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ARGUED and DETERMINED 


| IN THE 
Court of COMMON PLEAS, 


Michaelmas Term, 


ln the Thirty-ſecond Year of the Reign of Georce III. 


—ͤñ— — — 


BRAD v. 


v. 


VINCENT 


'HE Pefendant in this caſe having become a bankrupt, 

and obtained his certificate, was arreſted on a promiſſory 

note, given by him before his bankruptcy. In conſequence of 

this, a rule was granted to ſhew cauſe, why he ſhould not be 

diſcharged out of cuſtody on entering a common appearance, 

in purſuance of ſtat. 5 Geo. 2. c. 30. J. 7. which directs, that © In 

* caſe any ſuch bankrupc thall afterwards be arreſted, proſecuted, 

or impleaded, for any debt due before ſuch time as he, ſhe, 

* or they became unn ſuch bankrupt thall be diſcharged 
Oc. 


upon common bail,” 


Affidavits were read on ſhewing cauſe, ating that the De- 


fendant's certificate was obtained by palpable fraud, many ficti- 
tious creditors having proved debts under the commiſſion, and 
others having received money for ſigning the certificate. One 
of the affidavits was of the Defendant himſelf, made by him, 
laſt term, in the caſe of Sumner v. Brady (a), and ſetting forth 
the fraudulent means by which the certificate was obtained. 
Marſhall, Serjt. contended that the benefit of 5 Geo. 2. c. 30. 


|. 7. was taken away, if the certificate were obtained unfairly, 
| | G. 


(a) Ants Vol. 1. 647. 
B 


or 


Vol. II. 


1791. 
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or by fraud, and by 24 Geo. 2. c. 57. /. 9. ſuch certificate was 
declared to be void. And he cited Martin v. O'Hara, Coup. 
823. and Sowley v. Jones, 2 Black. 725. 

Adair, Serjt. argued in ſupport of the rule, that the Defend- 
ant was intitled to be diſcharged on a common appearance, by 
the terms of the ſtat. 3 Geo. 2. c. 30. / 7. that he was not obliged 
to remain in priſon till the time of the trial, when, and not be- 
fore, it was to be proved whether or not the certificate were frau- 
dulently obtained. 

But the Court were clearly of. opinion, that the Defendant 
was not intitled to his diſcharge, as it plainly appeared from 
his own afhdavit, that the certificate was obtained by fraud. 

| Rule diſcharged with coſts. 


 REDpriDGE v. PALMER. 


N this action of treſpaſs, the declaration, which contained 
only one count, ſtated that the Defendant with force and 
arms broke and entered a certain cloſe of the Plaintiff, called 


the Yard, ſituate Wc. and ben and there broke down, proſtrated, 


Sc. two wooden fences c. and the materials thereof, to wit, 


Foo pales, c. took and carried away, c. and allo then and 


there pulled down, ſpoiled and deſtroyed a certain hog-ſtie, &c. 
and the materials thereof, to wit, 50 cart loads of wood, He. 
took and carried away, c. and then and there ejected, expelled, 
and put out the Plaintiff from the poſſeſſion, Oc. of his ſaid 


_ cloſe, Tf. 


The Defendant pleaded, Firſt, not guilty ; e a plea 
of licence to all the treſpaſſes mentioned in the declaration; on 
both of which pleas iſſues were joined. 

Theſe iſſues came on to be tried before Mr. Baron Hot ham, at 
the laſt Lent aſſizes at King flon, for the county of Surrey, when, 
on each of them, a verdict was found for the Plaintiff, with 
one ſhilling damages, and 40s. coſts; but the judge did not 
certify. The prothonotary having allowed full coits to the 
Plaintiff, a rule was granted to ſhew cauſe why the taxation 
ſhould not be reviewed, on the ground, that as the damages were 
under 40s. and there was no certificate, the Plaintiſt was inti- 
tled to no more coſts than damages. | 

Againſt this rule, Kerby, Serjt. ſhewed cauſe; arguing, Iſt, 


that where there was an ortavit of perſonal chattels, though 
I in 
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in the ſmalleſt degree, joined with the treſpaſs, and a verdict 
found for the Plaintiff, he was intitled to full coſts, (the caſe 
being out of the ſtatute 22 C23 Car. 2. c. 9.) by the following au- 


thoriries ; in ſome of them in expreſs terms, in others, by neceſ- 


ſary inference. 2 Show. 258. Sir Thomas Raym. 487. Sir Thomas 
Jones 232. S. C. 1 Salk. 208. Carth. 225. 2Ventr. 48. 2 Bac. Abr. 
513. 2 Com. Dig. tit. Cofts 446. 2dly, It was the conſtant 
practice, never departed from by the officers of the court (a), 
to tax full coſts to the Plaintiff, wherever a ſpecial plea of juſti- 
fication was pleaded, and found againſt the Defendant. And 
this was ſupported by 2 Ventr. 295. 2 Ld. Raym. 1444. 2 Com. 
Dig. 547. Barnes 129 (6) and ally by Page v. Creed, 3 Term Rep. 
B. R. 391. which was treſpaſs for aſſault and battery; the De- 
fendant juſtified the aſſault cnly, and the Plaintiff obtained 
damages under 40s. but the judge did not certify, and the 
Plaintiff had no more coſts than damages : but the Court held, 
that if the plea of juſtification had extended to the battery as well 
as the aſſault, no certificate would have been neceſſary, the 
juſtification being tantamount to it. 3dly, A certificate was not 
neceſſary in this caſe, ſince it appeared on the record by the plea 
of licence, that the treſpaſs was wilrul (c). 

Bond, Serjt. contra, The ſtatute of Gloucefler having given 
coſts where damages were recoverable at common law, wherever 
the ſmalleſt damages were recovered, the Plaintiff obtained his 
full coſts. This was productive of ſo much inconvenience by 
encouraging vexatious ſuits, that it was the object of the Le- 
giſlature in ſubſequent ſtatutes, to confine the operation of the 
ſtatute of G/ovcefler. The Court therefore will not be anxious to 
extend the conſtruction of the ſtat. 22 & 23 Cur. 2. to the pre- 
ſent caſe. As to the caſes cited on the other ſide, to ſhew that 
an afportavit of perſonal chartels carries cotts, the modern autho- 
rities of Clegg v. Molyneux (4), and Mears v. Greenazway (e) ſui- 
ficiently prove, that where the a/þortavit is coupled with the reſt 
of the count, in the ſame manner as in the preſent declaration, 
it is not conſidered as a diſtinct injury, but part of one treſpaſs, 
and therefore does not intitle the Plaintiff to full colts. With 


(a) This was ſtated in court by the pro- { only proper mode by wh'ci it can appear, 
thonotaries, to be the uniform courſe in | ſince the patching that Rature, that the tres 
their oflice. : pals was Wilful and malicious, be nut tne 

(3) Laſt Edit. 8v0. certificate of the judge, according to ,e&. 4. 

(c) But whatever might have been co!- | of that ſtatute? 
lected trom the whole record, prior to the (4) Doug!. 779. Sro. Edit. 

t. 8 9 V. z. c. 11, Qu. Whether the (e) Aute vol. 1. 211. 
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reſpect to the argument, that wherever a ſpecial plea is found 
againſt the Defendant, the Plaintiff has full coſts, it is a propo- 


fition which is by no means warranted by the ſtatute ; beſides, if 


in the pleading that is involved which might have brought the 
title to the freehold in queſtion, there muſt be a certificate from 
the judge, to give the Plaintiff a right to coſts. Here the title 
to the freehold might have come in queſtion, but there is no 


certificate. 


Lord LovcHyBoROUGH, on this day declared, that after due 
conſideration, the Court were of opinion, that whatever queſtion 


.might be made on the true conſtruction of the ſtatute, as to the 


aſportavit of perſonal chattels, yet as the practice had been uni- 
form for a great length of time, above 100 years, it would be 
highly inconvenient to diſturb it. The rule therefore, which 
had ſo long prevailed in both this court and the King's Bench, 
namely, that where there was a ſpecial plea of juſtification found 


againſt the Defendant, the Plaintiff was intitled to his full colts, 


ought not to be overturned. 
TEE | Rule diicharged. 


WHITREMAN v KING. 


EPLEVIN for taking, on the 2oth of November 17 go, 
at Holt in the county of Norfolk, in a certain place called 
Holt-Field, one gelding and three mares of the Plaintiit, Sc. &c, 


Cognizance, that the locus in quo was an open and common 


field, that one Anne Peters was ſeiſed in fee of 10 acres of land, 


being in and parcel of the ſaid field, that on the 25th of March 


1790, ſhe demiſed the ſame to the Defendant King, for one 


year, and ſo from year to year, c. &c. and acknowledged the 
taking the cattle, damage feaſant, Oc. 

Plea in bar, admitting that the ſaid place called Holt-Fie/d in 
which, Sc. was an open and common field, and that the cattle 
were taken in the ſaid parcel of the ſaid field demiſed to the 
Defendant ; that the faid parcel of the ſaid field, in which, &c. 
at the ſaid time when, &c. lay, and from time whereof, &c, 


hath lain open to other parts of the ſaid field, &c. and not in- 


cloſed or divided therefrom by ay hedge or fence whatſoever ; 


years, and each party covenants to that effect. If during the term the cattie of ZB. come upon the land 
of 4. he may ditirain them damage feaſant; And may in his replication (in anſwer to a plea pleaded 
by B. of his right of common, in bar of the cognizance of 4), ſei forth the tpecial cir- umſtances of. the 


agreement and covenants. 


3 | that 
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that one Robert Fennis was ſeiſed in fee of a meſſuage and 60 
acres of land in the pariſh of Hr, &c. that he n all thoſe 
whole eſtate he hath (preſcribing in a ue gate) have had and 
uſed, &c. common of paſture for all his and their commonable 
mares and geldings, lebt and conchant, Sc. in and over the 
locus in quo (ſpecifying the times of the year, and the mode of 
enjoying the common, with reference to the ſowing the field 
with corn) as belonging and dien, ing to the ſaid meſſuage 
and land with the appurtenances : That the faid Robert fenmis 
on the 15th of November +782, Jemiſed the faid metluage, Se. 
to the Plaintiff for 14 years; that the Plaintiff entered, &c. and 
(according to the ſpecified terms of the preſcription) put the 
cattle in the declaration mentioned, being his commonable geld- 
ing and mares /cvaint and courhant, Fi. into and upon the news 
in quo Ac. and that the ſaid cattle were and continued Tc, un- 
til the Defendant of his own wrong, Os. | 

The ſecond and third pleas varied in a few circumſtanccs of 
the preſcription, and ſtated that Revert Fennis was ſciſed of 59 
acres of land, We. 

The fourth ſtated, That in Holl Field the lands of divers per- 
ſons from cme immemorial had lain, and {till lay difperſed and 
intermixed in {mall parcels, and not incloſed or divided the one 
from the other, by any fences or incloſures whatſocver; that 
Robert Fennis was ſeiſed in fee of 50 other acres of land, that az 
well as the laſt mentioned 50 acres of land as allo divers and 

many other parcels of land, of divers and many cther perſons, 
at the ſaid time when Oc. did lie, and from time immemorial 
had lain diſperſcd in the {aid field, and were not incloſecd or 
divided the one from the other by any fences or incloſures what- 
ſoever; and that from time immemorial the mares and geldings 
of the een owners of the ſai ! laſt mentioned fifty acres of 
Jand with the appurtenances, parce?, Sc. and of their farmers and 
tenants thereof jor thie time being, {vant and ceurbant Nee the ſaid 
laſt mentioned 56 acres of land, and depaſturing and fecd ling g there 
rearly and every year, from Aichuelnas day, according to the 
ſaid old ſtyle, in cafe all the corn growing before corn harveſt in 
ſuch year, in the ſaid field whereof We, hath been before that 
time cut down taken and carried away from thence, and if not, 
then · from the time that all the corn growing belore corn hare 
velt in ſuch year, in the ſaid field whereof Ec. hath been cut 
down taken and carried away from thence, until Lady -Day then 
next following, according to the fame old Ryle, have aſed and 
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been accuſtomed to ſtray and eſcape out of the ſaid laſt men- 
tioned fifty acres of land, into all the other parts of the ſaid field 


whereof c; which have fo laid open and unincloſed, and were 


not divided, as aforeſaid, by any fences or incloſures whatſoever, 
and which have not within that time been ſown with any kind 
of corn, and 10 intercommon there; and that for and during all 
the time aforeſaid, the mares and geldings of the reſpective 
owners of all other parts of the ſaid field whereof Vc, (the laſt 


mentioned fifty acres of excepted) which have ſo during all the 


time aforeſaid lain open and were nor incloſed and divided as 
aforeſaid, by any fences or incloſures whatſoever, and of their 
farmers and tenants of ſuch reſpective parts of the ſaid field, fo 
lying open and not incloſed or divided as aforeſaid, reſpectively, 
for the time being levant and couchant upon ſuch their ſaid re- 
ſpective lands, and feeding and depaſturing there yearly and 
every year from Michaelmas-day according to the ſaid old ſtyle, 
in caſe all the corn growing, before corn harveſt, in ſuch year 
in the ſaid field whereof &c. hath been before that time cut 
down taken and carried away from thence, and if not, then 
from the time that all the corn growing before corn harveſt in 
ſuch year in the ſaid field whereof &c. hath been cut down, 
taken and carried away from thence, until Lady-Day then next 
following; according to the fame old ſtyle, have uſed and been 
accuſtomed to ſtray and eſcape out of the ſaid reſpective lands 
of the reſpective owners of ſuch mares and geldings, into all 
parts and parcels of the ſaid laſt mentioned fifty acres of land, 
parcel Sc. ſo lying and having lain open, and not incloſed or 
divided as. aforeſaid, by any fences or incloſures whatſoever, 
which have not during that time been ſown with any kind 
of corn, and to zntcrcommon there, which ſaid ſeveral ſtrayings, 
eſcapings, and intercommonings have been during all the time 
aforeſaid called and known by the name of Shack,” 

The demiſe of the ſaid 50 acres of land from Robert Fennis 
to the Plaintiff Whiteman was then jet forth, &c. and“ That as 
well the ſaid parcel of the ſaid field in which Ve. as the ſaid 


laſt mentioned 50 acres of land, parcel, &c. ſo lying and being 


open ©. and all the corn, c. being cut down and carried away, 
the ſaid cartle in the ſaid declaration mentioned being the com- 
monable geldings and mares of the ſaid Plaintiff Whiteman, levant 
and couchant upon his ſaid laſt mentioned 50 acres, and feeding 
and depaſturing there, &'. &'. ſtrayed and eſcaped from the ſaid 
laſt mentioned 50 acres of land, into the ſaid parcel of the ſaid 
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field in which Sc. the ſame then, and from thence until Oe. 
lying open, and not being incloſed or divided as aforeſaid, and 


not being then nor from thence until, nor at the. ſaid time when 


fc. ſown with any kind of corn whatſoever, and for the caute 
aforeſaid there continued and remained, from thence until the 
{aid Detendant Xing of his own wrong, Sc. Sc. oc.” 

The replication, as to the ſaid ſeveral pleas, Cc. proteſting 
againſt the right of common of Robert Jeunis, as in the ſud three 


firſt pleas is ſeverally mentioned, proteſting alſo that the mares 


and geldings of the ſaid reſpective owners and farmers of the 
{aid 50 acres of land in the faid plea laſt mentioned, Ic. have not 
from time immemorial intercommoned c. ſtated “ That be- 
fore and at the time of making the articles of agreement here- 
after mentioned, and alſo at the ſaid time when Sc. the ſaid Plain- 
tiff Whiteman was an occupier of half year land in the ſaid pariſh of 
Holt in the ſaid county; and that after the making of the faid 
ſeveral demiſes by the ſaid Robert Fennis, c. and before the 
ſaid time when Vc. to wit on the 11t of September 1783, by cer- 
tain articles of agreement indented, made between the Defend- 
ant King of the one part, and the Plaintiff Whiteman and divers 
other perſons being owners and occupiers of Half year lands lying in 
the pariſh of Holt atoreſaid, of the other part, (with a profert of 
the counterpart) reciting, that by virtue of a leaſe granted to 
King by Jeſbua Smith clerk, of the farm called the Fold-Courfe, 
in the pariſh of Holt, for the term of 21 years, of which 12 
years would remain and be unexpired on the toth of Ofober 
then next, he (Xing) was intitled to and had a right to feed and 
depaſture his flock of ſheep in, over, and upon the common 
heaths and waſte grounds within the ſaid pariſh, at all times of 
the year, and alſo in, over, and upon, the common fields and 
other half year lands within the ſaid pariſh of Ze, from twelve 
o'clock at noon on the 1oth of Ofober, to twelve o'clock at noon 
on the 5th of Apri in every year during the continuance of the 
ſaid leaſe, (except from time, and at all times when the ſame 
ſhould be ſown with wheat or rye) and alto reciting, that the 
occupiers of half year lands in the ſaid pariſh, had a right to 
feed and depaſture their great cattle at large, in, over, and upon, 
all the ſaid common heaths and waſte grounds, and alfo in, 
over, and upon the ſaid common fields and other half year 
lands, (except Cc, as aforeſaid) during the ſaid time in every 
year that the ſame were ſubject to be fed by the ſaid flock of 
ſheep, and reciting, that for the improvement of the land in 

| N the 


EW” EY 
F a+ 46 4 & +* 


8 5 


1791. 
— 
WulrT MAN 
. 
KING. 


CASES IN MICHAEL MAS TERM 
the ſaid open fields, it had been the practice for ſome years 


then paſt, by general conſent, to ſow ſeveral pieces or parcels of - 


land lying together in the fame field (called a ſhift) and belong- 
ing to different occupiers with turneps, whenever the {aid Jands 


came in courſe for that purpoſe, and to incloſe and ſeparate the 


whole of the ſaid ſhift from the next adjoining lands with hur- 
dles, lifts, or faggots, c. that the turneps there growing might 
not be treſpaſſed upon, or promiſcuoully fed, by the ſaid flock 
of ſheep or great cattle going at large, but preierved for a crop, 
for the uſe or diſpoſal of each reſpective owner thereof, ſatiſ- 
faction being made to the occupier for the time being of the 
ſaid Fold Courfe, tor the ſhackage of the ſaid turneps ; but ſome 
diſputes haviag then lately happened, on account of the propor- 
tion of fencing materials which ought to be provided by each 
reſpective owner of turneps growing in the ſaid fields, for in- 
cloſing and preſerving them in manner above mentioned, tend- 
ing to defeat the ſaid practice. In order therefore to remove 
and prevent all cauſes of complaint and diſſentions relative to 
the premiſes, by ſome means that might render the incloſing 
turneps in the {aid field totally unneceſſary, and make them and 
the ſaid half year cloſes and incloſures more uſeful and conveni- 
ent to the occupiers thereof, by exempting the whole from the 
ſaid flock of ſheep and great cattle going at large, and being 
promiſcuouſly depaſtured thereon, during the remainder of the 
ſaid leaſe; it was agreed by and between the ſaid Plaintiff and 
Defendant and the ſaid other perſons whoſe hands and ſeals were 
ſubſcribed and ſet to the ſaid indenture, that for the conſide- 
ration in the ſaid articles of agreement mentioned, all the faid 
balf year land fo occupied by them, ſhould yearly and at all times of 
the year during the ſuid term, be exenipted freed and diſcharged from 
being fed and depaſiured, not only by or with the ſaid flock of ſheep, or 
any other ſheep belonging to the faid Robert King (the Defendant ), 
his executors, adminiſtrators, or «figns, but alſo by or with the great 
caitle going promiſcuouj%y or at large : And that the ſaid Half year 
land ſhould during the faid term, in all reſpect, be confidered and ujed 
as whole year land, and be ſeparately fed and depaſtured by the ſheep 
and great cattle of the reſpeaive occupiers thereof, or ſuch as they 
fend take to paſture, only. 

A covenant was next recited, that neither of the parties ſhould 
nor would during the faid term of 12 years, urn any fheeh or 
other caltle looſe into or permit them id go at large in the common fields, 


er on oiher baif year lands lying in the pariſh of Holt aforeſaid, but 
I | | feed 
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feed and depaſture them upon the lands in his or her reſpec- 
tive occupations only, c. There was then an averment, that 
the Detendant had not fed or depaſtured with theep, or great 
cattle, any of the common fields er half year lands in the ſaid 
pariſh, and that his ſheep and great catile had not gone pro- 
miſcuoully over rhe ſaid common {fields or half ycar lands, (ex- 
cept the half year land of him the {aid Robert King) but that the 
laid Robert King had wholly abſtained from feeding or depaſtur- 
ing with ſheep, or great cattle, any of the common fields, or 
half year lands in the ſaid pariſh, except his own half year lands; 
' that the leaſe granted to Robert King (the Defendant) in the ſaid 
articles of agreement mentioned, and the term of 12 years 
therein allo mentioned, were in force and unexpired : that the 
ſaid place called Zo/t-fietd, in which &c. whereof the ſaid land 
of the ſaid Robert King was parcel, before and at the time of the 
making of the ſaid articles of agreement, and alſo at the ſaid 
time when Cc. was and {till is an open common field in the 
pariſh of ot aforeſaid, and the ſaid land of the faid Robert 
King parcel Wc, before and at the time of the making of the 
ſaid articles of agreement, and at the ſaid time when Cc. was 
half year land in the pariſh of Holt aforeſaid, and that at the 
ſaid time when Cc. the /a:d cattle in the faid deciaration men- 
tioned were turned logſe and going at large on the ſaid land of the ſaid 


Robert Ring parcel of the ſaid common field, fc. contrary to the 


fad articles of agreement, and the covenant of the ſaid J 
Whiteman (the Plaintiff) Sc. oc. 

To this replication there was a general demurrer, which was 
argued by Runnington, Serjt, on the part of the Plaintiff, as 
follows ; 3 

The queſtion in this caſe is, whether under all the circum- 
ſtances, the Plaintiff can be legally conſidered as a treſpaſſer, ſo 
that the Defendant can juſtify the taking his cattle as a diſtreſs, 
damage feaſant? But this cannot be, ſince it is admitted by 


the pleadings, that both parties had an equal right of common; 


and it is a clear rule of law, that though a commoner may 
diitrain the cattle of a ſtranger damage feaſant, yet he cannot 
thoſe of his fellow commoner, for where there is only a colour 
of right in the one to put in the cattle, there cannot be a diſtreſs 
taken by the other. Tall v. Harding, 4 Burr. 2426. Atkinſon 
v. Teaſdale, 3 Wilſ. 278. 2 Black. 8 17. but the remedy is by an 
action on the caſe. Did. 
Vol. II. | D | And 
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And ſecondly, The right of the Plaintiff was not releaſed by 
the covenant. No intereſt paſſes by a bare covenant, Pop. 140, 
Fulcher v. Griffin, where © the parſon of a pariſh covenanted 
« with one of his pariſhioners that he ſhould pay no tithes, for 
« which the pariſhioner covenanted to pay to the parſon an an- 
„ nual ſum of money, and 'afterwards the tithes not being 
te paid, the parſon ſued him in the Court Chriſtian, and 
&« the other prayed a prohibition : and it was agreed that if 
„no intereſt of tithes paſs, but a bare covenant, then the 


_ party who 1s ſued for the tithes hath no remedy but a 


« writ of covenant: And the better opinion of the Court in 
„ this caſe was, that this was a bare covenant, and that no in- 
« tereſt in the tithes paſſed.“ S0 allo in Deux v. Fefferies, Cro. 
Elig. 352. Where to debt on an obligation the Defendant 
„ pleaded, that the Plaintiff had covenanted that he would not 


„ ſue on the bond before Michaclmas, the Court held that the 


„ covenant did not enure as a releaſe, and could not be pleaded 
* in bar, but that the party was put to his writ of covenant, 
<« ;f the other ſued before the time.“ To the ſame effect likewiſe 
is Ayliſf v. Scrimſhire, 1 Show. 46 (a). 

The moſt that can be contended in the preſent caſe is that 
the right was ſuſpended. But if it were ſuſpended for a mo- 
ment, it was ſo for the whole term. Now as it 1s a right appur- 
tenant to the poſſeſſion, if the Plaintiff had ſurrendered the 
leaſe to his leſſor, and he had made a freſh demiſe to another 
tenant, that ſubſequent tenant could not be bound to the agree- 
ment. It would not even bind the aſſignee of the Plaintiff, 
notwithſtanding the word “ aſſigns is uſed; for the contract 
was perſonal. Shep. Touch. 179. 

But ſuppoſing the Defendant to have been right in conſidering 
the Plaintiff as a mere {ſtranger and a wrong-doer, yet the 
diſtreſs could not be ſupported, unleſs* expreſoly reſerved and 
conſented to by all the parties to the decd. Co. Litt. 143. 
Dee. & Stud. dial. 2. c. 9. So a penalty inflicted by a bye-law 
may be levied by diſtreſs, but only in caſe where ſuch remedy 
is appointed for the recovery thereof, by the power that made 
the bye-law, and at the time when it was made; becauſe the 
bye-law binds only the members of that community who make 
it, and conſequently the penalty may be recovered by diſtreſs, 


(a) But the principle, on which thoſe c:{:s | had been conſtrued to be a temporary re- 
of perſonal contracts were decided, ſeems to | leaſ- it was a perpetual one, becauſe a per- 


have been, that if the covenant not to ſue | ſonal action if once releaſed is entirely gone. 


where 
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where the parties themſclves have agreed to that remedy. But 
unleſs the diltreſs be expreſsly provided for by the corporation, 
the penalty can be only recovered by action of debt. 5 Co. 64. 
a. Mer. 341. fl. 23. 

Le Blanc, Serjt. contru. Although it be true, that one com- 
moner cannot diſtrain the cattle of another, yet that rule is to 


be underitood as applicable, only where the right of each 15 


equal, and that no more than a right of common. But in the 
preſent caſe Xing the Defendant is owner of the ſoil, ſubject to 
a right of common in Whitman the Plaintiff, and other perions 
at certain times. Now, by the deed the land was diſcharged 
from that right during the term; and then the common law 
right of diſtreſs was reſtored to the owner of the ſoil. The 
caſes therefore between mere commoners cannot be applied to 
the ſituation of the owner of the foil and a ſtranger, which 
Whiteman was during the term. With retpect to the argument, 
that no power of diſtreſs is given by the deed, Xing took the 
diſtreſs, not by virtue of the deed, but in his character of owner 
of the ſoil, upon whom all his common law rights attached. 

Lord LoucuBoRoucGu. There is no difficulty in this caſe, 
The avowant had originally a clear right in reſpect of his pro- 
perty to diſtrain cattle damage feaſant. The right of the Plain- 
tiff is alſo ſtated which he might have had, but which he 
agreed by deed under his hand and ſeal, not to exerciſe : with 
regard to the avowant therefore he was a ſtranger. The conſe- 
quence is that the avowant had a right to diſtrain. And I think 
there would have been no difficulty in pleading this agreement 
as a releaſe. 

GouLD, J. of the ſame opinion. 

Hearn, J. of the ſame opinion. 

Wilsox, J. I think there was in this caſe, a releaſe or ex- 
tinguiſhment pro 7empore, of the Plaintiff's right, and that it 
might have been pleaded as ſuch. I take it to be a clear rule 
in pleading, that a party may ſtate a deed and leave it to the 
Court to determine what 1s the operation of it. If the legal 


operation of the deed is miſtated, the plea is bad; but if the 


deed is only ſtated without its legal operation, it is good. 
My brother Runnington's argument would be good, if the right 
were a mere perſonal intereſt. Here there is an agreement in 
the deed that the land ſhall be exempted. It is therefore not 
like the caſe in Popham, ſuppoſing that caſe to be law; for there 
the parſon only agreed that he would not demand the tithes. 

| Judgment for the Defendant. 
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Where a war- 
rant of at- 
torney has 
been given 
to confeſs a 
judgment to 
ſecure an an- 
nuity (to- 
gether with 
other ſecu- 
rities) the 
memorial 
mult ſtate the 
warrant of 
attorney, us 
well as the 
other ſecuri- 
ties. Nor 

1s there any 
difference, in 
this reſpect, 
whether the 
annuity were 
granted and 
the warrant 
given before 
or after the 
17 Geo. 3. 
when the an- 
nuity act 


palied. 
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DavibsoN v. Lord Forty and Others. 


N the 4th of February, 1774, the Defendants in conſide- 

ration of 70o/. paid to them by the Plaintiff, executed a 
bond to the Plaintiff, in the penalty of 1400/7. conditioned for 
the payment of an annuity of 100/. a year to the Plaintiff; and 
at the ſame time a warrant of attorney was given to confeſs 
judgment, which was entered up as of Eater Term 14 Geo. 3. 
On the 31ſt of May 1785, a memorial was inrolled in the Court 
of Chancery, ſtating the bond and the judgment, but taking no 
notice whatever of the warrant of attorney. In the year 1786 
an elegit iſſued on the judgment, and a moiety of the Defen- 
dant's lands were delivered to the Plaintiff. 

A rule having been granted, in laſt Trinity Term, to ſhew 
cauſe why the judgment and all ſubſequent proceedings, together 
with the writ of elegit, ſhould not be ſet aſide, on the ground 
that the warrant of attorney was not ſtated in the memorial, 
Adair and Rovke, Serjts. ſhewed cauſe (a). By the ſtatute 17 
Geo. 3. c. 26. /. 1, it is enacted that © a memorial of every deed, 
&« bond, inſlrument or other aſſurance, whereby any annuity ſhould 
ebe granted after the paſſing the act, ſhould be inrolled in the 
„Court of Chancery c.“ By the ſecond ſection, the caſe of 
annuities granted before the paſſing the act is provided for, 
and that ſection enacts © That before any judgment ſhould be en- 
& tered of record upon any warrant of attorney for recovering or 
« fecuring the payment of any annuity or rent charge, that had 
been then already granted, and before any execution ſhould be 
ſued out or action brought on any ſuch judgment then already 
« entered, or any deed, bond, inſtrument, or other aſſurance 
* then already executed for the purpoſes aforeſaid, a like memorial 
« of the deed, bend, inſtrument, or other aſſurance, ſhould be in- 
e rolled in the Court of Chancery, c.“ Now it is evident 
from this clauſe of the ſtatute, (by which the preſent caſe muſt 
be decided) coupled with and referred to the preceding one, 
that the only deed, bond, inſtrument, or alurance, which 
is required to be ſet forth in the memorial, is that by which 
in the exchequer by order of the Lord Chan- 


cellor on the ele it, and therefore that this 
court ought not to proceed in the cauſe till 


(a) It was at firſt ob jected that in conſe- 
quence of a bill depending in chancery, 
fled by the Plaintiff againſt the Defendants, 
and the truſtees and executors of the late the eje&ment had been tried. But this ob- 
Lord Feley's will, an ejectment was brought | jection the Court over-ruled. 


J POLE the 
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the annuity was granted. But a warrant of attorney is not of 
that deſcription ; nothing is granted by it, it is merely an autho- 
rity to enter up judgment, and is complecely funfus cis, when 
judgment is entered in purſuance of the authority. This 
tranſition happened before the paſſing of the act 17 Ces. 3. 4. 
26; the parties did all that the law, as it then ſtood, required 
of them; they could not poſſibly foreſee what regulations par- 
liament might think proper to make on ſuch ſubjects ; it could. 
not occur to them, that it was neceſſary to preſerve the warrant 
of attorney, when the purpoſe for which it was given, was an- 
ſwered ; it might therefore be accidentally loſt or miflaid, 
without the ſmalleſt imputation on che parties; and ſurely the 
Legiſlature did not mean, by retroſpect, to invalidate a ſecurity, 
merely becauſe a uſeleſs inſtrument was not forth-coming. "The 
Court therefore will not, it is preſumed, put ſuch a conſtruction 
on the act, as will be productive of ſo great a hardſhip. 

Le Blanc, Serjt. for the rule. The object of the ſtatute was, 
as appears from the preamble, to bring to light tranſactions of 
this kind, which had become a general inconvenience from the 
ſecrecy with which they were conducted. It therefore direQs, 
that all the circumſtances relating to ſuch tranſactions thould 
be diſcloſed :. the dates of the ſeveral inſtruments, the names of all 
the parties, the ſums to be paid, the confideration Sc. muſt all 
be ſet forth and ſpecified. It is therefore contrary to the intent 
of the Legiſlature that any inſtrument whatever reſpecting the 
annuity, ſhould be kept back. Befides, a warrant of attorney 
is a deed; it is an inſtrument under ſeal, and therefore within 
the terms of the act. As to the argument, that when judgment 
is entered, it is uu officio, it is no more ſo, than the bond 
when judgment is entered, and yet the bond muit be inrolled : 
but if one may not be omitted, neither may the other. In 
(a) Downes v. Parkhurſt, this Court ſet aſide- a judgment to 
ſecure an annuity, becauſe the date of the warrant of attorney 
was not ſtated in the memorial. 

The Court took time to conſider, till this day, when Lord 
Loughborough declared, that the reaſon for their hitherto delay- 
ing to pronounce their judgment was, that a (5) ſimilar caſe 
was depending in the King's Bench, which was now decided, 
and with which deciſion this Court fully concurred ; and that 
they were of opinion, that the objection made to the memorial 
in the preſent caſe, was well founded, and not to be obviated. 

Rule ablolute. 
| (a) Hil. 30 Geo. 3. (3) Hophins v. Waller, 4 Term Rep. B. R. 463. 
W E 


DAVIDSON 


Lord ert. 
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— 


Manday, GO DIN v. FERRIS. 
New. 28th. 


3 HIS was an action of treſpaſs, for ſeizing, taking and 


maintained carrying away, at Coroes in the Je of Wight, a lug ſail 


againſt oth- 3 . . 
cer, of the boat of the Plaintiff, together with her furniture, tackle, c. 


e e and divers other goods and chattels of the Plaintiff, to wit 500 
* > . : 
as fortented wooden caſks, 200 gallons of brandy, c. Sc. under pretence 


h 76 . F . 
ee , ſame were forfeited, and were ſeized as forfeited by the De- 


nue laws, un- 


te „ Jendant, under and by virtue of” ſome or one of the laws relating to his 
» three mouths Majeſty's cuſtoms : Whereby, &'c. &c. The ſecond count was 
after te ae for ſeizing the boat and goods Cc. generally. 


wal ſeizure ; | 
| e The Defendant pleaded not guilty, on which iſſue was joined. 
inſtituted in This iſſue came on to be tried before Lord Loughborough, at the 
robo laſt aſſizes at Wincheſter, when it appeared in evidence, that the 
for the con- ſeizure was made by the Defendant, who was mate of the 
-_ pw * Speedewell Cutter, belonging to the Cuſtom-houſe, on the 11th 


5 d of May 1787, on the high ſeas in Shoreham Bay; that it was 
the expira- returned into the Court of Exchequer in the name of the De- 
on ofthe fendant, where proceedings were had to condemn the ſeizure, 
but that on the 26th of February 1789, the Plaintiff obtained a 
writ of delivery out of the Court of Exchequer, which was not 
executed, he not having given the uſual ſecurity in double the 
appraiſed value, according to an order of that court (a): that 
on the gth of Auguſt 1790, a notice was delivered to the De- 
fendant dated the 6th of May, 1790, of the Plaintiff's intention 
to commence this action, in purſuance of ſtat. 23 Geo. 3. c. 70. 
|. zo., and 24 Geo. 3. Seff. 2. c. 47. % 35. On the zoth of 
September the action was commenced by ſuing out a capias ad 
reſþ. | 
It was objected by the counſel for the Pefendant, that the 
action was not commenced, within three months next after the 
.matter or thing done, nor within three months next after the cauſe 
of action aroſe, as required by the ſtatutes above-mentioned. 
Lord Loughborough was of this opinion, and it was agreed that 
a verdict ſhould be found for the Defendant, ſubject to the 
opinion of the Court on thoſe points; for which purpoſe an 
(a) On the 26th of February 1789, the adding, that the writ of delivery ſhould iſſue 
Plaintiff obtained an order from the Court | on giving the uſual ſecurity in double the 


of Exchequer for the writ of delivery to | appraiſed value. But no proceedings were 
iſſue, without giving ſecurity. On the 2d | had on the laſt order, nor was it ſerved on 


of March 1789, the order was amended by | the claimant's attorney, 
4 order 


tO 


C 
” 
1 
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order of Nifi Prius was made. And a rule having been granted 
for the Defendant to ſhew cauſe, why the verdict found for him 
ſhould not be ſet afide, and inſtead thereof, a verdict returned 
on the back of the record for the Plaintiff; 

Adair and Roole, Serjts. ſhewed cauſe. On the true con 
ſtruction of the ſtatutes on this ſubject, the limitation inutt 
begin to run from the time of the actual ſeizure, which is the 
time when the cauſe of action aroſe ; otherwiſe the flatutes, 
which were meant for the protection of revenue officers, would 
be rendered nugatory. Where indeed by proceedings in a court 
of competent juriſdiction, the plaintiff's right of action is tul- 
pended, it is a different caſe; but here, unleſs it can be thewn 
that the proceedings in the Exchequer were a bar to commenc- 
ing the action, the plaintiff ought to have commenced it within 
three months from the actual ſeizure, and if thoſe proceedings 
were a bar, as they are ſtill depending, there is an end of the 
queſtion. He had it in his power to gain poſſeſſion of the goods, 
by means of the writ of delivery, which veſted the right ot 
-poſſeſſion in him, on giving the ſecurity required; but the 


Plaintiff's neglect to do ſo, cannot in juſtice be imputable to the 


Defendant, ſo as to make him a treſpaſſer by the detention ſub- 
Jequent to that writ, as a ſubſtantive cauſe of action. Neither 
could any evidence be given of what was not contained in the 
notice (a), clearly therefore no evidence of a detention ſubſe- 
quent to the date of the notice, could be received. 

Lawrence and Ceockell, Serjts. argued in ſupport of the rule, 
that though the Legiſlature had limited the time of bringing the 
ation, to three months © next after the matter or thing done,” 
yet the ſubſequent detention, was to be conſidered as part of the 
ſame act as the ſeizure. So an impriſonment, and detaining in 
,priſon, are confidered as conſtituting the fame act. 1 Sat. 420. 
Coventry v. Aﬀpſley, Comb, 26. Aldridge v. Duke. By Stat. 24 
Geo. 2. c. 44. /. 8. it is provided, that no action ſhall be brought 
againſt any juſtice of the peace for any thing done in the exe- 
cution of his office, unleſs commenced within ix calendar 
months after the act committed; and on this ſtatute it is holden, 
that if a man be impriſoned by a juſtice's warrant on the firtt 
day of Jauuary, and kept in priſon till the firſt day of February, 
he will be in time, if he brings his action within ſix months 
after the firſt of February, for the whole impritonment 1s one 
entire treſpaſs. Bull, N. P. 24. Picterſgill v. Palmer, Though the 


(a) 23 Ges. 3. c. 70. / 30. 
goods 
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goods were in the king's warehouſe, yet they were put there by 


the officer who ſeized them, and the poſſeſſion muſt be conſtru- 
ed to be his. If the Plaintiff were obliged to ſue within three 
months of the act done, he could not recover the ſpecial damage 
ariſing from the vexation of the ſuit in the Exchequer, and the 
long detention of the goods. 

On this day, Gould, J. declared, that after due conſideration, 
the Court had no doubt, but, that the opinion, which Lord 
Loughborough held at the trial, was right, vis. that the tune, 
when the limitation of the three months was to commence, was 
to be reckoned from the actual ſeizure, that being the wrongful 
ator thing done, according to the meaning of the Legiſlature. 

Rule diſcharged. 


END or MICHAELMAS TERM. 
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ARGUED and DETERMINED 


IN THE 


Court of COMMON PLEAS, 


Hilary Term, 


In the Thirty-ſecond Year of the Reign of Gzorce III. 


PRITCHETT qui tam v. RACHAE L Cross. 


HE Defendant having been arreſted and holden to bail, 
for penalties to the amount of 200 J. incurred by in- 
ſuring tickets in the laſt ib lottery, a rule was granted to ſhew 
cauſe why ſhe ſhould not be diſcharged on entering a common 
appearance, and the bail bond given up to be cancelled. The 
grounds on which the rule was moved for, were two, 1. That 
the affidavit to hold to bail was inſufficient, becauſe it ſtated in 
the disjunctive that ſhe © inſured or cauſed to be inſured (a) c.“ 
2. That ſhe was a married woman (5). 

The firſt objection, the Court held to be of no weight, as 
they th ught the allegation was ſufficiently poſitive : but on the 
ſecond, they made the rule abſolute, being of opinion, that the 
coverture of the Defendant was a good-reaſon to diſcharge her, 
notwithſtanding Runnington, Serjt. who ſhewed cauſe, urged 
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— 
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is ſuthcient, 
if it ſtate that 
the defend- 


ant *©* i/ured or cauſed to be inſured, Sc. 


(a) Stat. 22 Ceo. 3. c. 47. 27 Gen. 3. c. 1. 
(5) This appeared from her own aflidavit; 
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bur it alſo appeared that her huſband re- 
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that ſhe refided apart from her huſband, and the bad conſe- 
quences which might enſue during the drawing of a lottery, 
from leſſening the effect of the ſtatutes againſt the pernicious 
practice of inſuring. 
Rule abſolute, But 

GoUuLD, J. ſeemed to diſapprove of the ſummary proceed- 
ing by motion, and of taking the fact of coverture from the 
Defendant's affidavit. He mentioned the caſe of Mrs. Baddeley, 
(2 Black. 1079.) where the Court were not ſatisfied with an 
affidavit, but put her to plead her eoverture, and he ſaid, he 
had always underſtood, that ſuch was the courſe both in the 
King's Bench, and in this Court. 


VrRNON Executor of PaLMER v. CurTis and Another. 


In the Exchequer Chamber in Error. 


TS H1S was a writ of error on a jud gment of the Court of 

King's Bench (a) in an action of afſumpit for work and 
labour done, fer goods ſold and delivered to, money paid to 
the uſe of, and money had and received by the teſtator. Pleas. 
1. Ne unques executor. 2. Plene adminifliravit. 3. That the 
4 ſaid Jobn Palmer died inteſtate, to wit, at London aforeſaid, in 


the pariſh and ward aforeſaid, and that he the ſaid Williom 
Vernon, never was executor of the laſt will and teſtament of 


« the flid Jobn, nor ever had or poſſeſſed any goods or chattels 
« which were of the ſaid John, ſave os exccntor of bis ozon Wrong, 
and that after the death of the ſaid %, and before this 
« ſame (b) Saturday next after one month from the day of 
« after, to wit on the 14th day of May in the year of our 
« Lord 1789, adminiſtration of all and fingular the goods and 
„ chattels which were of the ſaid John Palmer deceaſed, who 
« died inteſtate, by the Right Revercnd Father in God John, 
« by divine Providence Archbiſhop of Canterbury, Primate of 
« all England and Metropolitan, to whom the granting of that 
« adminiſtration of right belonged, was in due form of law 
% committed to S/annah Palmer widow, and relict of the ſaid 
8 0 John Palmer, to wit at London aforeſaid in the pariſh and ward 


aforeſaid, and the ſaid Suſunnah being ſo conſtituted admini- 


&« ſtratrix, as aforeſaid, he the ſaid William Vernon afterwards, 


(a) See 3 Tam Rep. B. R. 587. and to which day there was imparlance, 


() The day on which the plea was filed, 


« and 


* 
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and before this ſame Saturday next after one month from the 
* day of £2//er, to wit, on the 15th day of May in the year 
« laſt aforeſaid, at Zondon aforeſaid, in the parith and ward 
cc "pu eſaid, delivered and paid over, and. cauſed to be delivered and 
Dad over, to ber the FE Seſannab as adminijiratrix as aforeſaid, 
« all and fi ke the goods and chattels, which were of the faid Jobn, 
g οhν bad ever come to the hands of him the fuid William Vernon, 
and the ſaid W:/ham Vernon ſays, that he hath not, nor on the 
* day of exhibiting the bill of them the ſaid Trmothy and William 
Curtis, had, nor at any other time ſince hath had any goods. 
or chattels of the ſaid John at the time of his death, except 
the ſaid goods and chattels ſo delivered and paid over to the 
« ſaid Siſanmab as adminiſtratrix as aforeſaid, and this he is ready 
to verify, wherefore he prays judgment if the ſaid Timothy and 
% William Curtis, ought further to maintain their aforeſaid action 
« thereof againſt him, &c. And the ſaid William produces here 
« in court, the letters of adminiſtration of the ſaid archbiſhop, 
« ſo by him granted as aforeſaid, which teſtify the granting 
« thereof in form aforeſaid, the date whereot is the ſame day and 
year in that behalf aforeſaid, And for further plea in this be- 
half, by like leave of the Court here for that purpoſe firſt had 
and obtained, according to the form of the ſtatute in ſuch caſe 
„made and provided, the ſaid Wilkam Vernon ſays, that the ſaid 
« Timothy and William Curtis ought not further to maintain their 
« aforeſaid action thereof againſt him c. becauſe he ſays, that 
the ſaid Fohn Palmer died inteſtate, to wit, at London aforeſaid 
jn the pariſh and ward aforeſaid, and that he the faid Valliam 
« Vernon” never was executor of the laſt will and teſtament of the 
* ſaid John, nor ever had or poſſeſſed any goods or chattels 
* which were of the ſaid John, ſave as exrcutor of bits own Wrong, 
and that after the death of the ſaid %u, and before this fame 
* Saturday next after one month from the day of Eqſer, to wit 


on the 14th day of May in the year of our Lord 1789, ad- 


„ miniſtration of all and ſingular the goods chattels and cre- 
“ dits, which were of the ſaid Jo Palmer deceaſed, who died 


< inteſtate, was by the right reverend father in God Jom bydiyine 
“Providence Archbiſhop of Canterbury Primate of all England, 
and Metropolitan, to whom the granting of that adminiſtration 
„of right belonged, in due form of law committed to Sin- 
* nab Palmer widow and relic of the ſaid Job: Palmer to wit, at 


London aforeſaid in the pariſh and ward aforeſaid, and the ſaid 
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„ William Vernon further ſays, that he the ſaid William Vernon in 
the life-time of the ſaid ohn Palmer, to wit in the term of 
Saint Hilary in the twenty-ſeventh year of the reign of our 
„lord the now king, before the king himſelf, at Weſtminſter, im- 
„ pleaded the ſuid Fohn Palmer in a plea of debt for 3oool. upon a 
certain writing ebligatory of the ſaid John Palmer, ſealed with his 
„ ſeal, whereby he acknowledged himſelf to be held and firmly 
„bound to the ſaid William Vernon, in the ſaid ſum of 3000 J. to 
be paid to the ſaid V illiam Vernon, when he the ſaid Fohn 
“ ſhould be thereunto requeſted, in which ſaid plea it was in 
& fuch manner proceeded, that afterwards to wit in that very 
« ſame Hilary term in the twenty-ſeventh year aforeſaid, the faid 
* William by the conſideration and judgment of the ſaid Court, 
* recovered againſt the ſaid John Palmer in that plea, the ſaid 
3000 l. and alſo ſixty- three ſhillings for his damages, which he 
„had ſuſtained, as well by the occaſion of the detaining of the 
“ {aid debt, as for his coſts and charges by hun about his ſuit 
in that behalf expended, as by the record and proceedings 
thereof, remaining in the court of our ſaid lord the now king 
<« before the king himſelf, at Weſtminſter, more fully and at 
e large appears; which ſaid judgment ſtill remains in full force, 
« ſtrength, and effect, no ways vacated, ſet aſide, paid off, 
„ annulled, ſatisfied or diſcharged ; and the ſaid William Vernon 
« further ſays, that no goods or chattels which were of the ſaid 
John Palmer, at the time of his death, have ever come to his 
hands except goods and chattels to the value of 7941. 13s. 9 d.; 
« which are not ſufſicient to ſatisfy and pay the ſaid debt and damages, 
and which are charged, bound, and liable to the payment and ſa- 
* trsfaftion thereof, and which he retains towards the payment and 
* fatisfation thereof, and to which, the ſaid Suſannah after the 
« granting of the ſaid adminiſtration and before the ſame Saturday 
* next after one month from the day of Eafter to wit, on the 15th 
* day of May 1789 at London aforeſaut, in the pariſh and ward 


_ © aforeſaid, duly atlented,” &c. 


On the two firſt pleas iſſues were joined, ar.d to each of the 
two laſt there was a general demurrer. 
The court of King's Bench having given judgment for the 


plaintiffs, (3 Term Rep. B. R. 587.) a writ of error was brought, 


and the aſſignment of errors was 
« That in the record and proceedings aforeſaid, as alſo in the 


rendering of the judgment aforeſaid, there is manifeſt error 


* 3n this, becauſe by the record aforeſaid it appears that the 
« judg- 
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« judgment aforeſaid was given for the ſaid Timothy and NUliom 
Curtis againſt him the ſaid William Vernon, when by the law 
« of the land that judgment ought to have been given for the 


4 ſaid William Vernon, againſt the ſaid Timothy and Milliam Curtis. 


« There is alſo error in this, that it appears by the record afore- 
« ſaid, that judgment was given for the ſaid Timothy and Nil- 
« liam Curlis againſt the ſaid William Vernon, upon demurrer 
« to the third plea of the ſaid Milliam Vernon to the declaration 
« of the ſaid Zimothy and William Curtis, whereas that judgment 
e ought to have been given for the {aid William Vernon againſt the 
« ſaid Timothy and Milliam Curtis, becauſe the faid plea and the mat- 
« ters therein contained, are ſufficient in law to bar and preclude 
« the ſaid Timothy and ILilliam Curtis, from further maintaining 
« their aforeſaid action againſt the faid William Vernon, the ſaid ſe- 
« veral matters therein alleged having occurred previous to the time 
« of ſuch plea being pleaded, as appears by the record of ſuch plea, 
« and ſuch plea being pleaded 1n bar of further maintaining ſuch 
« action; therefore in that there is manifeſt error. There is 
„ alſo error in this, that it appears by the record aforeſaid, that 


„judgment was given for the ſaid Timothy and William Curtis 


« againſt him the ſaid Milllam Vernon upon demurrer to the 
« fourth plea of the ſaid Milliam Vernon, to the declaration of the 


4 ſaid Timothy and IWWilliam Curtis, whereas that judgment, by 


the law of the land, ought to have been given for the ſaid 
* William Vernon againſt the ſaid Timothy and William, becauſe the 
« faid plea and the matters therein contained are ſufficient in 
« law to bar and preclude the ſaid Timothy and William Curtis 
„from further maintaining their ſaid action againſt the ſaid 
« William Vernon, the ſeveral matters therein alleged, having oc- 
* curred previous to the time of ſuch plea being pleaded, as appears by 


the record of ſuch plea, and ſuch plea being pleaded in bar of 


„further maintaining ſuch action. Therefore in that there is 
« manifeſt error. There is error alſo in this, that judgment 
„was given upon the ſaid third plea for the ſaid Timothy and 
* William Curtis againſt the ſaid William Vernon as executor of his 
«© own wrong, although it appears that befere ſuch plea plead- 
* ed, be delivered over all the afſets of Jobn Palmer which had 
* ever come to bis hands, to the rightful admiuiſtratrix, of the ſaid 
John Palmer, and that, as ſoon as adminiſtration was granted 
* to her; therefore in that there is manifeſt error. There is alſo 
* error in this, that judgment was given upon the ſaid fourth 
« plea for the faid Timothy and William Curtis, againſt the ſaid 
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« Millium Vernon, -as executor of his own wrong, lo recover a ſimple 
e contract debt of the faid Jobn Palmer, alibeugh it appears that the 
« rightful adminiſiratriæ of John Palmer, had before plea pleaded, 


and as ſoon as. admini/iration was granted do her, afſented to the 


« ſaid William Vernon's retaining aſſets in reſpe# whereof the 
e afion was brought, towards fatisfattion of a debt of. a ſuperior 
« nature, to wit, a debt on a judgment recovered in his majefly"s court 
« of King's Bench, by the ſaid William Vernon, againſt the ſaid John 
&« Palmer, and although by the law of the land, a rightful admini/{ra- 
ce trix is bound to apply the aſſets of an inteſtate in diſcharge of debis 
« of a ſupertor nature, before debts of an inferior nature; therefore 
© jn that there is manifeſt error” &c. &c, | 
This was twice argued in the Exchequer Chamber, the firſt 


time, in Egfter Term laſt by Food for the Plaintiff in error, and 


Bower for the Defendants ; the ſecond, in Trinity Term, by Gibbs 
for the Plaintiff, and Fower for the Defendants, The ſubſtance 
of the arguments on behalf of the Plaintiff in error, was as 
follows ; | 2 | ; | 

At the death of the teſtator, the Plaintiff in error being a 
judgment creditor, but not intitled to adminiſtration, poſſeſſes 
himſelf of part of the effects, and the Defendants being fimple 
contract creditors, bring their action again him as executor de 
fon tort, before any adminiſtration is taken out. On this ſtate 
of the caſe, it is obvious that if the Defendants prevail, they 


will gain an unlawful advantage, but if they do not, the Plaintiff 


will have no advantage to which the law does not entitle him ; 
it being perfectly clear, that a creditor by judgment has a legal 
right to the payment of his debt, in preference to a creditor by 
ſimple contract. Although it ſeems to be taken for granted, that 
an executor do ſon tort cannot retain for his own debt, yet there 
is no expreſs authority for this, except a poſition in 2 Bac. Abr. 
290, which 1s not ſupported by the caſes to which it refers. 
The principal authority, on which that poſition ſeems to be 
founded, is Coulter's caſe, 5 Co. 30. a. but that caſe is not ap- 
plicable to the preſent. There the Court held, © that an executor 
„of his own wrong {hould not retain, for from thence would 
© enſue great inconvenience and confuſion, for every creditor 
(and chiefly when the goods of the deceaſed are not ſufficient 
«© to ſatisfy all the creditors,) would contend to make himſelf. 
« executor of his own wrong, to the intent to ſatisfy himſelf by 
* retainer, by which others would be barred. And it is not 
« reaſonable that one*{hould take advantage of his own wrong; 

| “and 
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« and if the law ſhould give him ſuch power, the law would be 


the cauſe and occañon of wrong, and of the wrongful taking 


“of the goods of the deceaſed” Sc. But in that caſe there was 
no queſtion made as to the priority of debts : and though it 
may be proper that an executor of his own wrong ſhall not take 
advantage of that wrong, and give Himſelf a preference which the 
law would not give him, yet it docs not follow, that the Court 
ought to take away from him the preference which he lat gives 
to creditors of a ſuperior, over thoſe of an inferior degree. As 
an executor is bound to ſatisfy judgment, before ſimple contract 
debts, why ſhould he not retain his own judgment debt, in 
preference to a debt by ſimple contract? But in fact it appears 
from examining the Roll, that no judgment was given in Coulter's 
caſe, (which is miſ-reported Cro. Eliz. 630.) but that a diſcon- 
tinuance was entered. There 1s therefore no decided authority, 
to ſhew that an executor de ſon tort cannot retain for his own 
debt of a ſuperior nature, againſt a creditor by ſimple contract. 
In 12 Med. 471. Lord Holt ſays, © an executor de ſon tort, who 


« 1s but an executor de fads, if he does lawful acts with the 


goods, as paying of debts in their degrees, it {hall alter the 
property againſt the lawful executor ; as if he pay juſt and 
« honeſt debts, the rightful executor {hall not avoid that pay- 
„ment; and yet it is an act done by one that has no right. 
« Tt is true he is not quit againſt the rightful executor, but he 
“ ſhall maintain trover againſt him; but what ſhall he recover in 
“damages? only for ſo much as he has miſapplied ; and all that he 
„has well applied ſhall be abated in damages.” And atterwards, 
« if an executor de ſon tort gets 300 l. of the teſtator's goods, and 
« pays it duly to a juſt creditor, there the lawful executor, 1n 
„my opinion, {hall not even maintain trover againſt the wrong- 
ful executor, becauſe it is a good payment, and xo prejudice 10 


« the executor.” Here the Plaintiff in error has done no more 
than paying a debt, in its due courſe, and according to its 
degree, and therefore ought not to ſuffer becauſe he has paid 


it to himſelf. This alone affords ſuthcient ground for a de- 


termination in his favour. But the third plea ſtares, that 


before plea pleaded, he delivered over the effects to the lawful 
executor. If this had been done before action brought, it would 
clearly have been a good defence, 1 Mod. 213. But the Plain- 
tiff has not been guilty of any laches: no adminiſtration was 
granted till after action brought, and immediately upon its be- 


ing granted, he delivered over the effects to the righttul ad- 


miniſtratrix. 
4 | 
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miniſtratrix. It would be therefore highly unreaſonable, that 
he ſhould be deprived of the benefit of this defence, when be- 
fore action brought, there was no perſon legally intitled to receive 
the effects, to whom he could have delivered them. The delay 
in granting adminiſtration, which he could not expedite, ought 
not to work ſo great injuſtice. The opinion of Lord Halt, Sal. 
313 (a), © that if H. get the goods of an inteſtate into his 
„hands, and adminiſtration be granted afterwards, yet he re- 
mains chargeable as a wrongful executor, unleſi he deliver the 
e goods over to the adminiſtrator, before the action is brought,” can 
only be fairly underſtood as deciſive, where ſuch delivery over 
is Poſſible, that is, where adminiſtration is granted before the ac- 
tion is brought. 

An executor de ſon tort, cannot be liable both to the rightfal 
adminiſtrator and a creditor. Now ſuppoſing the rightful ad- 
miniſtratrix in this caſe had brought an action of trover, the 
Plaintiff in error could not have pleaded to that action, that a 
creditor had brought another action againſt him, and that he was 
liable to that creditor : but as he is not liable to both, if ſuch a 
plea would not be an anſwer to the action of the adminiſtratrix, 
the conſequence is, that the plea in the preſent inſtance, is an 
anſwer to the action of the creditor, It is plain from 1 Sid. 76. 
2 Show. 373. Freem. 265. 2 Ventr. 180. 2 Stra. 1106. Andr. 
333, that if after action brought, and before plea pleaded, an 
executor de ſon tort take out adminiſtration, the 227 is purged, 
and he may plead a retainer for his own debt, though the writ 
is not abated by the taking out adminiſtration. If it be objected 
that the Defendant's own act cannot give him a defence after 
the action brought, it may be anſwered, that the grant of 
letters of adminiſtration is not the act of the Defendant, and 


the delivery over by him, is merely the diſcharge of a duty. 


But it is not true, in point of fact, that a party cannot have, 
by his own act, a defence after action brought. The contrary 
ſeems to appear from Sullivan v. Mountague, Dougl. 106 (0). 
If the defence in the third plea be over- ruled, the conſequence 
might be, the ſetting aſide the whole courſe of diſtribution and 
an injury to all the ſpecialty creditors: for it would go to apply 
all the aſſets in the hands of the wrongful executor, to the pay- 
ment of a debt of an inferior degree, as he could not be liable 
to pay to the rightful adminiſtrator, and alſo to a ſpecialty cre- 
(a) Which was relied upon by the Court,, (2) Laſt 8 vo. ed. tion. 


of B. R. as deciſive, 3 Term Rep. B. R. 590. | 
3 I ditor. 
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ditor. With reſpect to the fourth plea, it is ſufficiently clear 
from the authorities already cited, that if adminiſtration had been 


granted to the executor de for tort, he might have retained for 
his own debt, eſpecially as it was a debt by judgment; he 


might alſo have detended himſelf from the action of the ſimple 


contract creditor, by other ſpecialty debts due to third perſons ; 
then there is no good reaſon, why he ſhould not have the ſame 
right to retain, ſince the legal adminiſtratrix has aſſented to the 


.retainer, which, in ſubſtance and effect, is no more, than if he 


had paid over the money to the adminiſtratrix, and ſhe had im- 


. mediately repaid him the amount of his debt. 


On the part of the Defendants in error, it was inſiſted 
upon, that an executor de /n tort could derive no advantage, 
from the wrongful character which he had thought proper to 
aſſume; that Coulter's cate was a ſufficient authority as to that 
point, and fully ſupported the poſition laid down in Bacor's 
Abridgement ; that in Coulter's caſe alto the Defendant was a cre- 
ditor by bond in the nature of a ſtatute ſtaple, and therefore his 
debt was of a higher degree (4) than that of the Plaintiff, who 
ſued only on a common bond, and yet the Defendant was not 
permitted to retain, The only ground open to arguinent, is 
that which ariſes from the delivery over of the effects to the 
rightful adminiſtratrix, and her aſſent to the retainer. It is true, 


that an adminiſtration granted to an executor de /on tort, legalizes 
his previous acts, and gives him a right to retain ; but that ariſes 


merely ex neceſſitate, from the ſame neceſſity which gives the 
general right to executors to retain for their own debts, namely 
to avoid the abſurdity and inconvenience, of a man's bringing an 
action againſt himſelf, And delivery over of the effects, after 
action brought, cannot defeat the action which was well 
brought, nor abate the writ. If the effects had been delivered 
over, before action brought, it would have been good, becauſe 
it would ſupport the plea of plenè adminiſtravit. Saik, 313. But 
the plea of plenè adminiſiravit, muſt be of an admimitration 
before action brought (5) : no ſubſequent payment can entitle 
an executor to the benefit of that plea, No perſon can have a 
plea puis darrein continuance, by his own act; it muſt be either 

(a) Stat. 23 Hen. 8 c. 6. he was indebted at the commencement of the 

(5) In Evans v. Profſer, 3 Term Rep. | action;“ in contradiction to Reynolds v. Beer- 


B. R. 186. it was holden “ that a plea of | Jing, Mic. 25 Geo. 3. B. R. which caſe Buller, 
ſet-off, that the Plaintiff was indebted to the | ]. faid, he found could not be ſupported as 


Defendant at the time of the pla p/coded, was | to that poiut. 


dad; but that it ovght to have (lated, that 
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the act of law, or of the Plaintiff that can intitle him to it. 
Nor can he by his own mere act, done after action brought, 
give himſelf a pics in bar of the action. Thus in Bradbury v. 
Reyne!, Cro. Fliz. 565. (a). the Court held, that the Defendant, 
having once made himfelf chargeable to the Plaintiff's action, 
as executor % /or les, could not afterwards diſcharge himſelf 
by matter c et fatto. The ſame principle is recognized in 
Pedget v. Priefi, 2 Term Rep. B. R. 97. With reſpect to 
bankruptcy, releaſe, c. ſubſequent to ation brought, from 
which the party may derive a plea, in thoſe inſtances, it is the 
operation of law, and not the mere act of the defendant which 
makes the benefit perſonal to himſelf. As to the argument drawn 
from the aſſent of the rightful adminiſtratrix, it cannot be law, 
that ſuch aſſent ſhould give validity to the right of retainer 
claimed by the Defendant, ſo as to bar the Plaintiff's action, 
which was well founded, when brought: and beſides, ſuch a 
defence, if admitted, would be often uſed as a colour for the 
purpoſes of fraud and colluſion. 


On this day, after conſideration, Lord Loughborough declared 


the unanimous opinion of the court, that whatever hardſhip or 


inconvenience there might be in the deciſion, yet as the law was 
ſettled, the court ought not to overturn it. That on both the 
points reſted upon in the argument, the law was eſtabliſhed, by 
a ſeries of authorities from Coulter's caſe, to that in Salk. 313. 
that an exzctor de fon tort could not retain for his own 
debt, though of a ſuperior nature, nor could he avail him- 
ſelf of a delivery over of the effects, to the rightful adminiſtrator, 
after action brought, nor of the aſſent of the adminiſtrator to 
His retainer, ſo as to defeat the action of the creditor. 


Judgment athrmed (). 


counſel for the Deſendants in error were de- 
ſired to advert to that ſtatute, previous to 
the ſecond argument. 


4) But guere, whether what is ſtated in | 
Bradbury v. Reyrel were true, wis, that the 
Cour: held, that if adminiitration had been 


committed to the defendant, it would c- Afterwards Borer ſaid, that according to 


have purged the firſt for:? | 

(6) At the cloſe of the firlt argument, a 
doubt was ſuggeſted by Mr. Juitice Could, 
whether the Scat. 43 Elin. c. 8. , 2. had 
not given an ex2cutor de ſen tert, a general 
right to retain for his own debt, and the 


to prevent. 


the deſire of the Court, he had looked into 
the ſtatute, but that it appeared to him 
clearly, to relate only to the caſe of fraudu- 
lent adminiſtrations, which it was deſigned 


To which opinion the Court 
ſeemed to aſſent. 


THE END or Hitlaky TERM. 
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ARGUED and DETERMINED 


IN THE 
Court of COMMON PLEAS 


IN 


Eaſter Term, 


In the Thirty-ſecond Year of the Reign of GEORGE III. 


FlELD qui tam v. CARRON. 


AP AIR Serjt. moved for a rule to ſhew cauſe, why the 
proceedings in this action (which was againſt the keeper of 


a lottery office for the penalties incurred by inſuring tickets (a) ? 
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Wedneſday, 
April 25th. 


The court 
will not re- 
uire the 


- Plaintiff in a 


ſhould not be ſtayed, till the Plaintiff give ſecurity for coſts, 
on an affidavit of his inſolvency and extreme indigence. But 
the court ſaid, they had already gone as far as they could in 
actions of this kind, by preventing the iſſue money from being 
paid to the Plaintiff, and ordering it to be placed in the hands 
of the prothonotary (): that to require a ſecurity for coſts would 
be directly contradicting the acts of parliament, which gave the 
penalties to whoever would ſue for them, without impoſing any 
ſuch condition. 


Rulc refuſed. 
(a) Stat. 22 Geo. 3. c. 47, and 27 Ce. 3. | the Defendant apply for it by motion. The 
1 | tame praf ic fo prevails in GB. XK. 3 Ter 


(5) This is the courſe in 1 


' * _ 
ons if Nes. B. R. 137. 


gui tam action 
to give ſecu- 
rity for coſts, 
though it ap- 
pear by affi- 
davit, that 
he is inſol- 
vent. In 
ſuch a caſe, 
the proper 
mode for th 
Defendant, 
to purſue, is 
to move the 
court that 
the iiſue mo- 
ney ſhould 
be paid into 
the hands of 
the proing- 
notary, 
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Friday. SyruUBB v. BarkEmTT and Another, 

May 11th. : 


If there be ] N this action of aſſumpfit for goods ſold and delivered, one of 


two Defend - 


nts 26 as. the Defendants ſuffered judgment to go by default, and the 


action of other gained a verdict ; but the judge did not certify that there 
a/Jumoſit, one g ; | . 

of whom ſuf- was reaſonable cauſe for making him a Defendant, according to 
hdr flat. 8 & 9. N. 3.c.11./. 1. (a). The prothonotary baving al- 


ment by de- 


m—_ ou 8 lowed colts to him who obtained the verdict, a rule was granted 
the other ob- | : : 
tains a ver- toſhew cauſe, why the taxation {ſhould not be reviewed. J/Vatſon 


dict, he who Serjt. who moved for the rule, contended that before the paſling 


obtains the 

ge A the ſtatute 8 & 9. N. 3. c. 11. if there were two Defendants and 
| lo int ; x 

4 br ng one ſuffered judgment by default, and the other had a verdict, 


he was not intitled to coſts, the courts holding that the former 
ſtatutes (5) which gave coſts to Defendants, related only to caſes 
in which all the Defendants had a verdict. This being found 
inconvenient, the ſtat. 8 & 9. VJ. 3. c. 11. gave coſts where one 
of the Defendants was acquitted, unleſs the judge ſhould certify. 
But that ſtatute mentions only treſpaſs, aſſault, falſe impriſon- 
ment and ejectment, and has been conſtrued ſo ſtrictly, as not 
to extend to treſpaſs on the caſe, 2 Stra. 1005, to trover 
Barnes 139, (e) to replevin, 3 Burr. 1284, nor to an informa- 
tion, Salk. 194. T he ſame conſtruction therefore ought to prevail 
in the preſent action, which being a ſumpſit, is clearly an action 
on the caſe. | | 
Le Blanc, Serjt. in ſhewing cauſe, urged that all the caſes cited on 
the other ſide, were of actions founded on torts, between which and 
thoſe on contracts of this kind, there was this material difference, 
vis. that torts were joint and ſeveral, ſo that one Defendant might 
be acquitted, and the other found guilty ; but that contracts 
being joint, where there were two Defendants in an action on a 
contract, one could not have a verdict, without a demonſtration 
that there was no cauſe of a joint action againſt both. It was 
immaterial therefore, that in the preſent caſe, judgment went by 
default againſt one Defendant, ſince the other obtained a verdict. 
1 Lev. 63, 1 Siderf. 76, 1 Keb. 284, are authorities to this point 
in an action of covenant, and Pra, Reg, C. P. 102, in an 
action of aſſumpit. 
The Court were very clearly of this opinion, and therefore 
diſcharged the rule, 


(a) Which indeed would have been rather (5) 23 Hen. 8. c. 15. 4 Jac. 1. c. 3. 
Aſingular, if it had been required. { .(c) 8vo laſt edit. f 


w A CD . 


— WY % — | 


ww 


IN THE THIRTY-SECOND. YEAR OF GEORGE III. 


LoveripGe, One, &c. v. PIlAIS TO. 


RY NNINGTON, Serjt. ſhewed cauſe againſt a rule, to diſ- 


charge the Defendant out of the cuſtody of the ſheriff of 
Middleſex, on the following circumſtances. The capias was re- 
turnable in three weeks of Eaſter, vis. on Sunday April the 29th, 
or Monday April the zoth, at eight o'clock in the morning, the 
Defendant was arreſted, and detained by the officer till ten o'clock 
on that morning, at which time the Plaintiff renewed the writ, 
This Rynnington contended was a legal detainer, though the ar- 
reſt 'was void, being made after the former writ had expired. 


| (a) But the Court were of a different opinion, and therefore 


made the 
Rule abſolute for the Defendant's diſcharge. 


(a) Writs therefore which are returnable | the Saturday before. 
on a Sunday, muſt be executed, at lateſt, on | 


Wzil.s u v. TROVY TE. 1 


Rule was granted to ſhew cauſe, why all the proceedings 
in this action, which was for coals, fold and delivered 
to the amount of 11. 25. 64. only, ſhould not be ſet aſide, on 
the ground that as the demand was for a ſum under 40s. the 
action ought to have been brought in the county and not in 


this court. 


Rooke, Serjt. ſhewed for atk that the Dallas lived in 
Devonſhire, and that the ſale and delivery of the coals, was in 


Somerſeiſbire; that the action therefore could not be brought in 


the court of either of thoſe counties; not in the former, becauſe 
the cauſe of action aroſe in the latter, nor in the latter, beca 
the Defendant lived in the former: for it was a rule of law that 
no ſuit could be brought in a county court unleſs both the 
Defendant reſided, and the ſubject matter aroſe within its juriſ- 
diction, fat. Meſt. 1. cap. 35. 2 Inft. 229, 230, 231. 

'The cauſe having ſtood over, on this day Lawrence, Serjt. who 
moved for the rule, admitted that it could not be ſupported, 
the following authorities being againſt it; vis. Dalton Sher. 412. 
cap. 110, where it was ſaid that © ſheriffs in their county courts 
« may examine, hear, and determine certain ſmaller perſonal 
actions, as of debts due upon contracts, &c, aſſumpſit, &c. 
Vol. II. 1 e happen- 
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Friday, 
May 11th. 


If a perſon 
be arreſted 
after the writ 
15 returnable, 
the officer 
cannot legal - 
ly detain him 
(tho? for the 
ſhorteſt time) 
till the writ 
be continued. 


Fride ?V, 
Lay 1 1 1th, 


An action 
cannot be 
brought in a 
county court, 
unleſs both 
the Defend- 
ant reſide and 
the caule of 
action ariſe 
within tue 
county, 2. e. 
within the 
juriſdiction 
of the court. 
Therefore 
though the 
demand be 
for leſs than 
405. if the 
cauſe of 
action ariſe 
inonecounty, 
and the 
Defendant 
live in ano- 
ther, the 
action muſt 
be brought 
in a ſupe- 
rior court. 


8 


Katurday. 


May 12th. 


The court 
will not ſet 
aſide an exe- 
cution iſſued 
on a jodg- 
ment aiter 
notice of a 
writ of error, 
if it appear 
from the ad- 
miſſion of the 

efendant's 
attorney, 
that the writ 
of error was 
brought 
merely for 
delay. 


Saturday, 
May 1 2th. 


Where there 
15 a deviſe 
to A. for life, 
ct the rents 
and profits 
of a real 
eſtate, and 
the intereit 
and dividends 
of perſonal 
property, 
and after his 
death, the 
whole citates 
both real and 
peiſunal, to 
be divided 
between 5. 
and C. the 
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happening, made, or done, within their county” and Hern's 
Pleader 493. 498. where in proceedings in county courts, the 
cauſe of action was alledged to be © within the juriſdiction of 
« the court,” Wc. | | 


Rule diſcharged. 


M1TCHELL v. WHEELER, 


| Rule was obtained by Bond, Serjt. to ſhew cauſe, why an 
execution iſſued on the judgment in this caſe, after 
notice of the allowance of a writ of error, ſhould not be ſet aſide. 
Kerby, Serjt. ſhewed cauſe by producing an affidavit of the Plain- 
tiff's attorney ſtating the proceedings, and an admiſſion of the 
Defendant's attorney, that the writ of error was merely for 
delay, and to drive the Plaintiff into terms. This the court 
held to be ſufficient cauſe, as it appeared from the admiſſion of 
the attorney. himſelf, and therefore 
diſcharged the rule (a). 


(a) Gredin v. Hammond, Trin. 31 Geo. 3. 
C. B. A rule was obtained to ſhew caule, 
why all proceedings ſhould not be ſtayed in 
an action on a judgment, pending a writ of 
error, On ſhewing cauſe, it appeared that 
the Defendant in the original action had 
once taken out a ſummons to pay the debt 


and coſts, which he afterwar1s deſerted, and 
ſuffered judgment to go by default; and 
that the attorney admitted there was no er- 
ror, but that the writ was brought merely 
for delay. This being diſcloſed on affidavit, 
the rule was diſcharged with colts. 


GRE E N v. CROGF T and Others. 


HIS was an action for money had and received to the 

uſe of the Plaintift; the Defendant pleaded the genera! 
iſſue, and a verdict was found for the Plaintiff, for 1062 J. 7 5. 
6 d. 2, ſubject to the opinion of the court, on a caſe, the material 
part of which ſtated, that on the 27th of December, 1782, George 
Huddleſton, by his will deviſed all his real and perſonal eſtates 
to the Defendants © James Croft, George Huddleſion, Fervoiſe 
„ Purefoy, and Jobn Walker, their heirs, executors, and admini- 
« ſtrators, in truſt that they and the ſurvivor of them, and the 
e heirs, executors and adminiſtrators of ſuch ſurvivor, do and 
« ſhall receive all and fingular the rents and profits, intereſts 


executors and truſtees are bound to pay to A. the annual produce of the perſonal as well as real property, 
(eipeciaily it the perſonal property be money in the funds), without requiring a receipt flamped as for a legacy 3 
{uch annual payment not deing ſubject io the tax impoſed on legacies. Quere, whether in any caſe an 


executor can refuſe to pay a legacy until a receipt or diicharge be given ? 


« and 
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and dividends thercof, and pay and apply the nett annual 
ce produce, after deducting thereout all charges and expences of 
« ſetting, letting, and managing the ſame, to my nephew Jobr 
« Green (the Plaintiff) during his life; and after his death, to 
« convey, aſſign, transfer, and pay the ſame to and amongſt 
« his children living at his death,” Wc. that the ſame perſons 
who were thus appointed truſtees, were allo executors of the 
will, that the teſtator died on the 12th February 1784; that the 
annual value of his real eſtates, after deducting charges and ex- 
pences, was 2841. 6s. 7 d. 3, and of his perſonal, after making 
the ſame deduction, 778 /. that the Defendants received thoſe 
two ſums previous to the commencement of the action, and 
ten dered and offered to pay the ſame to the Plaintiff on his giving 
them à receipt or diſcharge upon ſuch a flamp or ſtamps as is or are 
impoſcd by flat. 20 Geo. 3. c. 28, 23 Geo. 3. c. 58, and 29 Geo. 
3. c. 51. And the queſtion for the opinion of the Court was, 
whether the Plaintiff was intitled to receive from the Defendants, 
both or either of the ſaid ſums of 284. 6s. 7 d. + and 7781. 
without giving a receipt or diſcharge for the ſame, or any part 
thereof, on a legacy ſtamp, as required by the above cited 
ſtatutes, or either of them ? 

On the part of the Plaintiff, Le Blanc, Serjt. made four points, 

1. Whether a legatee were bound to give a receipt for his 
legacy ? | 
2. Whether the ſtatutes in queſtion extended to an intereſt in 
lands ? | 

3. Whether they extended to a life intereſt in perſonal property ? 

4. Whether the ſtat. 29 Geo. 3. c. 51. which paſled after the 
death of the teſtator, was applicable to this caſe ? 

With reſpect to the firſt point, none of the ſtatutes make it 
neceſlary that a receipt ſhould be given, but only have the effect 
of declaring that no receipt ſhall be evidence of payment, unleſs 
it be properly ſtamped: it is not enacted that the payment of a 
legacy ſhall not be proved by other modes of evidence, as by 
witneſſes who were preſent. If an action be brought to recover 
a ſum of money, it is no defence for the Defendant to ſay, that 
he offered to pay the money, on condition that the Plaintiff 
would give him a receipt, (a) which the Plaintiff refuſed; and ſuch 
a tender would not be good. As to the ſecond point, the word 
legacy in the ſtatutes, cannot be holden to extend to a deviſe of 


(a) But the obligor of a ſingle bond is tion, Bro. tit. Faiis pl, 8. 1 Fin. Abr. 192. 
not bound to pay without an acquittance | Forteſc. Rep. 145. 
under ſeal ; otherwiſe of a bond with condi- 2 


lands; 


| 
þ 
| 
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lands; the ordinary ſignification of it being the bequeſt of a 
ſum of money 1n groſs, and it 1s plain, that perſonal property 
alone was in the contemplation of the Legiflature, fince the word 
legacy is followed by the words © any ſhare or part of a perſonal 
« eſtate, divided by force of the ſtature of diſtributions.“ The 
{am therefore of 284 J. 6s. 7 d. i. the produce of the real eſtates, 
is quite out of the queſtion, and to that the Plaintiff is clearly 
intitled. As to the third point, the word /zgacy, as uſed in the 
acts of parliament, cannot be fairly conſtrued to include an 
annuity, in the nature of which, this bequeſt of the annual pro- 
duce of the perſonal eſtate, evidently was: for if the Legiſlature 
had intended to charge that ſpecies of property with a ſtamp 


duty, they would probably have appointed tome perſon in the 


ſtamp office to regulate it, as is done in the caſe of the duty 
on indentures of apprentièeſhip (a). Suppoſe the teſtator had 


directed the dividends and intereſt of his perſonal eltate to 
accumulate, the produce in that caſe could not be liable to the 


duty, for then intereſt upon intereſt would be charged. $0 if 
part of the intereſt were directed to be laid out, in the mainte- 
nance of an infant during his minority, it could not be ſaid in 
that caſe that a ſtamped receipt as for a legacy, muſt be given for 
every payment. It was the intention of the Legiſlature, that the 
groſs amount of money which ſhould be given by a teſtator, away 
from his wife and children, ſhould be liable to pay -a duty, 


which duty, to prevent evaſion, is to be charged on the receipt. 


But it was not intended to charge the produce which ariſes after 


the teſtator's death, or the dividends on the public funds, the 
receipts for which are not liable to any duty at all. And the 


Defendants in this caſe might have enabled the Plaintift to 
receive the dividends at the bank, by means of a power of 
attorney. Indeed it is plain, that every legacy is not within 


the meaning of the ſtatutes, as for inſtance, a ſpecific chattel. 
Suppoſe too, that goods were bequeathed to A. for life, remain- 


der to B. A. could not be required to give a receipt, for the 
value at which the uſe of them might be eſtimated (5). 
Lawrence Serjt. for the Defendants. Wherever a legacy is 


| liable to the duty, the legatee ought, in reaſon, to be compellable 


to give a receipt; for it would defeat the end of the acts of 


(a) Stat. 8 Ame & 9. . 37. | ard the quantnm of the tax. Nut it-ſeemed 
(4) The fourth point, viz, whether the | to be admitted in the courſe of the argu- 


tat. 29 Ces. 3. c. 57, which paſſed after ment, that if the legacy tax were to be paid 
the death of the teſtator, was applicable to | at all, it muſt be ſuch as was preſcribed by 


this caſe, was not argued, Nor indeed was | that ſtatute, though paſſed ſubſequent to the 


it very material, as that ſtatute could only death of the teſtator. 


2 | parlia- 
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parliament, to hold them not to be compulſory. The definition 
of a legacy given by Swinburne, (a) is “ a gift left by the de- 
« ceaſed, to be paid or performed by the executor or admini- 
ſtrator” ; and that the term legacy includes a deviſe of lands, 


— — I a 


as well as a bequelt of chattels, appears from Seh. Touch. 400. 
Salk. 415, Bendl. 60. This is in the nature of a legacy to be 
paid at different times, or by inſtalments, the fame as if the 
teſtator had diredted jo much to be paid to the Plaintiff every 
half year: for if the increaſe is not a legacy, what is it? Nor 
is there any hardihip in this conſtruction; for the ſame pro- 
perty is not paid for more than once, if the duty is levied only 
on what is received. Suppoſe the whole had been directed to 
accumulate during the life cf the father, and after his death to 
be paid to the children, muſt not they have paid the legacy 
duty for ſuch accumulation? In this caſe, all the payments 
make one groſs ſum, for which the duty ought to be paid. If 
a teſtator gives a legacy of a certain ſum to be raiſed out of the 
rents and profits of his land, it would be clearly liable to the 
duty. It was the inteation of parliament, that all perſons 
ſhould pay the tax, who were the objects of the teſtator's boun- 
ty; and it is incumbent on the Court to carry that intention 
into effect. 

Lord Loud u ROUGH. The only queſtion for us to conſi- 
der is, Whether a receipt under the legacy acts was neceſſary in 
this caſe, The Defendants might have empowered the Plain- 
tilf to receive the money himſelf, which brings it exactly to the 
caſe of money had and received by them to the Plaintiff's uſe. 
Legacies charged on land are undoubtedly liable, but not a 
deviſe of land, or of an intereſt in the land. No receipt is 
given for land, and the Plaintiff in this caſe is tenant for life in 
equity, and might have received the rents from the tenants, 
for it would have been no imputation on the defendants to have 
permitted him ſo to do. The intention of the Legiſlature was 
to charge all pecuniary legacies, 1t being ſuppoſed that for them 
the executors would find it neceſſary to take receipts ; aud there- 
fore where the executor can demand a receipt as executor, he 
may deduct it out of the legacy. But this is not a caſe where 
the executors can demand a receipt, for undoubtedly they might 
authoriſe the legatee to receive the dividends at the Bank, and 
if an action were to be brought afterwards by him for the divi- 
dends, it would be a ſufficient deſence for the executors that he 
had received them himſelf, of which the books of the Bank 
would be evidence. It is impoſlible to conſlrue the words © any 


C 


* 


(a) Part. 1. / 6. p. 17. 
Vor. II. N legacy,” 
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legacy, to mean all legacies, for it is plain, they do not extend 
to ſpecific chattels, as a horſe or a piece of furniture. So a re- 
ſidue is out of the act of parliament, and accumulations de anno 
en annum are not ſubject to the tax, for if they were, it would 
be taxing intereſt upon intereſt. Suppole a legacy of 1000 /. 
were given to A. in truſt for an infant, to go over in caſe he 
fhould die during his minority, and the infant dies; the intereſt 
during his life would belong to his repreſentatives, and the re- 
mainder-man would be intitled to the principal. Now in that 
caſe, would the intereſt be liable to the legacy duty? or ſuppoſe 
the money was paid to a truſtee by the executor, and a receipt 
taken for the whole, would the remainder-man afterwards be 


liable? The act does not appear to me to charge the profits ariſ- 


ing after the death of the teſtator, but only the groſs amount at 


the time of his death. If this intereſt were liable, it would 
follow, that all dividends of the public funds tranſmitted by 
will to perſons for life, would pay an annual tax; which would 


very much fink the credit of the funds. Ir 1s difficult to calcu- 


late the value of an annuity; and the calculation can only be 
made, at the time when the annuity commences : beſides, the 
-annuitant may ſell it. But the growing profits after a teſta- 
tor's death, are not ſubject to the tax. As this demand there- 


fore is for nothing but growing profits, the Plaintiff muſt have 


judgment for the whole ſum found by the verdict. 


GovuLD, J. Of the ſame opinion. This bequeſt may perhaps 


be conſidered as a legacy to the children, with an exception in 
favour of the Plaintiff during his life. 


HEATH, J. If the legacy tax were to be charged on the divi- 
dends of the public funds, 1t would be a breach of the national 
credit, and contrary to the acts of parliament creating them, 


which expreſsly provide, that they ſhall not be liable to any 
taxes or impoſitions whatſoever (a). It 18'a great error in the 
legacy acts, that legacies themſelves are not chargeable, but 
only the receipts for them. 


W11$S0N, J. The legacy acts do not ſeem to me to extend to 


this caſe, nor to thoſe caſes where a receipt cannot be given, as 


where a legacy 1 is bequeathed to an executor ; in which caſe he 
could not give a receipt to himſelf. 
Judgment for the Plaintiff * the whole ſum found by the 


verdict. 


(a) Vide ſtat. 3 Geo. 1. c. 7. / 27. Run- | referred to. 


airglon Edit. and the other ſtatutes there 
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Kay, ONE, &c. v. Wu ITEAHEA p. 


Fwy IR, Serjt. ſhewed cauſe againſt ſetting aſide an inter- 
locutory judgment, ſigned in this caſe for want of a plea, 
on the following circumſtances. 

A rule to plead having been given, a ſummons for time was 
taken out; on Saturday the 28th of April a judge's order (a) was 
made for a week's time to plead; and on Saturday the 5th of 
May, in the afternoon, judgment was ſigned. The quettion 
therefore, whether the judgment was regular, depended on this, 
namely, whether the week's time to plead, was to be reckoned 
incluſive, or excluſive of the day when the order was made? 
The officers of the court being referred to, ſtated the practice 
to be, that the time was reckoned zncl/u/ive of the day of the date 
of the order, but excluſeve of the day when it expired, that the 
judgment therefore was regular (b). And 

Gov1iD, ]. cited from a MS. note, the caſe of © Read v. 
Montgomery, in this court, #aſter 26 Geo. 3, where an order for 
time to plead was made on the 16th of May, and judgment 
ſigned on the 23d of that month, for want of a plea, which the 
Court held to be regular, on conſulting the officers.” 

Rule diſcharged, 

(2) The order was drawn up in the uſual | of the office in the afternoon of the day after 
way, and nothing appeared on the terms of | the time to plead has expired. In B. R. he 
it decicive of the queition. cannot do ſo till after 24 hours have paſſed 


(5) The practice in this court is, that the from that time. 
plaintiff may ſign judgment at the opening 


Nog TB v Evans. 


T AMWRENCE, Serjt. ſhewed . cauſe againſt ſetting aſide an 

attachment againſt the ſheriff for not bringing in the body, 
on the following circumſtances. Bail were put in on Monday 
the zoth of April, on Wedneſday the 2d of May, an exception was 
entered, and on Monday the 7th of May no bail being juſtified, 
the attachment iſſued. This Lawrence contended was regular, 
becauſe he ſaid the bail ought to have been perfeted on the 
Saturday preceding, vis. May the 5th, the four days allowed 
for perfecting bail, after an exception, being incluſive. On 
the other hand, Cockell, Serjt. inſiſted, that the attachment was 
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Saturday, 
Jay 12th. 


Time to 
plead under 
a judge's or- 
der, 15 reck- 
oned melnfue 
of the day ct 
the date of 
the order, 
but ec i 
of the day on 
which ic ex- 
Pires. 


Monday, 


May 21K. 


Of the four 
days allowed 
to perfect 
bail after ex- 
ception, the 
hirlt 15 reck- 
oned exclu- 
lively, and 
the laſt in- 
clufively; fo 
that where 
the exception 
was on H*q- 
neſday, an 
attachment 
could not 
regularly 


iſſue againſt the ſheriff till the Tu#/7ay following, (Sunday being no day). But though the attachment 


did iſſue on the Monday, the Court would not let it afide, becauſe the bail were nut perfected. 
co 


Midas, 
May 21ſt. 


In an action 
on the caſe 
againſt a 
meriff, tor 


taking inſuf— 


ficient ſure- 
te; in 4 re- 
pievin bo nd, 


the Pleintitf 


may recover 


d.mages be- 
5 che PE- 


n. oy ot the 
bond, 1. e. 
for more 
tian double 
the value of 
tie goods 
diitrained. 
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it was conſidered by the ſaid court, that the ſaid 
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too early; that the firſt of the four days was reckoned exclu- 
ſively, and the laſt incluſively; and therefore that the attach- 
ment could not iflue till 2%, May 8th, the preceding Mon- 
day being one of the four days. The Court declared themſelves 
of this opinion, but as the bail were not, in fact, perfected, they 
ſaid could not allow the preſent motion, and therefore 
Diſcharged the rule with coſts. 


CON GANEN D. LETHBRIDGE. 
HIS was an action on the caſe againſt the ſheriff of the 
county of Somerſet, for taking inſufficient ſureties in a re- 
ple vin bond. | 
The declaration conſiſted of two counts; the firſt ſtated that 
the Plaintiff on the 13th of Ofober 1788, diſtrained goods and 
chattels of a large value, to wit, of the value of 211. 4s. in the 
dwelling houſe of one Zhomas Jones, for arrears of rent, to wit, 
for 101. 1os. then due from the ſaid Thomas to the plaintiff, 
Sc. that the goods were replevied, a plaint levied in the county 
court, and pledges found to profecute the ſaid Thomas Jones, 
William Lewis and Charles Letois, which plaint was removed by 
re. fa. lo. into the king's bench; that in Trinity term 29 Geo. 3. 
the ſaid Thomas impleaded the now Plaintiff on the ſaid plaint in 
the king's bench, that the now Plaintiff avowed the taking, &c. 
for the 10/7. 105. rent arrear, and that ſuch proceedings were 
therefore had, that in Michae/mas term in the 31ſt year of Geo. 3. 
Themas ſhould 
take nothing by his ſaid writ, Sc. We. and that the now Plain- 
tiff ſhould have a return of the goods, c. And it was alſo confi- 
dered, Sc. that the now Plaintiff Pas recover again{t the ſaid 
Thomas $41. which in and by the ſaid court were adjudred to him 
according to the form of the flatute in ſuch coſe made and provided, 
for his coſts and charges, c. That afterwards the now Plain- 
tiff ſued out a certain writ directed to the ſheriff of the county 
of Somerſet, whereby it was commanded to the ſaid ſheriff, 
that he ſhould cauſe a return to be made to the ſaid Plaintiff of the 
ſaid goods and chattels, Oc. Oc. that the then ſheriff returned 
that the goods and chatels were eloined, Sc. Cc. It was then 
ſtated, that the Defendant ſo being ſuch ſheriff as aforeſaid, and 
not regarding the duty of his office, &c. but fraudulently in- 


tending to defraud the Plaintiff, &c. and to deprive him of bis 


2 4 ſaid 
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ſaid diftreſs and of all. benefit thereof, did not at or before the re- 


plevying of the ſaid goods and chattels, c. take from the ſaid 
Thomas and two reſponſible perſons as ſureties, a bond in double 
the value of the goods diſtrained, &c, Sc. And the Plaintiff 
further ſaid, that the ſaid goods and chattels have not been re- 
turned to him, Cc. nor the rent for which the diſtreſs was 
made, paid, nor the judgment diſcharged or ſatisfied, nor had 


the ſaid Thomas :Fones, William Lewis or Charles Lewis, or any 
other perſon whatſoever anſwered for or paid to the Plaintiff 


the value of the goods and chattels diftrained as aforeſaid, or any 
part thereof; by reaſon of which ſaid premiſſes the Plaintiff is fill 


. deprived of the benefit of the ſuid diſtrejs (a), &c. 


The ſecond count was nearly the ſame as the firſt, but con- 
cluded with ſtating, that the Defendant did not before, or at the 
time of replevying the ſaid goods and chattels, to the ſaid Tho- 
mas, take from him pledges ſufficient as well for the ſaid goods 
and chattels ſo diſtrained, being returned, if a return ſhould be 
adjudged, as for the ſaid Thomas proſecuting his ſaid complaint, 
which he ought to have done according to the form of the {ta- 
tute in ſuch caſe made and provided, but negleQed ſo to do, 
for that the ſaid Thomas Fones, William Lewis and Francis Lewis 
above mentioned to have been returned. by the defendant as 
ſuch ſheriff as aforeſaid, at the time of their becoming pledges, 
were not ſuthcient to anſwer tor proſecuting the ſaid plaint, and 
for duly returning the ſaid goods and chattels fo diſtrained, in 
caſe a return ſhould be adjudged; but the ſaid Thomas Jones, 
William Lewis and Charles Lewis at the time of their being found 
by the ſaid Thomas, and accepted by the ſaid Defendant as fuch 
ſureties, were and now are inſufſicient and totally irreſponſible 


for that purpoſe, nor have the ſaid goods and chattels been re- 
turned or delivered to the Plaintiff, nor hath the ſaid judgment 


been yet diſcharged or ſatisfied, nor have the taid Thomas and 
the ſaid William Lewis and Charles Lewis, any, or either of them, 
or any other perſon anſwered ro the Plaintiff for the value of the 
{aid goods and chattels ſo diſtrained, or of any part thercot, by 
reaſon of which ſuid premuſſes the Plaintiff” 1s deprived of the faid 
goods and chattels, and of the whole benefit of the faid difirefs, &c. 
At the trial it appeared that the rent in arrear was 10. 105. 
the coſts of the replevin ſuit 84/7. the value of the goods 22 J. 45. 


(a) It was not ſtated under the per quod | Plaintiff had fuſtained damage by the colts 


either in this or the other count, that the | of the repievan ſuit. 


Vo L. II. ö and 
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and the penalty of the bond 50 J. An expence of 5 l. alſo had 


The Plaintiff had a verdict, with 1004. damages, ſubject to the 
opinion of the Court, as to what ought to be the extent of them. 
A rule was granted to ſhew cauſe, why the damages ſhould 
not be reduced to the value of the rent diſtrained for, or to ſuch 


other ſum as the Court ſhould think proper. 


Againſt this rule, in a former term, Adair and Watſon, Serjts. 
ſhewed cauſe. 


The damage ſuſtained and ſtated by the Plaintiff is, that he 


has loſt the benefit of his diſtreſs. The ſureties in the replevin 
bond engage, not only that the goods ſhall be returned, but 
that the plaintiff ſhall proſecute his ſuit with effect. They are 
therefore liable to the extent of the penalty of the bond, not 


only for the value of the goods, but alſo for the coſts of the 


avowant in proceeding for the rent in arrear. The ſheriff 


therefore ought to be liable to the ſame extent, as the ſureties 


would have been if they had been ſolvent. The declaration 


ſtates amongſt the gravamma the coſts paid by the Flaintiff in 


the replevin ſuit, and concludes generally per quod he has 
loſt the benefit of the diſtreſs, and ſuſtained damage to the va- 


lue of 1007. The coſts of the replevin are incident to the dif- 


treſs, and when the Plaintiff loſes the benefit of the diſtreſs, he 


loſes the benefit of thoſe coſts. Ihe benefit of the diſtreſs is, 


that he ſhall have his rent with the coſts of acquiring it. The 
coſts neceflarily follow the rent, and need nat be ſeparately 
claimed. The per quod referring to all the preiniſes, it is un- 
neceſſary to repeat them at the cloſe of the declaration. Carth. 


451. Salk, 15. The caſes of (a) Patliſan v. Proveſe, and (5) 
\G:b/on v. Burnell, were ſimilar to the pretent. 


Rooke and Lawrence, Serjts. argued in ſupport of the rule. The 
Plaintiff can recover no more, than he would have had, if the 


ſheriff had ated right. Now the ſheriff is to take a bond in 


double the value of the goods (c). If he had taken ſuch a 


bond in this cafe, it would have been for no more than 441. 85. 
This is the fartheſt extent therefore to which the ſheriff ought 
to be liable. But in the declaration the Plaintiff claims no 
more than the benefit of the diſtreſs, which, he alledges, he 
Has loſt by the defendant's miſconduct. Now the benefit of 


(a) Bull. N. P. 602. Cromp. Prac, 238. (e) Stat, 11 Geo, 2. c. 19. / 23. 
£6) Trin. 20 Geo, 3. C. B. 


the 
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che diſtreſs can be no more than the value of the goods taken. 


The ſureties are not liable for the coſts of the replevin ſuit, but 


only to return the goods. If the goods are returned, the bond 


is not forfeited; as againſt the ſureties then, nothing could be 
demanded but the value of the goods. The coſts of the reple- 
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vin ſuit cannot be a ſpecial damage, ariſing from the act of the 


ſheriff. He is not to take ſureties for thoſe coſts, which were 
not given to the avowant till the ſtat. 21 Hen. 8. c. 19. gave 
them. But ſureties de retorno habendo were directed by at. 
est. 2. The 11 Geo. 2. c. 19. does not alter the nature of the 
obligation of the ſureties, but only the form, and ſome part of 
its effect. But if the Plaintiff were intitled to recover theſe 


coſts, as ſpecial damages, he ought to have ſtated them as ſuch 


in his declaration. He ſtates indeed in the count the judg- 
ment in replevin for the coſts, not as a ground of claim againſt 
the Defendant, but to ſhew that the ſuit was determined, which 


vas neceſſary to ſupport the action. Before the Legiſlature (a) 


gave a power to ſell the diſtreſs, the party diſtraining could 
only have kept it to compel payment of the rent. 
| Cur. vult advi/. 
On the laſt day of the term Lord Loughborough ſaid, that the 
Court had examined the roll in Pattiſon v. Prowſe, where it ap- 
peared that the damages given by the jury for which judg- 
ment was entered, were made up of the colts of the replevin 
ſuit and the rent in arrear; the ſum was preciſely the ſame as 
was given for the damages and coſts of the Plaintiff in the re- 
plevin ſuit, But there was a circumſtance in that caſe, which 
was different from the preſent, vs. that the value of the goods 
was more than the ſum for which the judgment was given; the 
value of them being 100/, but the whole amount of the dama- 
ges and coſts leſs than 100/. Here the value of the goods was 
221. 45. which when doubled was conſiderably leſs than the 
damages found, which were compounded of the rent in arrear, 
the coſts in the replevin ſuit, and the coſts of the retorno habendb. 
But the Court would give the Plaintiff leave to enter up his 
judgment for the whole ſum, ſubject to a condition, that he 
{hould remit ſuch part of it, as upon a conference with all the 
judges, it ſhould appear, he had taken beyond what he was 
intitled to. That the Court were agreed, that the Plaintiff would 
have a right to recover to the extent of double the value of the 


(4) 2 V. & M. c. 5. 8 Anne c. 15, 4 Geo, 2. c. 28, 11 Geo, 2. c. 19. 
| | goods; 
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goods; but whether he could go beyond that, was a point upon 
which they were not agreed, and upon which they propoſed to 
take the opinion of the other judges, it being a queſtion of great 
importance. | 
| Cur, vult adviſ. 
The cauſe having ſtood over for ſome time, 
On this day, Lord Loughborough, gave the judgment of the 
Court. After ſtating the facts, and obſerving, that it clearly 
appeared at the trial, that rhe Defendant knew the ſureties to be 
inſufficient, at the time when he took them, his lordſhip pro- 
ceeded thus, | | 
This caſe has been fully argued, and the Court has given it 
long and great conſideration, a fimilar caſe having been lately 
decided in the Court of King's Bench, (a) with which we can- 
not bring ourſelves to concur. It was contended 1n the argu- 
ment, that the damages ought not to exceed the amount of the 
penalty of the replevin, bond, and alſo that the value of the 
goods limited the reſponſibility of the ſheriff, becauſe if he had 
done his duty, and taken ſufficient ſureries, the Plaintiff could 
not have recovered more than double that value. It will there- 
fore be proper to take a view of the law on this ſubject, as it 
originally ſtood, and the ſubſequent alteration which it has un- 
dergone. At common law, the ſheriff, on delivering the goods, 
took pledges to proſecute who were to anſwer the amercement. 
By the ſtatute Weſt. (b) 2. © he who delivered the goods was 
'« alſo to take pledges for the return of the beaſts or the price 
of them; and it appears from 2 J.. 340. that if he took inſut- 
* ficient pledges, they were no pledges within that ſtatute, and 
< the ſheriff was charged by it, as if he had taken no pledges at 
all.“ At that time then the ſheriff was liable to anſwer the value 
of the goods. From thence down to the 21 Hen. 8. there could 
be no queſtion as to coſts, as there were no coſts given to the 
avowant before the paſſing of the fat. 21 Hen. 8. c. 19. But 
it appears from 2 Izſt. 107, and 341. that after judgment of 
return irrepleviſable, the lord or avowant was not bound to return 
the cattle, unleſs not only the arrearages of rent were tendered, 
but alſo © all that was due upon the judgment in the avowry.” 
Thus the law ſtood, till the act 11 Geo. 2. c. 19. was made, 
the laſt ſection of which, was to remedy the miſchiefs of vexa- 
tious proceedings in replevin. In this ſection alſo the caſe is 


(a) Yea v. Letheridge, 4 Term Rep. B. R. 433. (3) Cap. 2. 
I ſup- 
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ſuppoſed, that the bond, which 1s the additional ſecurity, might 


be forfeited. If ſo, the penalty is a debt, and judgment muſt 
be entered up to the extent of it; but in the ſame ſection there 
is an equitable juriſdiction given to the court, to qualify the 


penalty by giving ſuch relief to the parties upon the bord, as 
may be agreable to juſtice and reaſon, by rule of court, which 


ſhall have the nature and effect of a defeaſance to the bond. 


This made a material alteration in the law, with reſpect to the 
relief which the landlord has, where the repleving is vexatious : 


as the judgment is for the whole penalty, it muſt cover, accord- 


ing to the equitable juriſdiction of the court, all that has been 


loſt by the proceeding ; there would be no equity, it would not 


be © agreable to juſtice and reaſon,” unleſs the whole were 


covered. If therefore an action were brought on the ſecu- 


rity given by the ſtatute, the party would be intitled to the 
whole. The only queſtion then is, how far he ſhall be intitled 
where he does not proceed upon the ſtatute» In Prouiſe v. Pat- 
tiſon, (a) it was decided, after great doubt, that an action on 
the caſe would lie. What then is the meaſure of damages, in 


an action on the caſe againſt an officer, for neglecting the duties 


of his office? What has the Plaintiff loſt by the neglect? This 


is a culpable neglect, not merely a {imple non- feaſance, and muſt 
have been accompanied with a bad intention. The rule then 


muſt depend upon what damages the party has ſuſtained. The 


great doubt we have had, has been, whether we could go be- 


yond the penalty of the bond. But this is the ſame fort of queſ- 
tion as whether an action on the caſe would lie: and there is 


no rule which ſays, that in action on the cafe for an injury ac- 


companied with a bad intent, leſs ſhall be recovered than the 
whole damage ſuſtained. The verdict therefore muſt be en- 


tered, for the whole ſum found by the jury. 


(2) Bull. N. P. Go. 
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ARGUED and DETERMINED 


IN HI 
Court of COMM ON PLEAS, 


IN 


Trinity Term, 


In the Thirty-ſecond Year of the Reign of GORE III. 


BROWN v. LEE SON. 


HIS was an action of ſumßſit on a wager. The decla- 
| ration ſtated, © That a certain diſcourſe was had and 
e moved between the Defendant and the Plaintiff, oz the number 


„, ways of mcking ſeven on the dice, allowing ſeven to be the main, 


a eleven to be a nick to ſeven, That the Defendant aſlerted, 
that there were 19 more ways than ſix of nicking ſeven on the dice, 
« allowing ſeven to be th: main, and eleven to be a nick, which 
„ aſſertion of the Defendant's the Plaintiff denied, and there- 
upon both the Plaintiff and the Defendant agreed to refer and 
* ſubmit the determination of the ſaid queſtion in diſpute, to 
one Malter Payne: That thereupon, in confideration that the 
* PlaintiiF at the ſpecial inſtance of the Defendant had under- 
* taken to pay him the ſum of 105 l. in caſe the ſaid Walter Payne 
© ſhould determine that there were 0 more ways than ſix of nick- 
* ing ſeven, on the dice, allowwinr ſeven to be the main, and eleven 
A nick to ſeven, he the ſaid Defendant undertook to pay the Plain- 
tiff the ſum of 105 J. in caſe the ſaid Walter Payne ſhould de- 


© termine 


Tueſday, 
June 19th. 


No action 
will lie on a 
wager re- 
ſpecting the 
mode of play- 
ing an illegal 
game: and 
if ſuch a 
cauſe be ſet 
down for 
trial, the 
judge at N 
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the paper. 
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© termine that there were more * than fix of nicking Joom as 
* aforc/aid. 
„That the ſaid Walter Payne, did Aha that there were 


* more ways than fix of nicking ſeven, &c. by means whereof the 


'« Defendant became liable to pay the Plaintiff the ſaid ſum of 
105 I. of all which premiſes Defendant had notice,” Qc. 


The ſecond count was ſimilar to the firſt, omitting the refer- 


ence to Payne. The third was for money had and received; 


Plea the general iſſue. When the cauſe came on for trial, Lord 


Loughborough, directed it to be ſtruck out of the paper, as being 


of a nature highly improper to be made the foundation of an 
action; with a proviſo, that it ſhould be reſtored, in caſe the 
Court ſhould, upon argument, be of a different opinion. Accord- 


ingly, a rule was obtained to ſhew cauſe, why it ſhould not 
be reſtored to the paper. 


Againſt which Le Blanc, Serjt. ſhewed cauſe. He argued, 


that independent of the general queſtion, which might be made 


as to the legality of a wager, in the ſubject of which neither 
party had an intereſt, (a) the circumſtances of this particular 


tranſaction were ſuch, as made it a very unfit matter for diſcuſſion 
in a court of juſtice. The game of hazard being played with 
dice, is prohibited by a number of ſtatutes, and any wager 


which leads to an open inquiry into the mode of playing that 


illegal game, by which the by-ſtanders may acquire a know- 
ledge of it, is contrary to good morals and the policy of the law, 
and therefore not a ground on which an action ought to be 
maintained. Thoſe ſtatutes are, 33 Hen. 8.c. 9. /. 11. 12 Geo, 
2. c. 28. / 2. 13 Geo. 2. c. 19./. 9. 18 Geo. 2. c. 34. 1 & 2, 


In Atherfold v. Beard, (%) which was on a wager whether the 


Canterbury collection of the duties on hops in one year, would 


amount to more than the collection in the preceding year, 


though the Defendant admitted that he had loſt, yet the Court 


ſet aſide the verdict, becauſe the wager was contrary to ſound 
policy, inaſmuch as it led to a diſcuſſion which tended to ex- 


-poſe to the world the amount of the revenue. The preſent caſe 
is much ſtronger, as it leads to an inquiry contri bonos mores. 


The mode alſo of proceeding adopted at the trial, that of ſtrik- 


ing the cauſe out of the paper, was the proper one, becauſe if 


(a) But the ſimple circumſtance of neither | doctrine laid down in Good v. Elliot, 3 Term 
party having an intereſt in the ſubject matter | Rep. B. R. 693. 
of a wager, does not ſeem alone ſuſacient () 2 Term Rep. B. R. 610, 
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it had been tried, ſuch an inquiry muſt neceſſarily have 
taken place. | 

Thus in Fores dſignce of Knight v. Parry, (a) Lord Mansfield 
nonſuited the Plaintiff, the moment the caſe was opened. And a 


good diſtinction is made, in Brewſter v. Kidgit, 5 Med. 368, 


and Comb, 424. 466, between feigned iſſues to try a real right, 
and thoſe which are merely a cover for another tranſaction, 
which Lord Holt declared he would not try. Beſides, this 
wager was void on another ground: it was laid on a thing which 
admitted of no doubt, being capable of demonſtration ; for it 1s 
a matter of certainty, how many times any two numbers can be 
thrown with a pair of dice. 

Lawrence, Serjt..contrda, This wager cannot be brought within 
the deſcription of thoſe, which are contra bonos mores, there being 
no immorality in ſimply diſcuſſing the manner in which a game 
could be played. It was a mere matter of curioſity. So in Pope 
v. St, Leger, Salk. 344, a wager on the rules of the game of 


backgammon, was holden not to be illegal. As to the caſes of 


Brewſter v. Kidgil, and Atherfuld v. Beard, they chietly proceeded 


on the ground, that it was a contempt of the court to try one 
queſtion, merely as a feint to introduce the deciſion of another. 


But there 1s ſurely nothing which militares againſt good morals 
or ſound policy, in diſcuſſing, how many times 7 and 11-can be 
thrown on two dice, which is the ſimple queſtion, abſtracted 
from the cant terms Nick and Main. With reſpect to the itriking 
the cauſe aut of the paper, that mode ſeems to have been impro- 
per, becauſe it prevents the Plaintiff from carrying the queſtion, 
which was on the record, to a court of appeal. 

Le Blanc replied, to the objection that the Plaintiff was pre- 
vented from going on to a ſuperior court, that he had it in his 
power to bring a freſh action in that court; and to the argu- 
ment drawn from Pope v. St. Leger, that in that caſe the bet 
was concerning a legal game, backgammon being - excepted out of 
the ſtatutes which prohibited other games at dice (5), 

GovuLD, J. I think my Lord Chief Juſtice did perfectly right, 
in refuſing to try this cauſe. The game of hazard ſtands con- 

(a) Cited in Alen v. Hearn, 1 Term Rep. | pears inder from the various reports of that 
J. R. 58. | caſe. wiz. Salt. 344, 4 Md. 409, 5 Mad. 4, 

() See.13 Geo. 2. c. 19. 9. But that | 1 Lat. 484, that the wager was ho!.len not 
diftiation was not, nor could have been | to be within the ar. 16 Car. 2. c. 7, againſt 
the ground of the deciſion in Pope v. St. gaming, and therefore legal, becauſe it was 


Leger, no exception having been made, at | laid, z on the chance, but on the wa of 
che time when that caſe was decided, in | the game, or as it is called, „the right of 


*arour of the game of Backgammm. It ap- © the play” which was a collateral matter. 
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demned by the law of England; there are many ſtatutes which 
make it illegal, and nothing can be more injurious to the morals 
of the nation, than a public diſcuſſion of this nature, before an 
audience whole curioſity is whetted to attend the trial of ſuch 
queſtions, The refuſing therefore to try it, was both laudable 
and legal. In Da Cofta v. Jones, (a) which was on a wager 
concerning the ſex of Madame D' Eon, I believe Lord Mansfield re- 
fuſed to try it a ſecond time: and I very well remember that the 
only ground, on which Mr. Juſtice Buruet was thought to have 
done wrong in the caſe before him, (6) where he threw the 
record out of court, and refuſed to hear the trial, on account of 
its indecency, was, that it involved a civil injury to the Plain- 
tiff, it being ſtated in the declaration that ſhe had loft her mar- 
riage by reaſon of the ſlander. 

HEATH, J. All games at dice except backgammon (c) are 
prohibited by law, and I think it would be vilifying and de- 
grading courts of juſtice, if they were to hear by means of a 
wager, a diſcuſſion on prohibited games. 

Lord Lou on Oo. This was a mere idle wager, and 
I have no heſitation in ſaying, that I think a court and jury 


ought not to be called upon to decide ſuch wagers. But that 


point is not now inſiſted upon, nor is it neceſſary ; for the other 


ground 1s extremely clear, I therefore adhere to the opinion 


which I held at the trial. | 
Rule diſcharged. 


(a) Cowp. 729. () And. games played with the back- 
(5) See an account of that caſe in Da Cofia Lammon tables, 13 Geo. 2. c. 19. / g. 


v. Joxes. ö 


— 


GooDRicur on the Several Demiſes of BURTON 
| v. Ricpy, and Others. 


N this ejectment which was on two demiſes, one of lands, 

Sc. in the pariſhes of Lawford and Ardleigh, the other 
of lands, c. in the pariſh of Lawford, in the county of Ex, 
tried before Mr. Baron Holbam, at Chelmsford, at the ſpring 
aſſizes 1791, the following ſpecial verdict was found. 


the body of B. A. became a bankrupt, and by an act of parliament paſſed to veſt his eſtates in truſtees for 
the payment of his debts, Cc. the lands in queſtion were given, after payment, Sc. to B. for liſe, with 
ſuch remainders over (in general terms of reference) as were limited by the ſettlement : under theſe citcumſtances, 
B. had a veſted eſtate tail, of which ſhe might ſuffer a recovery. A common recovery is good, though the 
ſheriff return to the writ of ſeiſin, that he delivered feifin, on a day prior to the date of the conveyance to 
make the tenant to the procipe, where the proceedings are all in the fame term; by at. 14 (eo. 2. c. 20. 
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That John Launder and Francis Plumtree, being ſeiſed in 


their demeſne as of fee, of and in the lands, tenements and 


hereditaments, in the declaration mentioned, by a certain inden- 


ture, bearing date the 19th day of December 1738, made and 


executed between the ſaid Fobn Launder and Francis Plumtree 
of the ſirſt part, and the Right Honourable Themas Lord Onſlow, 


Ceorge Dramfton, William Gudott and ſobn Barton of the ſecond 


part, the ſaid Joh Launder and Francis Plumtree, for and in 
conſideration of the ſum of 5 5. to them paid by the ſaid Thomas 
Lord Onflow, George Bramfion, William Gutdott and John Barton, 
did bargain and fell ty the {aid Zhomas Lord Onſlow, Ceorge Bram- 


flon, William Cuidott and u Barton,. their executors, admint- 


{trators and ailigns, the premiſes, with the appurtenances in the 
declaration ſpeciſicd, to have and to hold the fame, with the 
appurtenances, to the ſaid Tamas Lord Onf/low, George Bramſton, 
IUilliam GCuidott and Febn Parton, their executors, adminiſtrators 
and aſligns for one year from thence next enſuing, by virtue 
whereof, and by force of the ſtatute for transferring uſos into 
poſſeſlion, the ſaid Thomas lord Onflow, George Bramſton, William 
Guidott and Jobn Farton, were polleſſed of the ſaid premiſes, 
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as the law requires, and being ſo poſſeſſed thereof, by a certain 


other indenture quadripartite of releaſe, dated the 19th day of 
December 1738, and made between Sir John Williams, knight, 


dame 4Tary his wife, and Richard Williams, eſquire, of the firſt 


part, the ſaid John Launder and the ſaid Francis Plumtree 


of the ſecond part, and Henry Burton, Mary his wife, and 


Sarah Bi/hop of the third part, the ſaid Thomes Lord On/low, 
George Bram/lon, William Guidett and John Barton of the 


fourth part, after reciting amongſt other things, that a mar- 


riage was intended to be had and folemnized between the 


ſaid Richard Williams and Sarah Biſhop, the ſaid John Lann- 


der and Francis Plumtree, for the conſideration in the {aid 


indenture mentioned, did grant, bargain, fell, remiſe, re- 


leaſe and confirm unto the ſaid Thomas Lord Oft, George 
Bramſton, William Guidott and John Barton in their actual poſ- 
ſeſſion then being by virtue of the ſaid bargain and ſale, amongſt 
other things, all the ſeveral tenements with the appurtenances 
in the declaration mentioned, to hold the ſame to the ſaid 
Thomas Lord Onſlow, George Bramſton, William Guidott and oli 
Barton, their heirs and aſſigns for ever, to and for the follow- 
ing uſcs, intents and purpoſes, that is to ſay, as to all the ſe- 
veral tenements, with the appurtenances in the firlt demiſe of 


the ſaid declaration mentioned; to the uſe of the ſaid Mary. 


3 Burton 
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Burton during her natural life, and from and after her deceaſe, 


or the ſooner determination of that eſtate, to the uſe of the ſaid 
arab Biſhop and her heirs, till the ſaid intended marriage 


| ſhould: take effect, and from and after the folemnization of 


the ſaid intended marriage, and the determination of the 
eſtate of the ſaid Mary Burton, to the uſe of the ſaid Richard 
WWillams during his natural life, without impeachment of waſte, 
with remainder to the uſe of the faid Thomas Lord Oiſloze, George 
Bramſton, William Guidott and John Barton during the life of the 
ſaid Richard Wilkams, to preſerve the contingent remainders 
therein after limited from being defeated or deſtroyed, with re- 
.mainder to the uſe of the ſaid Sarah Biſbop during her natural 
life, without impeachment of waſte, in full ſatisfaction of her 
dower, with remainder to the uſe of the ſaid Thomas Lord On- 


flow, George Bramſton, William Guidott and John Barton for a 


terin of 500 years, without impeachment of waſte, upon cer- 
tain truſts therein ſpecified, which ſaid term is long ſince ex- 
tinguiſhed, with remainder to the uſe of the firſt and other 
{ons of the ſaid Richard Milliams on the body of the faid Sarah 
Biſhop lawfully to be begotten, ſucceſſively in tail male, with 
remainder to the uſe of all and every the daughters of rhe ſaid 
Richard Williams on the body of the ſaid Sarah Bi ſhop lawfully 
to be begotten, and to the heirs .of the body and bodies of 
ſuch ſeveral and reſpective daughters lawfully to be begotten, 
to take as tenants in common, and for want of ſuch iſſue, 70 
the uſe of the heirs of the body of the ſaid Sarah Biſhop, and for 
want of ſuch iſſue, to the uſe of the ſaid Mary Burton, her 
heirs and aſſigns for ever. And as to the ſeveral tenements 
with the appurtenances in the ſecond demife of the ſaid 
declaration mentioned, to the uſe of the ſaid Sarah Biſhop 
and her heirs until the ſaid intended marriage ſhould take 
effect, and from and after the ſolemnization of the ſaid 
marriage, to the uſe of the ſaid Richard Williams during his 
natural life without impeachment of waſte, and from and after 
the determination of that eſtate, to the uſe of the ſaid Thomas 
Lord Onflow, George Bramſton, William Guidott and John Barton, 
during the life of the ſaid Richard Williams to ſupport the con- 
tingent remainders therein after limited, from being defeated or 
deſtroyed, and from and after the determination of that eſtate, 
to the uſe of the ſaid Sarah Biſhop, during her natural life, with- 
out impeachment of waſte, with remainder after the deceaſe of 
the ſaid Richard Williams and Sarah Biſhop, to the uſe of the firſt 
and other ſons of the ſaid Richard Williums, on the body of the 

ſaid 
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{aid Sarah Biſhop lawfully to be begotten, ſucceſſively in tail male, 
with remainder to the uſe of all and every the daughters of the 
{aid Richard Williams on the body of the ſaid Sarah Biſhop to be 
begotten, and the heirs of their ſeveral and reſpective bodies, 
as tenants in common, and for want of ſuch iſſue, To the uſe of 
the heirs of the body of the ſaid Sarah Biſhop, and for want of ſuch 
iſſue, to the uſe of the ſaid Mary Burton, her heirs and aſſigns 
for ever. And the jurors aforeſaid, upon their oath aforeſaid, 
further ſay, that Henry Burton and Mary his wife, in right of 
the ſaid Mary, by virtue of the ſaid two laſt indentures, entered 
into the tenements, with the appurtenances in the firſt demiſe 
of the ſaid declaration mentioned, and became and were ſeiſed 
thereof in their demeſne as of freehold, to wit, for and during 
the term of the natural life of the ſaid Mary, the remainders 
thereof in form aforeſaid belonging; and that a marriage was 
afterwards had and ſolemnized, by and between the ſaid Richard 
Iilliams and Sarah Biſhop, and thereupon the ſaid Richard 
Milliams entered into the tenements, with the appurtenances in 
the ſecond demiſe of the 1a:d declaration mentioned, and became 
and was ſeiſed thereof as the law requires in his demeſne as of 
freehold, to wit, for and during the term of his natural life, 
the remainders thereof in form aforeſaid belonging. And the 
jurors aforeſaid, upon their oath further ſay, that the ſaid 
Henry Burton and Mary his wite, and Richard Williams being 
ſo reſpectively ſeiſed thereof, the ſaid Henry Burton and Mary 
his wife, by a certain indenture, dated the 24th of May 1739, 
and made and executed between the ſaid Henry Burton and Mary 
his wife, of the one part, and John Launder, the younger, gen- 
tleman, of the other part, for divers good cauſes and valuable 
conſiderations, did covenant, promiſe and grant, to and with 
the ſaid John Launder the younger, that they would before the 
end of the then FEafler Term, or the then next Trinity Term, 
or ſome other ſubſequent term, acknowledge and levy to the 
ſaid John Launder the younger, and his heirs, one or more fine 
or fines ſur conuſance de droit tantum, of all their reverſions of the 
ſeveral tenements, with the appurtenances in the ſaid indenture 
and declaration mentioned, which ſaid fine or fines ſhould be 
and enure to the uſe of the ſaid Mary Burton, during her natural 
life, with the remainder to the uſe of the heirs of the body of 
the ſaid Mary Burton, by the faid Henry Burton, or by any future 
huſband lawfully begotten, and of the heirs of the body and 
bodies of ſuch iſſue lawfully iſſuing, and for default of ſuch 
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iſſue, then to the uſe and behoof of the ſaid Henry Burton, his 


heirs and aſſigns for ever. And the jurors aforeſaid, on their 
oath aforeſaid, further ſay, that in purſuance of the ſaid inden- 
ture laſt mentioned, in the ſaid Eaſter Term, in the faid laſt 
mentioned indenture ſpecified, a fine with proclamations ac- 
cording to the form of the. ſtatute in that caſe made and pro- 
vided, was had and levied in the court of his late majeſty, of 
the bench at Weflminſter, before John Willes, Alexander Denton, 
John Forteſcue Aland, and William Forteſcue, the juſtices of our 
Jord the king, of his common bench at Weftminfler, between 
the ſaid John Launder, the younger, plaintiff, and the ſaid Henry 
Burton and Mary his wife defendants, amongſt other things, of the 
ſaid reverſion of and in the ſeveral tenements and premiſes, with 
the appurtenances, comprized in the laſt mentioned indenture, 
and ſpecified in the within written declaration, wherenpon the 
ſaid Henry and Mary were ſummoned to anſwer the ſaid John 
Launder the younger, in a plea of covenant in the ſaid court, 
that is to ſay, that the ſaid Henry and Mary did acknowledge the 
ſame premiſes with the appurtenances, to be the right of him 
the ſaid John, and they did grant for them and the heirs of the 
ſaid Mary, that all the eſtate and intereſt which the ſaid Mary 
then had in the aforeſaid premiſes, with the appurtenances, 
ſhould after the deceaſe of the ſaid Richard Williams and Sarah 
his wife, and the longer liver of them and their ſons without 
iſſue male of their bodies, and their daughters without iſſue of 
their bodies, wholly remain to the aforeſaid Fobn Launder and 
his heirs, to be held of the chief lords of the fee thereof, by 
the ſervices which to the aforeſaid premiſes with the appurte- 
nances belong, for ever: And the aforeſaid Henry and Mary, 
and the heirs of the ſaid Mary would warrant to the aforeſaid 
Fohn Launder and his heirs, the ſaid tenements and premiſes 
with the appurtenances therein mentioned, againſt them the ſaid 


Henry and Mary, and the heirs of the faid Mary for ever, and 


for that, Fc. And the jurors aforeſaid, on their oath aforeſaid 
further ſay, that the ſaid fine was afterwards duly proclaimed 
in the ſaid term, and in the three terms then next following, 
according to the form of the {ſtatute in that behalf made: and 
that by virtue of the ſaid indenture and fine, the faid Mary 
Burton became and was ſeiſed of ſuch eſtate, of and in the ſaid 
reverſion, as could or might lawfully paſs to her, under and by 
virtue of the ſame indenture and fine, the further remainder 
thereof belonging to the ſaid Henry Burton and his heirs, And the 
Tn jurors 
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jurors aforeſaid, on their oath aforeſaid, further ſay, that the ſaid 
Richard Williams atterwards became a bankrupt, and a commiſ- 
lion was in due form of law iſſued againſt him, and ohn N vod, 
Edward Mountney and Francis Salmon, were duly choſen aflignees 
of his eſtate and effects, according to the form of the ſtatute in 
ſuch caſe made and provided, and all the real and perſonal 
eſtate of the ſaid Richard Williams, was in due form of law 
aligned to them; and the jurors aforeſaid, on their oath afore- 
{aid further ſay, that before and at the time of the ſaid bank- 
ruptcy and allignment, and of paſling the act of parliament 
" hereafter mentioned, ſaid Richard Williams was ſeiſed in his 
demeſne as of fee, of and in the reverſion and inheritance of 
certain lands, tenements and hereditaments in the counties of 
Eſex and Suffolt, expectant on the determination of certain par- 
ticular eſtates, which were by the ſaid indenture quadripartice 
of the 2oth day of December 1738, limited to the ute of the ſaid 
Richard Williams for his life, without impeachment of waſte, with 
remainder to truſtees therein named, and their hers, during the 
life of the ſaid Richurd Williams, in truſt, to preſerve certain 
contingent remainders by the {aid indenture limited from being 
defeated and deſtroyed, and after the deceaſe of the ſaid Richard 
Williams, to the uſe of the ſaid Sarah Williams for her life, in 
part of her jointure, and after the deceaſe of the ſaid Sarah 
Milliams, to the uſe of the {aid Thomas Lord Onflow George Bram- 
Ron, William Guidott and Fohn Barton, their executors, admini- 
ſtrators and aſigns, for the term of fix hundred years, and ſub- 
ject to the ſaid term, to the ule of the firſt and every other ſon 
of the ſaid Richard Williams, on the body of the ſaid Sarah Wil- 
hams to be begotten, ſucceſſively in tail male, and that the ſaid 
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lands and tenements laſt mentioned, were the paternal eſtate of 


the ſaid Richard Williams: And that afterwards, by a certain act 
of parliament made and paſled in the twenty-firſt year of the 
reign of his late majeſty king George the Second, intitled, © An 
„act for veſting the eſtates of Richard Milloms a bankrupt, 
* which were ſettled on his marriage with Sarah Iilliams his 
< preſent wife, in the aſſignees under the commiſſion of bankrupt 
* awarded againſt him, to be ſold for the payment of his debts, 
*and for making a proviſion for the ſaid Sarah Williams and 
< her iſſue, in ſuch manner as therein is mentioned.“ Reciting 
among other things, the ſaid indenture quadripartite, bearing 
* date the 2oth day of December 1738, and that the ſaid Richard 
* Williams had engaged in trade, and had met with great loſſes, 
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and contracted debts to the amount of 15, ooo l. allo reciting 
„the ſaid commiſhon of bankrupt, and the ſaid aſſignment of 
e the real eſtate of the ſaid Richard Williams, to the ſaid John 
e Wood, Edward Mountney and Francis Salmon, and that it had 
« been propoſed by and between the ſaid Richard Williams and 
« Sarah Williams on the one part, and the aſſignees under the 
« ſaid commiſſion of bankrupt on the other part, that the fee- 
« ſimple and inheritance in poſſeſſion of the paternal eſtate of the 
« ſaid Richard Williams, ſhould be abſolutely veſted in the ſaid 
e aſlignees, in order that the ſame, or a competent part thereof 
„might be ſold, for raiſing money to diſcharge the ſaid debts 
« and incumbrances of the ſaid Richard Williams, and that the 
<« ſurplus of the money ariſing by any ſuch ſale, after diſcharg- 


ing of the ſaid debts and incumbrances, ſhould be laid out in 


the purchaſe of lands or hereditaments in fee-f1mple, and that 
*« ſuch lands and hereditaments ſo to be purchaſed, together with 
« ſuch part of the ſaid ſettled gates as ſbould not be fold, ſhould 
« be ſettled and limited to the uſes and for the purpoſes in the ſaid act 
„mentioned, and that a proviſion ſhould be made out of the 
other eſtates comprized in the ſaid indenture quadripartite, 
« being the ſaid premiſes in the ſaid declaration mentioned, for 


„the maintenance, benefit, and ſupport of the ſaid Sarah Wil- 


iam, and of any child or children that ſhe might happen to 
have by the ſaid Richard Williams, in ſuch manner as is therein 
mentioned, and that ſubject to ſuch alterations, for the benefit 
& of Sarah Williams, and the iſſue of the ſaid marriage, in caſe 
„ there ſhould be any, the ſame eftate ſhould remain and be confirm- 


ed to the uſes, and for the purpoſes in the ſame ſettlement thereof 


4% limited and declared, it was enacted, that all and every the 
„ meſſuages, farms, lands, tenements, and hereditaments, being 
the paternal eſtate of the ſaid Richard Williams, which were 
„ ſo ſettled as aforeſaid, ſhould from and after the firſt day of 
„ Func 1748, be ſettled upon and veſted in, and the ſame were 


thereby ſettled upon and veſted in the ſaid John Wood, Edward 


« Mountney and Francis Salmon, their heirs and aſſigns, to the 
„ uſe of them their heirs and aſligns for ever, freed and diſ- 
« charged, and abſolutely acquitted, exempted, exonerated and in- 
% demnified, of from and againſt all and every the uſes, eſtates, 
« truits, powers, proviſoes and limitations, in and by the ſaid 
therein recited ſettlements limited, created, provided and de- 


„ clared, for the benefit of the creditors, and payment of the 


« debts of the faid Richard Milliams, and other purpoſes as there- 
0 cc in 
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« jn mentioned; And it was further enaQted, that the {id 
« manor, meſſuages, lands, tenements and hereditaments, Which 
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« ſeveral uſes, and for the ſeveral purpoſes therein mentioned, 
« and not being the paternal eſtate of the ſaid Richard „iim, 
with their and every of their appurtenances, ſhould from and 


« after the iſt day of June 1748, be ſettled upon and veited 
« in William Chapman of Batterſea, in the county of Sumner, and 


14 


« qripartite, were granted, conveyed, ſettled, and 2itured, to the 


« Robert FWoogford of Lincoln's Inn, in the county of Me 


el jo a0 
« e{quires, their executors, adminiſtrators and afiigns, for and 
„during, and unto the full end and term of one hundred vears, 
ce if the ſaid Richard Williams and Sarab Williams, or the 
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« yivor of them {houid ſo long live, the ſaid term to take effect 


in poſſeſſion, as to ſuch parts or parcels of the manor and 
premiſes, as in and by the ſaid indenture, quadripartite, were 
« limited in poſleſſion to the {aid Richerd Williams for lite, and 


« to take effect in poſſeſſion after the death or other determina- 
„tion of the eſtate for liſe, of the ſaid ary Burton, in ſuch 


parts or parcels of the ſaid manor and premiſes, as by the 


« ſaid indenture quadripartite were limited to her for lie, 
upon the truſts, and to and for the ends, intents and purpoſes 
ei therein declared, of and concerning the fame, and which ſaid 
« term was determinable as in the ſaid act is mentioned: and 
* ſubject to the ſaid term of one hundred years, it was thereby 
* enacted and declared, that the ſaid manor and other the pre- 
* milles laſt mentioned, which in and by the ſaid therein and 
herein recited indenture quadripartite, were limited to the 
« ſaid Richard Williams for his life, and to take effect in poſſeſ- 
ſion, and in reverſion after the death of the ſaid Muy Burton 
* reſpe&ively, and alſo all the eſtate and inheritance then veſted 
in the {aid aſſignees, by virtue of and under the ſaid com- 
* miſſion of bankruptcy iſſued againſt the faid Richard Pilliams 
* as aforeſaid, of and in the ſame premilles, ſhould ſubject 
* to the ſaid term of one hundred years, from and after the ſaid 
* firſt day of Func 1748, be veſted in NTT m Round, of Copthbat- 
* Court, London, and Gilbert Toarell, of Lincsln's-{nn, in the 
county of Midaleſex, gentleman, and their heirs, during the 
life of the ſaid Richard Williams, upon truſt to pay, apply, and 
* diſpoſe of the rents, iſſues and proſits of the ſame premiſſes, 
upon the ſame truſts, and to and for the fame ules, intents, 


* and purpoſes, as were thereinafter enacted and declared of and 
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ee concerning the rents and profits of the ſaid manor and pre- 
« miſles, during the ſaid term of one hundred years therein- 
before mentioned: and that from and after the determination 
of the ſaid eſtate, and ſubject to the ſaid term, the freehold 
« and inheritance of all the ſaid manor and premiſes during the 
„life of the ſaid Richard Williams, ſhould be and remain to and 
© in the truſtees to preſerve contingent remainders named in 


the ſaid indenture quadripartite and their heirs, during the 
life of the ſaid Richard Williams, and after the deceaſe of the 


« ſaid Richard Williams, the fame ſhould be and remain to and 
in the ſaid Sarah Williame, for the term of her natural life, with- 
out impeachment of waſte, with ſuch ſeveral remainders over, as are 
« lamited of the faid laſt mentioned premiſes, in the ſuid indenture 
* quadripariite, to take ect after her deceaſe, in ſuch order, courſe, 


and manner as the ſame were thereby limited and appointed of and 
concerning the ſame premiſes ; provided nevertheleſs, that nothing 


in that act contained, {ſhould prejudice, impeach or defeat, 


< any eſtate, uſe, truſt, or intereſt, limited, created or declared, 
in or by the ſaid recited ſettlement of the 2oth day of Decem- 
her 1738, unto or for the benefit of the ſaid Mary Burton, her 


„ heirs and aſſigns, and ſaving to the king's moſt excellent ma- 


* jeſty, his heirs and ſucceſſors, and to all and every perſon and 


<« perſons, bodies politic and corporate, his, her and their heirs, 
*< ſucceſlors, executors, and adminiſtrators, (other than and ex- 
« cept the ſaid Richard Williams, and Sarah Williams his wife, 
« and the firſt and other ſon and ſons between them two begot- 


„ten, or to be begotten, and the heirs male of the reſpective 
bodies of ſuch ſons, and the heirs male of the body of the 


'« fad Richard Milliams, and all and every the daughter and 
daughters of the {aid Richard Williams, on the body of the 
« ſaid Sarah begotten, or to be begotten, and the heirs of the 


body and bodies of ſuch daughter and daughters, and the 
„ heirs of the body of the ſaid Sarah Williams, and alſo the 


© truſtees named in the ſaid recited ſettlement of the 2oth day 
of December 1738, to preſerve the contingent remainders, and 
to execute the truſts of the therein mentioned ſeveral terms of 
fix hundred years and five hundred years, their reſpective heirs, 
« executors, adminiſtrators and aſſigns, and all and every other 


« perſon and perſons, claiming any ule, truſt, eſtate or intereſt, by 


virtue of and under the ſaid recited ſettlement of the 2oth day 
of December 1738, and not mentioned to be ſaved by that 
act, ) all ſuch eſtate, right, title, intereſt, claim and demands, 
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& of, in, to, and out of the ſame premiſes, veſted by the ſaid 


act, or any part thereof, as they, every or any of them had, 
*<« before the paſſing of the ſaid act, or would or might have had, 
< or enjoyed, in caſe the ſaid act had not been made.” and the 
jurors aforeſaid, on their oath aforeſaid, further ſay, that after 
the making of the ſaid indenture of the 24th day of May 1739, 
and after the levying the fine therein mentioned, and after the 
making the ſaid act of parliament, the {aid Henny Burton, made 


his laſt will and teſtament in writing, dated the 17th day of 
Auguſt 1752, with a codicil thereunto annexed, dated the 18th 
day of October 1754, and which will and codici] were duly ex- 


ecuted, and atteſted to paſs lands, whereby the ſaid ferry Bur- 


ton amongſt other things, deviſed all his meſſuages, lands, tene- 
ments, hereditaments, and real eſtates whatſoever, and where- 
ſoever, after the deceaſe of Mary Burton his wife, unto his 
brother Doctor Michael Burton and his heirs: and the jurors 
aforeſaid, on their oath aforeſaid, further ſay, that the faid 
Henry Burton died in the year 1754, after making the ſaid will 
and codicil, without iſſue, and without altering or revoking his 


ſaid will and codicil, and without having diſpoſed of ſuch eſtate 


and intereſt, of and in the ſaid tenements, with the appurte- 
nances in the ſaid declaration mentioned, as had come to him 
under the ſaid indenture of the 24th day of May 1739, and the 
ſaid fine levied in purſuance of the ſaid indenture ; by virtue 
of which ſaid deviſe, Michael Burton the deviſee named in the 
ſaid will of the ſaid Henry Barton, became and was ſeiſed of 


ſuch eſtate, of and in the reverſion of the ſaid tenements with 


the appurtenances, in the ſaid declaration mentioned, as had 
belonged to the ſaid Henry Burton, and being ſo ſeiſed, after- 
wards, to wit, in the year of our Lord 1759, died; after whoſe 
death, all the eſtate and intereſt of the ſaid Michael Burton of 
and in the ſaid premiſſes, deſcended and came to Michael Burton 
Eſq; the leſſor of the faid Corneline, (the Plaintiff) his ſon and 
heir; and the ſaid Michael Burton the leſſor, thereupon became 
lerfed of ſuch eſtate, of and in the ſaid reverſion, as could or 
might lawfully paſs to him by virtue of the ſeveral premiſes 
aforeſaid. And the jurors aforeſaid, on their oath aforeſaid, 
further ſay, that the ſail Richard Williams died before the year 
of our Lord 1788, without having had iſſue by the ſaid Sarab 
Willams ; and that the ſaid Mary Burton alſo died on the 10th 
day of July, in the year of our Lord 1778, without having had 
illue by the ſaid Henry Burton, or any after-taken huſband. 

And 
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And the jurors aforeſaid, on their oath aforeſaid, further ſay, 
that the aforeſaid term of one hundred years, cealed and deter- 
mined immediately after the death of the ſaid Kichord Hil- 
lianis; and that the faid Sarah Milliams, after the ſeveral deaths 
of the ſaid Richard Williams, and Mary Burton, entered upon the 
ſeveral tenements, with the appurtenances in the {iid declzration 
mentioned, and became and was ſeiſed of ſuch eſtate therein, as 
could or might legally paſs to her, under and by virtue of the 
ſeveral premiſes aforeſaid, and afterwards by a certain indenture, 
bearing date and executed oz the 19th day of Noveriver, in the year - 
of cur {ord 1778, between the ſaid Sarah 11!11;s of the one 
part, and one Robert Woodford of the other part, the the ſaid 
Sarah Williams, for and in conſideration of the ſum of five ſhil- 
lings, to her in hand paid by the ſaid Robert Woindford, did bar- 
gain and {ell to the ſaid Robert Woodford, his executors, admini- 
ſtrators and afligns, the aforcſaid ſeveral premiſes in the ſaid in- 
denture quadripartite contained, not being the paternal eſtate 
of the ſaid Richard Williams, being the premiſes in the {aid de- 


claration mentioned, to have and to hold the ſame to the ſaid 


Robert Tioodford, his executors, adminiſtrators, and aligns, for 
one whole year from thence next enſuing; by virtue whereof, 
and by force of the ſtatute for transferring uſes into poſſeſſion, 
the ſaid Robert Noodford became 1ciled and was poſſeſſed of the 
ſaid laſt mentioned premiſſes, as the law requires; and being ſo 
poſſeſſed thereof, by an indenture tripartite of releaſe, dated and 
executed on the 20 day of November 1778, and made between 
the ſaid Sarab Williams of the firſt part, the ſaid Robert Woodford 
of the ſecond part, and William Mayhew of Colchefter, in the 
county of Eſſex, Eſq; of the third part; the faid Sarab Williams 
for barring and extinguithing all eſtates tail, and the remain- 
ders and reverſions thereupon expectant and depending, and 
for ſettling, eſtabliſhing, limiting, and diſpoſing of the inheri- 
tance of the ſeveral premiſes in the ſaid indenture mentioned, 
to the ſeveral uſes therein declared, concerning the ſame, and 
for the conſiderations therein mentioned, did grant, bargain, 
ſell, releaſe and confirm unto the ſaid Robert Noodford and his 
heirs, in his actual poſſeſſion then being, by virtue of the afore- 
ſaid bargain and fale thereof to him made by the ſaid Sarab 
WWilliams for one year, all the ſaid laſt mentioned tenements 
with the appurtenances, being the premiſes in the ſaid declara- 
tion mentioned, amongſt other things, to have and to hold the 


fame unto and to the uſe and behoof of the ſaid Robert Woodford, 
| | | and 
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and his hcirs, to the intent and purpoſe that the ſaid Robert 
I/2odford might become a good and perfect tenant to the free- 
hold of the ſaid premiſes, in order that one or more common 
recovery or recoveries, might be thereof had and ſuffered, in the 
then preſent M:chaeknas or ary term then next; or in any ſubſe- 
quent term; and it was thereby declared that the ſaid recovery 
or recoveries ſhould be and enure to the uſe of ſuch perſon or 
perſons, and of and for ſuch eſtate and eftates, intents, and pur- 
poſes, and in ſuch fort, manner and form as the faid Sarah Wilh- 
amt by any deed or deeds in writing, to be by her from time to 
time duly executed, and atteſted in the preſence of two wit- 
neſſes; or by her laſt will and teſtament in writing, or any 
writing purporting to be her laſt will, to be by her duly exe- 


cured; ſhould at any time or times after the making of the 


laid indenture, appoint, direct, limit, or declare, and for want 


of ſuch appointment, and as to ſuch part or parts thereof, 


whereof no ſuch appointment ſhould be made, to the uſe of the 
ſaid Sarah Williams her heirs and aſſigns for ever. And the 
jurors aforeſaid, on their oath aforeſaid, further ſay, that the 
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ſaid laſt mentioned indenture was duly inrolled in the Court of 


Chancery, on the 8th day of December 1778, being firſt duly 
ſtamped according to the ſtatute in ſuch caſe made and pro- 
vided, and that the ſaid Robert Moodſord by virtue thereof, be- 
came and was ſeiſed of and in the faid ſeveral lands and pre- 
miſes in the ſaid laſt mentioned indenture, ſpecified, as the law 
requires: and the jurors aforeſaid, on their oath aforeſaid, 
further ſay, that cor the purpoſes which are expreſſed in the ſaid 


indenture, one William Mayhew ſued and proſecuted a certain 


writ of entry /ur di/e//in en le paſt, out of his majeſty's Court of 


Chancery at Wigminfter, directed to the iheriff of the county of 


Eſſex, bearing date the 15th day of October, in the 18th year of 
his ſaid majeſty's reign, whereby his ſaid najeſty directed the 
{aid ſheriff, that he ſhould command Robert Hof Eſq; that 
juſtly and without delay, he ſhould render to the ſaid William 
Mayhew, among other things, the ſeveral meſſuages, lands, 
tenements, and premiſſes, in the ſaid declaration mentioned, 
which he claimed to be his right and inheritance, and into 
which the ſame Robert had not entry, but after the diſſeiſin 
which Hugh Hunt unjuſtly, and without judgment, had made 
to the aforeſaid William within thirty years then laſt paſt, as he 
ſaid, and whereof he complained that the aforeſaid Robert de- 
forced him, and unleſs he ſhould fo do, and if the ſaid William 
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ſhould give ſecurity to proſecute his ſuit, that then he ſhould 
ſummon by good ſummoners the ſaid Robert, that he ſhould be 
before the king's juſtices at Weſiminſter on the Morrow of All 
Souls, to ſhew why he would not do it: at which ſaid day 
before Sir William de Grey, Knt. and his brethren, then jul- 
tices of our lord the king, of the bench at Weſtminſter aforeſaid, 
came as well the ſaid William Mayhew as the ſaid Robert Ii vod. 
ford, in their proper perſons, whereupon the ſaid William May— 
hew then and there demanded againſt the ſaid Robert Woodford, 
all the ſeveral tenements and premiſes with the appurtenances 
in the faid writ of entry mentioned, as his right and inheri- 
tance, and into which the ſaid Robert had not entry, but after 
the diſſeiſin which Hugh Hunt thereof unjuſtly, and without 
judgment had made to the ſaid William within thirty years, Cs. 
and whereupon he the ſaid Milliam ſaid, that he was ſeiſed of 
the ſaid tenements and premiſes, with the appurtenances, in his 
demeſne as of fee, in time of peace, in the time of our lord the 
preſent king, by taking the profits thereof, to the value, Fc, 
and into which, Sc. and therefore he brought his ſuit, Sec. and 
the ſaid Robert in his own proper perſon came and defended his 
right, when Cc. and thereupon vouched to warranty the ſaid 
Sarah Williams, who was then and there preſent in court in her 
proper perſon, and freely warranted the ſaid tenements and pre- 


. miſes, with the appurtenances in manner aforeſaid, &c. and 


thereupon he ſaid that he was ſeiſed of the ſaid premiſes in his 


demeſne as of fee, and in right, in the time of peace, in the 


time of the lord the preſent king, by taking the profits thereof, 
to the value, c. into which, c. and thereof he brought his 
ſuit, &c. and the ſaid Sarah tenant by her own warranty, came 


and defended her right, when, fc. and thereupon further 


vouched to warranty Thomas Francs Martin, who was likewiſe 
preſent there in court in his proper perion, and freely warranted 


do her the ſaid ſeveral tenements and premiſes, with the appurte- 


nances, and thereupon the ſaid J/uUham demanded againſt the 
ſaid Thomas Frances, tenant by his own warranty, the ſeveral te- 
nements and premiſes with their appurtenances, in manner afore- 
ſaid, and thereupon he ſaid that he was ſeiſed of the ſame pre- 
miles in his demeſne, as of fee and right, in time of peace, in 
the time of the lord the preſent king, by taking the profits 
thereof to the value, Fc. into which, Wc. and thereof he brought 
his ſuit, Sc. And the ſaid 2/omas Francis tenant, by his own 
warranty, deſcended his right, when, c. and ſaid that the ſaid 

895 Hugh 
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Hugh did not diſſeiſe the ſaid William of the ſaid premiſes, as 
the ſaid William by his writ and declaration therein had ſuppoſed, 
and of that he put himſelf upon the country, &c. And the ſaid 
William thereupon craved leave to imparle, and he had it, &c. 
And afterwards the {aid William came again there into court in 
the ſame term, in his proper perſon, and the ſaid Thomas Francis 
although ſolemnly called, came not again, but departed in con- 
tempt of the court, and made default; therefore it was conſi- 
dered that the ſaid Milliam ſhould recover his ſeifin againſt the 
ſaid Robert, of the ſame tenements and premiſes with the ap- 
purtenances, and that the ſaid Robert ſhould have of the lands 
of the ſaid Sarah to the value, &c. and further that the ſaid 


Sarah ſhould have of the land of the ſaid Thomas Francis to the 


value, c. and that the ſaid Thomas Francis ſhould be in mercy, 
tc. and thereupon the {aid Ham prayed the king's writ to be 
directed to the ſheriff of the county of Hex, to cauſe full ſeiſin 
to be delivered to him of the ſame ſeveral tenements and pre- 
miſes with the appurtenances, in the declaration within men- 
tioned, and it was granted to him, &c, And thereupon a certain 
writ of our lord the king was iſſued out of the ſaid court of 
our faid lord the king of the bench at /Yeftminſter, bearing tefle 
the 6th day of November, in the nineteenth year of the reign 
of our lord the now king, directed to the ſheriff of Eſſex, 
whereby our ſaid lord the king commanded the ſaid ſheriff, that 
without delay he ſhould cauſe the ſaid William to have full ſeiſin 
of the faid ſeveral tenements with the appurtenances, and in 
what manner he ſhould have executed that precept, he ſhould 
make appear to our ſaid lord the king's juſtices at Ze//minſter, in 
fifteen days of St. Martin, and ſhould have then there that writ, 
and which ſaid writ was afterwards and before the return there- 
of, delivered to William Luſbington, Eſq; then and there being ſhe- 
riff of the ſaid county of Hex, to be executed by him in due form 
of law. And the jurors aforeſaid, on their oath aforeſaid, further 


ſay, that in the ſaid fifteen days of St, Martin, the ſaid William 


| Mayhew came into the ſaid court of our ſaid lord the king, of the 


bench at Weſftminfler aforeſaid, in his proper perſon, and the 
ſheriff of the ſaid county of E/ex, namely, the ſaid William 
Luſhington, eſquire, then returned, that he by virtue of the ſaid 


writ to him directed, on the 10% day of November in the ſame 


term did canſe full ſeiſin of the premiſes therein mentioned to be de— 
livered to the ſaid William Mayhew, as by the ſaid writ he was 
commanded ; and the jurors aforeſaid on their oath aforeſaid fur- 
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1792. ther ſay, that the ſeveral meſſuages, lands and premiſes in the 
— Maid recovery mentioned, are the ſame lands and premiſes as 
Gooprrcur are mentioned in the indenture bearing date the 2oth day of 
Ricar, November 1778, and of which the premiſes in the ſaid declara- 
tion are parcel, and that by virtue of the ſame laſt mentioned 
indenture and recovery, the ſaid Sarah Williams entered into the 

ſaid tenements with the appurtenances in the ſaid declaration 
mentioned, and became and was ſeiſed of ſuch eſtate and intereſt 
therein, as could lawfully paſs to her under and by virtue of the 

ſame indenture and recovery, and being ſo ſeiſed, the ſaid Sarah 
Williams by indenture of bargain and ſale, dated the 17th day of 

June 1779, between the ſaid Sarah Williams of the one part, and 

The Right Honorable Richard Rigby of Mijiley Hall in the county of 

i Fſjex, one of his Majeſty's Moſt Honorable Privy Council of the 
h other part, in conſideration of 10, 545 /. paid by the ſaid Richard 
Rizby, to the ſaid Sarah I/Uliams, the the ſaid Sarah Williams did 
appoint, direct, limit, grant, bargain, ſell, and confirm unto the 
{aid Richard Rigby, his heirs and aſſigns, all the tenements with 
the appurtenances in the ſaid declaration mentioned, to have 
and to hold the ſame unto the ſaid Richard Rigby, his heirs 
and afligns for ever, which ſaid indenture was duly inrolled in 
the court of Chancery, being firſt duly ſtamped according 
to the form of the ſtatute in ſuch caſe made and pro- 
vided. And the jurors aforeſaid, on their oath aforeſaid, fur- 
= —- ther ſay, that on the Morrow of the Holy Trinity, in the nine- 
1 | teenth year of the reign of our lord the now king, a fine /ur 
i 5 conuſans de droit come ceo, Fc. was duly levied in the Court of 
L. Common Pleas before the juſtices of the ſaid court, between the 
ſaid Richard Rigby, Plaintiff, and the ſaid Sarah Williams De- 

forceant, of the ſeveral lands and tenements in the ſaid declara- 

tion mentioned, whereby the ſaid Sarab Williams did acknow- 

| ledge all the ſaid premiſes in the ſaid declaration mentioned, to 
= be the right of him the ſaid Richard R gby, as thoſe which the 
== ſaid Richard had of the gift of the atoreſaid Sorah, and thoſe 
The did thereby remiſe and quit-claim from her and her heirs, 
to the aforeſaid Richard Rigby and his heirs for ever, and more- 
over that the ſaid Sarah had granted for her and her heirs, that 
they would warrant to the aforeſaid Richard and his heirs, the 
aforeſaid premiſes againſt her the ſaid Sarah and her heirs for 
ever: And the ſaid fine was afterwards duly proclaimed in the 
ſaid term, and in the three next following terms in the ſaid 


court, according to the form of the ſtatute in that caſe made 
.and 


-2 
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and provided, by virtue of which ſaid laſt mentioned indenture 1792. 
and fine, the ſaid Richard Rigby entered into the ſaid tenements Y 


of with the appurtenances in the ſaid declaration mentioned, and Goods 
ie became and was ſeiſed of ſuch eſtate and intereſt as thercin could . 
Xl lawfully paſs to him, under and by virtue of the tail inden- 

an ture and fine. And the jurors aforeſaid on their oath aforeſaid 

13 further ſay, that the ſaid Sarah Williams afterwards, to wit, on 

i the 22d day of September 1782, died without iſſue, and that 

bn after her death and within five years next after the death of 

- the ſaid Sarab Williams, and within one year next before the 

od commencement- of this ſuit, to wit, on the 19th day of Sc 

d tember 1787, the ſaid Micbacl Burton the leſſor of the {uid Cor- 

ot nelius, actually and in fact entered into and upon the tenements 

eq with the appurtenances in the ſaid declaration mentioned, 

4 claiming title thereto, and then and there claimed the fame as 

d his eſtate and freehold, for the purpoſe ef avoidling che fail 

10 fine ſo levied by the ſaid Sarah Milliams as laſt aforetaid, and 

h ejected the ſaid Richard Rigby therefrom, and became and was 

7e ſeiſed thereof, and being ſo ſeiſed thereof, afterwards, to wit, on 

hs the 16th day of September, in the ſaid declaration mentioned, de- 

in miſed the ſaid ſeveral tenements with the appurtenances to the ſaid 

8 Cornelius, to hold the ſame reſpectively to the {aid Cornelius and his 

ho aſſigns, in manner and form as the ſaid Cornelius hath in his ſaid 

= declaration within alleged, by virtue of which faid ſeveral demiſes 
e in the ſaid declaration within mentioned, the ſaid Cornelius after- 

ir wards, to wit, on the days reſpectively in that behalf in the 

01 {aid declaration mentioned, entered into the ſaid tenements with 

e the appurtenances and was poſſeſſed thereof, and the ſaid Cor- 

2 nelius being ſo poſſeſſed thereof, the ſaid Francis Hall, Ann 7 
a- Barnard, and Martha claiming title under the ſaid Richard 

* Rigby, afterwards, to wit, on the 18th day of September, in the 

0 ſaid declaration mentioned, with force and arms, entered into 

e the ſeveral premiſes, with the appurtenances ſo reſpectively de- 

ſe miſed to the ſaid Coruclius as aforeſald, for the ſeveral terms as 

S, aforeſaid, which were not then expired, and ejected the faid 

5 Cornelius therefrom as the ſaid Cornelius hath within thereof 

it complained againſt them. But whether upon the whole, Os. 

e Sc. c. | 

r On the part of the Plaintiff, Bord, Serjt. made two points of 

e argument, 1. That Sarah Williams had not a ſuflicient eſtate tail 

d veſted in her, to enable her to ſuffer a recovery and bar the re- 

e Vor. II. R mainders 
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1792.4 mainders over. 2. That ſuppoſing ſhe had a ſufficient eſtate 

tor that purpoſe, yet the recovery in queſtion was bad, becauſe 

Goobstaur it appeared from the return of the ſheriff, that he had executed 

ner. the writ of ſeiſin on the 10th of November 1778, but the tenanr 

to the præcipe was not made till the 19th and 2oth of November (a) 

in that year. As to'the firſt point, he ſuggeſted that under the 

marriage ſettlement in 1738, an eſtate for life was limited to 

Sarah Williams (then Biſbop) and after other eſtates interpoſed, a 

remainder to the heirs of her body, but that by the act of par- 

lament which paſſed on the bankruptcy of. Richard Williams, 

her eſtate for life was taken away, and a new one created, the 

limitation to the heirs of her body remaining unaltered ; ſo that 

there were two eſtates created by two different inſtruments, 

which could not unite ſo as to give her a veſted eſtate tail, and 

enable her to ſuffer a recovery, and bar the remainder in fee, 

which was become veſted in Henry Burton. But this objection 

FR the court immediately over-ruled, and ſaid there could be no 

= doubt on the words of the act, that it operated merely to confirm 

the eſtate tail which Sarab Williams took by the marriage ſettle- 

ment: that the ſame objection had been made iu the caſe of Driver 

v. ufjey, (6) and the validity of it denied. In this Bond ac- 

quieſced, and applied himſelf to the ſecond ground of argument, 

vlg. that the recovery was void, on account of the time, when 

ſeiſin of the freehold was ſtated by the {ſheriff to have been 
delivered. BE! 

On that ground, he argued, that it appeared on the record, 

that ſeiſin was given by the ſherift ten days before the date of 

{4 the conveyance to the tenant of the freehold, when in fact Sarah 

| Williams was in poſſeſſion of the lands. This was repugnant, and 

. vitiated the whole proceeding. A recovery is not complete before 

ij ex-cution ; being a conveyance to uſes, the nature of the eſtate is 

3 8 not altered, nor does there ariſe any new uſe to the recoveror, 

| - | till the writ of ſeiſin is properly executed. Pigot on Recov. 153, 

| | Moore 141, Sir V. Jones 10. Neither is this caſe within the fat. 

0 14 Geo. 2. c. 20. /. 5. which aroſe from the fictitious relation to 

the firſt day of the term, and was made for a different purpoſe, 

vir. to prevent recoveries from being ſet afide, where the tenant 
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is a material difference between the award and the execution of 
the writ, and the 7th and 8th ſections expreſsly provide, that 
the act ſhall not be extended beyond its ſtrict limits. 
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to the pracipe is created by deed executed aſter the award of the 


writ of ſeiſin. Piget 58. Wilſon on Fines 348. 


The words of the 
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ſixth ſection of kg act are, executed after the time of the judg- Cooper iat 


But there 


The counſel on the other ide were ſtopped by the Court who 
ſaid, that though there might have been ſome doubt, if it had 
ziven on the oth 
of November, yet the day named in the return was 1m:material ; 
for it was not neceſſary to name any particular day, and the re- 
turn would have been good without it. All that was necellary 
was, that ſeiſin ſhouid be delivered after the judgment, and 
before the return of the writ, and that the proceedings ſhould all 
be in the ſame term. That thoſe requiates were complied with 
in the preſent cate which was directly within the ſtatute 14 Ges. 
2./. 5 & 6. As therefore the day mentioned in the ſheriff's re- 
turn, was repugnant to the reſt of the proceedings, it was to be 
rejected, and there muſt be 


Judgment for the Defendant. 


RON DDE AU v. Wrarr. 

HIS was an action on the caſe, for the non- performance 

of a ſpecial agreement. The firſt count of the declara- 
tion ſtated, that it was agreed between the Plaintiff and the De- 
fendant, that the Plaintiff ſhould buy of the Defendant 3000 
ſacks of flour of the Defendant and divers other perſons carry- 
ing on trade in co-partnerſhip, by the name, ſtile and firm, of 
the Albion Mill Company, at the price of 419. per ſack, but 
pon condition, and it was then and there underſtood between 
the ſaid Plaintiff and Defendant, that the Plaintiff was to export 
the ſaid flour to foreign parts; and it was then and there agreed 
&c, that the Defendant fborld deliver, or cauſe to be delivered 
to the Plaintiff, on board of ſhips or veſſels in the river Thames, 
the ſaid 3000 ſacks of flour; that the Plaintiff requeſted the 
Defendant to deliver the ſaid 3000 ſacks of flour to the Plaintiff, 


fits LAS 


H Fi þ 4 & day 5 


June 2 5th. 
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flatute of frauds, though it is executory, and though it has been admitted by B. in his anſwer to a bill in 


—_— filed by A. 
1 on 
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1792. on board certain ſhips in the ſaid river, which the ſaid Plaintiff 
— had procured to receive the ſame according to the {aid promiſe, 
Ronpeav Vc. Yet the Defendant not regarding, Cc. did not deliver, &c. on 
*Wrarr, board, &c. whereby the Plaintiff loſt divers gains and profits, 
which he would have acquired by exporting and reſelling the ſaid 
3000 ſacks of flour, &c, Sc. The other counts did not mate- 
rially differ from the firſt, Plea the general iſſue. 
At the trial, which came on before Lord Loughborough, at 
Guildhall, at the ſittings after laſt Michaclmas term, it appeared 
that the Defendant who was one of the proprietors of the Albion 
Mil, had entered into a verbal agreement to ſell and deliver 
2000 ſacks of flour to the Plaintiff, to be put in ſacks which 
the Plaintiff was to ſend to the Mill, and ſhipped on board veſſels 
to be provided by him in the river, on an exprets condition that 
the flour ſhould be exported to foreign parts, from {ome port 
which the Plaintiff was to open, and thould not mee? the De- 
fendant and the Company again in the home market. In order to 
carry the ſcheme of exportation into effect, the Plaintiff ſent 
down to Shoreham in Srfſzx, a large quantity of corn and flour 
merely to reduce, by colluſion and a ſictitious ſale, the market 
price to the level preſcribed by act of parliament (a). But this 
intended trick being diſcovered by government, the exportation 
was prevented, as the price was then very high, and an apprehen- 
ſion of a ſcarcity in this country prevailed. As the Plaintiff there- 
fore could not legally ccmply with the condition contained in the 
contract, the Defendant refuſed to deliver the flour. In conſe- 
quence of this, the Plaintiff filed a bill in Chancery (6) againſt the 
Defendant, praying a ſpecific performance, a diſcovery of facts, 
Oc. and the names of the partners in the undertaking. In his 
anſwers to the bill the Defendant admitred the agreement, but 
pleaded the ſtatute of frauds, and averred that there was no note, 
or memorandum in writing, nor a delivery of any part of the 
flour to the Plaintiff, Sc. following the words of the ſtatute. 
That plea being over-ruled, the preſent action was brought, in 
- which the Plaintift obtained a verdict, contrary to the opinion 
of Lord Loughborough, before whom the cauſe was tried, who 
thought that on grounds of public policy, but chicfly becauſe 
the contract ſeemed to him to be within the ſtatate of fraud, 
the Plaintiff was not intitled to recover. And now a rule ha 
been granted to ſhew cauſe, why the verdict ſhoud not - /-t 
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aſide and a nonſuit entered, Adair and Bond, Serjts. ſhewed 


cauſe, contending that the contract did not come within the 


- ſtatute of frauds, Firſt, becauſe it was executory ; Secondly, be- 


cauſe it was admitted by the anſwers in chancery. 1. The agree- 
ment being to deliver the flour on board ſome ſhips in the river, 
it could not be performed till the time and place of delivery 
were fixed, it was therefore clearly executory, and being exccu- 
tory it was not within the ſtatute according to a ſeries of autho- 
rities. Simon v. Metivier, 5. Burr. 1921. 1 Black. 99. Bull. 
NM P. 280. Towers v. Oſborne, Stra. 500. Clayton v. Andrews, 
4 Burr. 2101. Alexander v. Comber, ante vol. 1. 26. 2. As one 
great object of the ſtatute was to prevent perjury in tranſactions 
of this kind, the caſe does not fall within it, where there is no 
danger of perjury by the agreement being admitted, -and in the 
preſent inſtance, the agreement was admitted by the anſwers in 
chancery. This doctrine has been laid down both in law and 
equity, in the former, by Lord Mansfield, 1 Black. G29, in the 
latter, 2 A 155. 1 Vezey 218. 221. Ambl. 586. 

Lawrence and Marſhall, Serjts. in ſupport of the rule. 
Though by the terms of the agreement the flour was to be de- 
livered on the river, yet it was not neceſſarily executory, for 
the delivery might have been immediate if the ſhips had been 
ready. But admitting that the delivery was to be at a future 
period, the contract was not, on that account, without the ſta- 
tute, the words (a) of which are fully ſufficient to comprehend 
it. There can be no good reaſon why the future delivery of 
goods {hould prevent the operation of the ſtatute; on the con- 
trary, there 1s much more danger of perjury being committed, 
and miſtakes happening, where a verbal agreement is not to be 


executed till a diſtant period, than where it is to be compleated 


as ſoon as it is entered into. With reſpect to the caſe of Torvers 
v. Oſborne, there was ſomething in the contract beſides the mere 
ſale of goods, namely, the work and labour of making the cha- 
riot: but at belt it is a looſe note of a deciſion at 2 privs, and 
on that caſe, the opinion of the Court in Clayton v. Andrews 


was founded, as alſo in Alexander v. Comber, As to Simon v. 
(a) 29 Car. 2. c. 3. J. 17. No contrat 


the bargain, or in part payment, or that 
for the ſale of any goods, wares and mer- 


© ſome note or memorandum in writing of 
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„ chandizes, for the price of 10/. ſterling or 
* upwards, ſhall be allowed to be good, ex- 


« cept the buyer ſhall accept part of the 
goods ſo ſold, and actually receive the 


ſame, or give ſomething in earneſt to bind 


Vol. II. 


8 Meli vier, 


the ſaid bargain be made and ſigned by 
the parties to be charged by ſuch contract, 
or their agents thereunto lawfully autho- 
fine. 
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2792. Melivier, the principle of that caſe was, that the auctioneer was 
>> the agent of both the buyer and ſeller. And when the preſent 

Rox»xau Caſe came before Lord Thurlow in chancery, his Lordſhip ſaid, 
wear, © I ſhould have thought that the mere fact of the corn not being 

to be delivered immediately, would not have taken it out of 

« the ſtatute,” and afterwards, I do not go upon its being out 

of the ſtatute; but if it is a meaſuring caſt, and upon caſes at 

< law, which muſt ſtand till they are reviſed by a court of law, 
it is held to be out of the ſtatute, I cannot, fitting in a court 
of equity ſay, that the caſes are improperly ſettled at law.“ 

3 Brown Caf. in Chan. 155. It is plain therefore, that his lord- 
thip doubted the validity of thoſe caſes. As to the argument, 

that the contract was admitted by the defendant in his anſwers 

in chancery, the true rule ſeems to be, that if a party admits 
an agreement in his anſwer, without inſiſting upon the ſtatute 
of Frauds, the Court will hold it to be good. Prec. in Chan. 
208. 374. 533. but where the ſtatute is pleaded, and the ex- 
ceptions of it negatived, the court of chancery will not compel 
the Defendant to execute it: Whaley v. Bagenal, 6 Brown's Parl. 
Caf. 45. Whitchurch v. Bevis, 2 Brown's Caf. in Chan. 550. 

Thus alſo the court of exchequer has holden, that if the De- 
fendant by his anſwer inſiſts upon the ſtatute, a ſpecific per- 

formance cannot be decreed, though he confeſſes the agreement. 

.Stewwart v. Careleſs, in Scacc. April 10, 1785. Eyres v. Foeſon, in 

Scacc. Trin. 1785. cited in Whitchurch v. Bevis, 2 Brown's Caf. 

in Chan. 563, 564. In the preſent caſe, the Defendant in his 

anſwer inſiſts on the ſtatute, and denies the exceptions contained 
in it. 


| Cur. vult adviſ. 
On this day Lord Loughborough, after ſtating the facts of the 
caſe, pronounced the judgment of the Court (a), to the follow- 
ing effect. | 
The only point to be decided, is that which ariſes on the 
ſtatute of Frauds; and we who are now in court, think that 
the objection made on that ſtarute is well grounded, and there- 
Fore that the Plaintiff ought to be non-ſuited. It was ſaid in 
the argument, 1. That the ſtatute does not extend to caſes of 
. «executory contracts; and 2dly. That it was not applicable, 


(a) In which his Lordſhip, Mr. Juſtice | fitting in chancery as one of the Lords Com- 
Ccula and Mr. Juſtice Heath were unanimous. | miſſioners of the great ſeal, had declared 
But his Lordſhip mentioned, a few days be- himſelf to be of a different opinion. 

fore, that Mr. Juſtice Viſſon, who was now | 
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awhere the agreement which was the ſubject of the action, ſtood 


confeſſed by the Defendant's anſwer to a bill in equity; and 
that in the preſent caſe, the agreement did appear on the face of 


the proceedings in chancery. To try the validity of the firſt 
objection, it will be neceſſary to advert to that clauſe (a) of 


the ſtatute on which the queſtion ariſcs, and which directs that 


No contract for the ſale of any goods, wares, and merchan- 


„ dizes, for the price of 10. ſterling or upwards, thall be al- 
« lowed to be good, except the buyer {hall accept part of the 
goods ſo ſold, and actually receive the ſame, or give tome- 
« thing in earneſt to bind the bargain, or in part of payment, 
« or that ſome note or memorandum in writing of the faid bar- 


gain be made and ſigned by the parties to be charged by ſuck 


'« contract, or their agents thereunto lawfully authoriſed.” 
Now it is ſingular that an idea could ever prevail, that this fec- 
tion of the ſtatute was only applicable to cafes where the bar- 
gain was immediate, for it ſeems plain from the words made 
uſe of, that it was meant to regulate executory, as well as other 


contracts. The words are © No contract for the ſale of any 


« goocle, Cc.“ And indeed, it ſeems that this proviſion of the 
ſtatute would not be of much uſe, unleſs it were to extend to 


-executory contracts; for 1t is from bargains to be completed at 


a future period, that the uncertainty and confuſion will pro- 
bably arife, which the ſtatute was deſigned to prevent. The 
caſe of Simon v. Metivier (b) was decided on the ground, that 
the auctioneer was the agent as well for the Defendant as the 
Plaintiff, and therefore that the contract was ſufficiently reduced 
into writing. The caſe of Towers v. Sir Joh Oſborne (c), was 
plainly out of the ſtatute, not becauſe it was an executory con- 
tract, as it has been ſaid, but becauſe it was for work and la- 
bour to be done, and materials and other neceſſary things to be 
found, which is different from a mere contract of ſale, to which 
{ſpecies of contract alone the ſtatute is applicable. In Clayton v. 
Andrews (d), which was on an agreement to deliver corn at a 
future period, there was alſo ſome work to be performed, for it 
was neceſſary that the corn ſhould be threſhed before the deli- 
very, This perhaps may ſeem to be a very nice diſtinction, but 
ſtill the work to be performed in threſhing, made, tho' in a 
ſmall degree, a part of the contract. Some of the caſes in the 
court of chancery ſeem to have been founded on the nature of 
(a) Sect. 17. () 1 Sera. 506. 
(5) Bull. N. P. 280. 3 Burr. 1921. () 4 Burr. 2101. 
| the 
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the proceedings in equity, where the Court will lay hold o. 
ſome circumſtance of his own admiſſion to compel a party to 
the performance of his agreement. But the ſame rule is not 
applicable to courts of law, for if a parol agreement were ſtated 
in a court of law, and there was a demurrer, which would ad- 
mit the agreement, yet ſtill advantage might be taken of the 
ſtatute. The early caſes, in Prec. in Chan. 208. (a) and 374. 
(5) do not ſeem fairly to admit any other conſtruction than this, 
namely, that the Court thought that, where a parol agreement 
was admitted by the Defendant's anſwer, he might or might 
not take advantage of the ſtatute, at his option. I ſay the Court 
deem to have thought ſo, becauſe in fact no ſuch decree was 
made in thoſe caſes, which contain merely the extra-judicia! 
opinions of the Lord Keeper and the Maſter of che Rolls. It is 
{aid in thoſe cafes, and has been adopted in the argument, that 
when the Defendant confeſſes the agreement, there is no dan- 
ger of perjury, which was the only thing the ſtatute intended 
to prevent. But this ſeems to be very bad reaſoning, for the 
calling upon a party to anſwer a parol agreement certainly lays 


him under a great temptation to commit perjury, But though 
the preventing perjury was one, it was not the ſole object of the 


ſtatute: another object was to lay down a clear and poſitive rule 
to determine when the contract of ſale ſhould be complete. 
Accordingly the ſtatute has made it neceſſary, that either the 
party buying ſhould accept and receive part of the goods ſold, 
or give ſornething in earneſt to bind the bargain, or that there 
Thould be ſome note or memorandum in writing ſigned by the 
parties to the contract. Something therefore direct and ſpecific 
is to be done, to ſhew that the agreement is complete, that there 
may be no room for doubt and heſitation. This was the in- 
tention of the ſtatute in all contracts of ſale, above a certain va- 
lue, in order to prevent confuſion and uncertainty in the tranſ- 
actions of mankind; and we think it wiſe to adhere to that 
rule. It is not neceſſary in a court of law to inquire into the 
modes of proceeding by which courts of equity are guided, but 
it is obſervable, that the caſe of Whaley v. Bagenal (c) in the 
Houſe of Lords, coincides with the preſent determination of 


- the Court. 


Rule abſolute to enter a non- uit 


(a) Croyſton v. Baucs. le) 6 Brown's Caf. in Parl. 45 
(5) Symond/ſon v. Tweed, 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


9 


GRAN T v. Sir CHARLES GovuLD and Others. 


H Is caſe aroſe on a motion for a prohibition, to prevent 
the execution of a ſentence paſſed againſt the Plaintiff by 
a general court-martial holden at Chatham barracks, 

The motion was grounded on the following ſuggeſtion and 


affidavit. 


Eqfter Term, in the Thirty-ſecond Year of the Reign of 
King George the Third. 


E it remembered, That on the eighth day of May, 

N in this ſame term, comes here into the court of 
our lord the king of the bench, Samuel George Grant, by Tov 

Martin his attorney, and gives the Court here to underſtand and 

be informed, that whereas by the ſtatute called The Great Charter 

of the Liberties of England, it is declared and enacted, That no 
freeman may be taken or impriſoned, or be diſſeiſed of his free 

hold or liberties, or his free cuſtoms, or be outlawed, or exiled, 
or in any manner deſtroyed, but by the lawful judgment of his 

peers, or by the law of the land: and whereas, by the laws and 

cuſtoms of this realm, no perſon ought to be forejudged of life or 

limb, or ſubjected in time of peace to any kind of puniſhment 
within this realm by martial law who is not a ſoldier, and ſub- 
jected to ſuch law: and whereas, by the laws and cuſtoms of this 
realm, no evidence ought to be received, or permitted to be read 
upon the trial of any perion charged with any offence, puniſh- 
able by martial law, but ſuch as is admiſſible according to the 
known rules of evidence, preſcribed and eſtabliſhed by the 
common law of England: and whereas by the laws and cuſ- 
toms o realm, no perſon ought to be convicted or pu- 
nithed by martial law, of or for any oftence not cognizable by 
the dame; nor ought any perſon to be tried or convicted by 
any court within this realm, for any oftcace whatſoever, unleſs 
ſuch perſon has been diſtinctly charged with ſuch offence, and 
called upon to anſwer thereto previous to ſuch trial, and unleſs 
ſuch perſon has been permitted to mate his defence to ſuch 
ſuch charge, and ro call and examine his witneſles, in ſupport of 
defence: neverthelcis William II rd, EIq; well knowing the 
premiſes, but contriving and intending unjuſtly to aggrieve, 
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oppreſs and injure the ſaid Samuel George Grant, contrary to the 
{aid laws and cuſtoms of this realm heretotore, to wit, on the 
211t day of March in the year of our Lord 1792, at Chatham, in 
the county of Kent, did exhibit to and before a general court- 
martial, then and there convened and holden, a certain charge 
againſt the ſaid Samuel George Grant, © for having adviſed and per- 


« /aaded Francis Heretage and Francis Stephenſon, drummers in 


* the Coldſtream regiment of Foot Guards, to defert his Majeſty's 
„ ſervice, and to inlift into the ſervice of the Eaſt-India Company, 
*« knowing them at the ſame time to belong to the ſaid regiment of 
& Foot Guards;” and ſuch proceedings were thereupon had, that 
afterwards, to wit, on the ſaid 211t day of March, in the year 
aforeſaid, at Chatham aforeſaid, the ſaid Samuel George Grant was 
brought to a trial upon ſach charge, by and before the ſaid 
court-martial, and thereupon it became a material queſtion, 
„Whether the ſaid Samucl George (rant was a ſoldier or not,” 
and upon that queſtion the ſaid court-martial then and 
there received, and permitted to be read, as ſubſtantive evidence 
againſt the ſaid Samuel George Crant, certain letters, written 
by captain Alexander Campbell, to Meſſrs. Biſhop and Brummell, 
or to certain other perſon or perſons, and alſo a certain 
return or certificate of the ſaid captain Alexander Campbell, 
wherein the ſaid Alexander Campbell returned, or certified, 
that the ſaid Samuel George Grant had been inliſted as a ſoldier 
on the 25th day of June, 1791; which ſaid return or certi- 
ficate the ſaid court-martial then and there knew to have been 
made by the ſaid captain Alexander Campbell, after the time of 
the ſaid ſuppoſed offence was committed, and for the purpoſe of 
being produced as evidence againft the ſaid Samucl George Grant, 
although the ſaid captain Alexander Campbell was then alive, and in 
full health, and reſiding in the county of Cornwall, and although 
it was then and there objected, that neither the ſaid letter, nor the 
ſaid return or certificate, could or ought in any wiſe to affect or be 
uſed as evidence againſt the ſaid Samuel George Grant; and although 
there was not then and there any legal evidence or colourable proof 
adduced againſt the ſaid Samuel George Grant, to thew that he 
was or ever had been a ſoldier, yet the ſaid Samuel George Grant 
then and there was ready and willing to have called divers wit- 
neſſes, that is to ſay, one Nathaniel Lindergreen, one Robert Abing- 
ton, eſq. and one William Addington, eſq. the ſaid William Wynyard, 
one Lamuel Lunt, and one Jeſeph Turtle, to prove that the ſaid 


Sammel George Grant was not nor ever had been a ſoldier, and to 
4 | ſatisfy 
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ſatisfy the ſaid Court that they had no juriſdiction to try the ſaid 
Samuel Grorge Grant ; but the ſaid Court then and there wholly 
refuſed to permit the ſaid witneſſes to be called, or to hear their 
teſtimony on behalf of the ſaid Samuel George Grant, and ſuch pro- 
ceedings were thereupon had, that the ſaid Court being cleared, 
came to a determination that no more evidence was neceſſary to be 
produced for or againſt the circumſtance of the ſaid Samuel George 
Grant being in pay as a ſoldier in his majeſty's 74th regimen ; 
and the Court having duly weighed and conſidered the evidence 


already produced, were of opinion that. the ſaid Samuel George 


Grant was and had been in pay as a ſoldier in his majeſty's 
74th regiment, ſince the 25th day of June laſt, and therefore 
conſidered themſelves competent to proceed to the trial of the 


ſaid Samuel George Grant, for the charge exhibued againſt him, 


with which he had been arraigned, and to which he had pleaded 
Not Guilty; and the ſaid court-martial, in order to ſupport the 
ſaid charge then and there received and permitted, and ſuffered to 
be read as evidence upon the ſaid trial againſt the ſaid Samuel 
George Grant, a certain certificate, purporting to be a certificate of 
a ſuppoſed conviction of the ſaid Samuel George Grant, by and 
before William Addington, eſq. one of the juſtices of our lord 
the king, aſſigned to keep the peace of our ſaid lord the king, in 
and for the county of Midallgſex, for a ſuppoſed offence againſt a 
certain act of parliament, made in the 31ſt year of his preſent 
majeſty, entitled © An act for puniſhing mutiny and deſertion, 
and for the better payment of the army and their quarters,” 
without calling for or requiring the production of the ſaid ſup- 
poſed conviction, under the hand and ſcal of the ſaid juſtice, and 
without calling tor or requiring any other or better evidence of 
{uch ſuppoſed conviction, than ſuch certificate, although the ſaid 
William Addington was then alive and in full health, and reſiding 
in the county of Midaleſex aforeſaid; and although the ſaid 
Samuel George Grant then and there objected that the ſaid certi- 
ticate ought not ro be received or read as evidence of the ſaid ſup- 
poſed conviction ; and that the ſaid court-martial alſo then and 
there permitted and ſuffered to be read as evidence upon the ſaid 
trial, a certain depoſition in writing of the ſaid Francis Heretage, 
then taken before the ſaid William Addington, as ſuch juſtice as 
aforeſaid, although the ſaid Francis Heretage was then and there 
preſent at the ſaid court-martial, and might have been there exa- 
mined viva voce touching the facts contained in the ſaid depo- 
Ation, and although the ſaid Samucl George Grant then and there 
objected 
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objected to the ſaid depoſition being read as evidence againſt him, 
and the ſaid Samuel George Grant then and there called one Samuel 
Lunt, who was preſent at the ſaid trial, and would have been 
a material witneſs in ſupport of his defence againſt the ſaid 
charge, and requeſted that the ſaid Samuel Lunt might be ſworn, 
and that the ſaid Samuel George Grant might be permitted to ex- 


amine the ſaid Samuel Lunt as ſuch witneſs ; but the ſaid court 
then and there arbitrarily and peremptorily refuſed to permit the 


Jaid Samuel Lunt to be ſworn, or to be examined as a witneſs for 
the ſaid Samuel George Grant; and ſuch further proceedings were 
thereupon had in and by the ſaid court, that afterwards, to wit, 
on the 29th day of March, in the year aforeſaid, at Chatham 
aforeſaid, the ſaid court having maturely conſidered the evidence 


given in ſupport of the ſaid charge againlt the ſaid Samuel George 


Grant, with that produced in his defence, were of opinion that 
he, the ſaid Samuel George Grant, © was guilty of having promoted 
<« and having been imſirumental towards the inliſting of Francis Here- 
« tage and Francis Stephenſon into the ſersice of the Eaft India 
“Company, knowing them at the ſame time to belong to the ſaid regi- 
« ment of Foot Guards, and deeming this crime to be preciſely of the 
« ſame nature with that which is ſet forth in the charge, and to dijjer 
* only in this, that it is rather inferior, but in a very ſlight degree, 
ein point of aggravation, they did adjudge him to be reduced from 
he rank and pay of a ſerjeant, and to ſerve as a private ſoldier ii 
'« the ranis; and the ſaid court did adjudge him to receive ONE 
„ THOUSAND LASHES on the bare back, with a cat-o'-nine tails, by 
'© the drummers of ſuch corps or corp, at ſuch' time or times, and in 
*& {ich proportions as his majeſty ſhould think fit to appoint -* whereas, 
in truth and in fact, the ſaid Sammel George Grant, at the time of 


committing the ſaid ſuppoſed offence, was not, nor was he at 


the time of exhibiting the ſaid charge aforeſaid, a ſoldier, or 
ſubjet to martial-law: whereas, in truth and in fad, the 
evidence ſo received by the ſaid court-martial againſt the {aid 
Samuel George Grant, as aforeſaid, was not admiſſible, nor ought 
the ſame to have been received by the ſaid court, according to 
the known rules of evidence, preſcribed and eſtabliſhed by the 
common law of England: and whereas, in truth and in fact, the 
ſuppoled offence, whereof the ſaid Sammel George Grant was {0 
convicted as aforeſaid, was not, nor is an offence cognizable by 
martial-law ; and whereas, in truth and in fact, the ſaid Samucl 
George Grant was never, previous to the ſaid trial and conviction, 


Charged with or called upon to anſwer the ſaid ſuppoſed offence, 
| whereof 
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whereof he was ſo convicted as aforeſaid : and whereas, in 


truth and in fat, the faid court-martial ought to have permitted 


the ſaid Sammel George Grant to call and examine his ſaid wit- 


nelles, to prove that he, the ſaid Sammel George Grant, was. not, 
nor ever had been a ſoldier, and alto in ſupport of his defence 


againſt the ſaid charge; and the ſaid Samuel George Grant gives 
the Court here further to underſtand and be informed, that Sir 
Charles Gould, Knight, his majeſty's judge Martial and Advocate 


General for the army, contriving and intending as aforeſaid, 


threatens to proceed upon and enforce the execution of che ſaid 
ſentence, to the great damage, terror, and injury, of the ſaid 
Samuel George Grant, and contrary to the laws and cuſtoms of 
this realm; all which premiſes the {aid Sammel George Grant is 
ready to verify and prove, as the court here ſhall direct: where- 
fore, the {aid Sammel George Grant humbly imploring the aid and 
aſſiſtance of this court, here prays relief, and his majeſty's writ 
of prohibition to be directed to the ſaid Sir Charles Gould, or to 
{ome other competent perſon or perſons in that behalf, to pro- 
hibit him from proceeding upon or enforcing the executicn of 
the ſaid ſentence, Sc. | 


SAMUEL MARSHALL. 


ArFiDayir of the PLAINTI®e. 


"CAMUEL GEORGE GRANT, formerly of Charmg-crofs, 

within the liberty of We/tminfler, in the county of Middleſex, 
victualler, but now a priſoner in his majeſty's garriſon at Chat- 
ham, in the county of Kent, maketh oath, and faith, that on or 
about the 25th day of December, 1790, this deponent did enter 
into articles of agreement with one Fames Rutherford, of Charing- 
croſs atoreſaid, victualler, reciting—That whereas the ſaid James 
Rutherford was engaged on 'behalf of his majeſty, and of the 
Honourable the Company of Merchants trading to the Eaft Indies, 
to inliſt men to ſerve in the reſpedive land forces and marines ; 
and this deponent further faith, that by the ſaid articles, it is 
witneſſed that the ſaid parties, in conſideration of the mutual 
confidence and fidelity they had, and repoſed in each other, and 
for each other's benefit, and alſo in conſideration of the ſum of 
one hundred and five pounds to the ſaid Fames Rutherford in 
hand paid by this deponent, the ſaid James Rutherford and this 


deponent agree to become co-partners in the inliſting and raiſing 
Vol. II. ö men 
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men to ſerve his majeſty, and the ſaid Company of Merchants, 
and in the proftts and advantages to ariſe therefrom ; and this 
deponent further faith, that by the ſaid articles of agreement, 
it was agreed that the {aid co-partnerſhip buſineſs ſhould be car- 
ried on and. conducted at the houſe known by the name or ſign 
of the King's Arms public-houſe, ſituate at -Charing-cro/s afore- 
ſaid, or at ſuch other premiſes and places as the ſaid parties 
ſhould from time to time, during their ſaid co-partnerſhip, agree 
upon and appoint for that purpoſe, at their mutual and equa! 
expence and loſs, and for their mutual and equal benefit and ad- 
vantage; and this deponent further ſaith, that he was employed 
to raiſe recruits for different regiments, and particularly he was 
employed by Lieutenant Grey, of the 76th regiment, on or about 


_ *the 6th day of April, 1791. This deponent was allo employed 


by captain Alexander Campbell, of the 74th regiment of foot, 
and this deponent did receive beating orders from the ſaid licu- 
tenant Grey and captain Campbell reſpectively, authoriſing the 
deponent to raiſe men for the ſaid 76th and 74th regiments : 
end this deponent further ſaith, that the terms on which this 
deponent did agree with the ſaid captain Campbell for ſuch 
dervice, were, that this deponent ſhould furnith at leaſt 20 re- 
.cruits for the {aid 74th regiment every year, for each of whom, 
this .deponent was to be paid the bounty money allowed by 
government; and this deponent further ſaith, that the ſaid cap- 


ain Campbell further agreed with this deponent to allow him for 


ſuch ſervice a ſalary equal to the pay and cloathing of a ſerjeant of 
the ſaid 74th regiment; and this deponent further ſaith, that he 
did aſſume ie character of a ſerjeant of the ſaid 74th regiment, 
and of the other regiments for which he was employed to recruit 
as aforeſaid, in order to enable him to carry on the ſaid buſineſs 
of a recruiting- agent, but that this deponent was never afually 
ruliſted as a ſoldier in the ſaid 74th regiment, or in any other 
regiment; and this deponent further ſaith, that he did receive 
money from Meſſieurs Biſbop and Brummell, agents for the ſaid 
74th regiment, and for the ſaid captain Campbell, on account 
of the ſaid ſervice ; and this deponent did alſo apply to the ſaid 
Meſſieurs Biſbop and Brummell for the ſalary due by the ſaid 
captain Campbell to this deponent and in the receipt or 'receipts 
granted by this deponent, he did acknowledge the money there- 
in mentioned to be for his pay and ſubſiſtence ; and this depo- 
nent believes, that he did in ſuch receipt or receipts annex to 


his ſubſcription the words and figures following, to wit, © Serjeant 
3 Tat regi- 
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-« "4th-regiment,” or words and figures to that effect; but this de- 
ponent ſays, that at the time he ſo received the money mentioned 
in the ſaid receipt or receipts, and at the time he wrote the words 
annexed to his ſubſcription to the ſaid receipt or receipts, denot- 
ing this deponent to be a ſerjeant of the ſaid 74th regiment as 
aforeſaid, he did not conſider himſelf to be ruly and really a 
ferjeant of the ſaid 74th regiment of foot; and ſuch words were 
.added to his ſubſcription, merely that this deponent might 
appear to be a ſerjeant, in order to give effect to his inliſtments:; 
and this deponent further faith, that on or about the 26th 
day of January laſt two young men, named Francis Heretage and 
Francis Stephenſon, were, as this deponent has been informed and 
believes, inliſled in this deponent's houſe as ſoldiers for the ſervice of the 
Eaft India Company; and it having been afterwards found that the 
Aaid Francis Heretage and Francis Stephenſon were delerters from 
the Colilſtream regiment of Guards, they were delivered up to the 
aid regiment; and this deponent further ſaith, that on or about 
the 3d day of February laſt, an information was exhibited againſt 
this deponent, before Milliam Addington, eſquire, one of his ma- 
jeſty's juſtices of the peace for the county of Mzadle/ex, for having 
as this deponent has been informed and believes, knowingly ex 
changed or received from the ſaid Francis Heretage and France: 
Stephenſon, knowing them to be ſoldiers and deſerters, certain 
articles of cloaths belonging to the King.; and thereupon, on the 
oaths of the ſaid Francis Heretage and Francis Stephenſon, this de- 
ponent was convicted in the penalty of five pounds for each of 
the ſaid offences, and the ſaid penalty, amounting to ten pounds, 
has been levied, by warrant under the hand of the ſaid juſtice, 
by diſtreſs and ſale of the goods and chattels of this deponent; and 
this deponent further ſaith, that on the 7th day of February laſt 
this deponent was arreſted by Fo/eph Turtle, a ſerjeant in his ma- 
jeſty's Coldtream regiment of Foot Guards, and this deponent was 
then taken by the {aid Joſeph Turtle to the recruit-houſe in Savoy- 
ſquare, where he was delivered by the ſaid Fo/eph Turtle to Sa- 
muel Lunt, a ſerjeant- major of the ſaid Colaſlream regiment; and 
this deponent further ſaith, that on the ſame day he was taken by 
the ſaid Samuel Lunt to his majeſty's priſon of the Savoy, and was 
delivered into the cuſtody of Milliam Hannam, the provoſt-mar- 
ſhal, or keeper of the ſaid priſon of the Savoy; and this deponent 
further ſaith, that at the time he was ſo impriſoned in the ſaid 
priſon of the Savoy, a paper writing was read in the hearing of this 
deponent, purporting to be a warrant by the faid Samuel Lint, as 
ſuch 
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ſuch ſerjeant-major as is aforeſaid, requiring the ſaid William Han- 
2am, as ſuch provoſt-marſhal as is aforeſaid, to receive into the Sa- 
voy priſon this deponent by the name and deſcription of George 
Grant, ſerjeant in the 74th regiment of foot, for inliſting drum- 
mers Heretage and Stepbenſon, of the Coldftream regiment, into 
the India Company's ſervice, knowing them to belong to the above 
Tegiment, by order of his Royal Highneſs the Duke of York; and 
this deponent further ſaith, that he did cauſe his Majeſty's writ 
of Habeas Corpus to be ſued out, directed to the provoſt-marſhal 
of the ſaid priſon of the Savoy, whereby the ſaid provolt-mar{hal 
was commanded to have before the Right Honourable Lord 
Kenyon Chief Juſtice of his Majeſty's Court of King's Bench at his 
Lordſhip's chambers in Serjeant's Inn, Chancery Laue, Loudon, im- 
mediately after the receipt of the ſaid writ, the body of the ſaid 
Samuel George Grant with the day, and cauſe of his taking and 
retainer to undergo and receive all and ſingular ſuch things as the 
ſaid Chief Juſtice ſhould then and there conſider of concerning him 
ain that behalf; and this deponent further ſaith, that the ſaid writ 
was allowed by the ſaid. Lord Kenyon, and delivered to the pro- 
voſt-marſhal, as this deponent has been informed and believes, on 
or about the 6th day of March laſt, and on the 7th day of the 


{aid month of March laſt, this deponent was carried before the 
Laid Lord Kenyon, at his houſe in Lincoln's-Inn-Fields ; and this de- 


ponent further ſaith, that Meſſieurs Joſeph White and Thomas Lote- 
ren, attended to oppoſe the diſcharge of this deponent, and prayed 
farther time to prepare the return of the ſaid writ, which was 
granted, and this deponent was remanded ; and this deponent fur- 
ther ſaith, that he was again brought before the ſaid Lord Kenyon, 


on the 13th day of the ſame month of March laſt, at his Lord- 
| 4hip's houſe in Lincoln -Inn-Fields aforeſaid, when the return was 


certify and return, that, on the 157th day of February, in the 3 2d 


made to the ſaid writ of Habeas Corpus by the ſaid William Han- 
nam, as ſuch provoſt-marſhal aforeſaid, purporting that by cer- 
tain articles of war formed, made, and eſtabliſhed by his Majelty, 
in purſuance of, and according to, the force of the ſtatute in that 
caſe made and provided, for the better government of his Majeſty's 
forces, it is ordained and eſtabliſhed, © that whatever officer, non- 
« commiſſioned officer or ſoldier, {hall be convicted of having 
« adviſed or perſuaded any other officer or ſoldier to deſert his ſaid 
« Majeſty's ſervice, ſhall ſuffer ſuch puniſhment as by the ſentence 


„of a General Court Martial ſhall be awarded ;” and the ſaid 


Milliam Hannam, as ſuch provoſt-marſhal as aforeſaid, did further 


year 
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year of his Majeſty's reign, Samuel George Grant, in the ſaid writ 
of Habeas Corpus named, being then a non-commitiioned officer 
and ſoldier in his Majeity's ſervice, in the 74th regiment of foot, 
was taken by Yo/epb Turtle, a ſerjeant in his Majeſty's Co/d/tream 
regiment of Foot Guards, and delivered into the cuſtody of him 
the ſaid William Hannam, being ſuch provoſt-marſhall as aforeſaid, 
charged with having adviſed and perſuaded 7'rangs Herelage and 
Francis Stephenſon, ſoldiers in the faid Cold/ream regiment, to 
deſert his Majeſty's ſervice, and to enliſt into the ſervice of the Eaſt 
India Company, knowing them at the ſame time to belong to the 
{11d Coldream regiment of Foot Guards; and he the ſaid William 
Januam, as fach provoſt-marihall as aforeſaid, did further certify, 
that the body of the faid Sammel George Grant having been fo de- 
livered to the care and cuſtedy of him the ſaid William Hannam, 
being ſuch provoſt-marſhall as aforeſaid, was then detained in his 
caſtody to anſwer the ſaid charge, and alſo by virtue of an order 
from his Majeſty's Secretary at War, bearing date the 18th day of 


February aforeſaid, requiring him the ſaid provoſt-marſhall to detain | 


in his cuſtody the ſaid Sammel George Grant, by the name of 
Serjeant Georg? Grant, of the 74th regiment, it being intended to 
bring the ſaid Graz to trial before a General Court-Martial, for 
having adviſed and perſuaded two ſoldiers of the Colaſiream regi- 
ment of Foot Guards, to deſert his Majeſty's ſervice, and to inliſt 
in the Eaſt India Company's ſervice ; and that this is the cauſe of 
taking and of detaining the ſaid Samuel George Grant; and this de- 
ponent further faith, he was remanded by the ſaid Lord Kenyon; 
and this deponent was taken to his Majeſty's garriſon at Chatham 
aforeſaid, where he has been detained a priſoner ever ſince; and 
this deponent is now a priſoner in the ſaid garriſon as aforeſaid ; 
and this deponent further faith, that, on Medugſlay the ⁊ 5th day of 
March laſt, this deponent was brought to be tried before a general 
Court-Martial, held in the ſaid garriſon of Chatham, purſuant to 
his Majeſty's royal warrant, charged with having adviſed and per- 
ſuaded the ſaid Francis Heretage and Francis Stephenſon, drum- 
mers in the Colaſlream regiment of Foot Guards, to deſert his Ma- 
jelty's ſervice, and to inliſt into the ſervice of the E India Com- 
pany, knowing them at the ſame time to belong to the ſaid regi- 
ment of Foot Guards; and this deponent having been then aſked 
by Major Broꝛonrigg, the Deputy Judge Advocate of the faid 
Court-Martial, if he acknowledged himſelf to be Serjeant Sammel 
George Grant of the 74th regiment, the deponent did anſwer 


to ſuch queſtion, that he was not Serjeant Samuel George Grant 
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1792. ef the 74th regiment of foot: To which the ſaid Major Brown - 

— ui replicd, that this deponent was Serjeant Sammel George 

| „Gar Grant, of the 74th regiment of foot, and that he was then 
i Sir Caceres Teady to prove it; and this deponent further ſaith, that he 
Gourd. „did then, as he does now, deny that he 1s, or that he ever was, 
a ſoldier, notwithſtanding the Court Martial did allow witnelſles 
to be examined, in hopes of proving that this deponent was a 

. ſoldier ; and for that purpoſe the Court Martial did admit as evi- 
dence certain letters written by the {aid Captain Campbell, to 
Meſſrs. Biſbob and Brummell, or to ſome other perſon or perſons, 
in which letters the ſaid Captain Campbell mentions this deponent 
to be a ſerjeant ; and alſo did admit as evidence a return or certi- 
-ficate of the ſaid Captain Campbell, in which he certifies or return, 
that this deponent inliſted as a ſoldier on the 25th day of June, 
1791, which return or certificate was made up by.the ſaid Captain 
Fampbell, and was received by the ſaid Meſſrs. Biſhop and Brummell, 

a few days only previous 20 this deporent's trial, and which return 
was, as the deponent believes, made up by the ſaid Captain Campbell, 
for the purpoſe of being produced againſt im on the ſuid trial; and 
this deponent faith, that in order to diſcredit the ſaid letters and 
returns, this deponent did produce and prove two letters from the 
ſaid Captain Campbell to this deponent, dated long after the 
ſaid 25th day of une, to wit, the firſt dated the 15th day of 

. September, 1791, in which Captain Campbell writes to this 
deponent, that he had received this deponent's letter of the 
17th by which he was happy to ſee that this deponent had 
been ſo ſucceſsful, and in which letter are the following paſſages : 
< You muſt be approved of at Chatham, and leave your own 
* atteſtation there. I have, by laſt poſt, received a letter from the 
* agent, incloling a charge of one pound fourteen ſhillings and ſix- 
*<© pence, made by you for pay to men deſerted and rejected; they 
every properly have refuſed paying it, as Government will not 
* admit it; and you know my agreement with you is, that as [ 
am to have no profit by the men you get, I am to ſuſtain no 
« Joſs: if Government would allow the charge, you ſhould be 
“ welcome to it, but you cannot in reaſon expect me to pay it out 
of my own pocket: if you will look into the War-Office letter 
to General Townſend, of the 4th of Ocfober, 1788, which! 
left with you, it will ſhew you that ſubſiſtence is allowed only 
for ſuch rejected or . deſerted men as have been previouſly ap- 
proved of by Field-officers appointed by General Townſend.” 


And this deponent further faith, that the other of the above-men- 
| tioned 
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tioned letters from the ſaid Captain Cample!l to this deponenc, is 
dated the 14th day of December, 1791, in which the {ail Captain 
ampbell writes to this deponent as follows: “ Lou mult 


% know as well as I can tell you, that I cannot give you an 


Order to receive either your bounty er pay, till you are ap- 
proved of, and your atteſtation lodged at Chatham ; neither of 
„ which has, I believe, been done. I hope and truſt that you 
„ have got ſome men for the 74th this month, although the 
El- India Company's offices are open: I was ſorry to obſerve by 
« your laſt return, that you had not inliſted a man for me {ſince 
« October. And this deponent further ſaith, that the ſaid Court 
did not allow this deponent to call his witneſſes to prove that 


this deponent was not a ſoldier, but, on or about the 22d day of 


March, “ Came to a determination that no more evidence was ne- 

&* ceſlary to be produced for or againſt the circumſtances of this 

„ deponent being in pay as a foldier in his majeſty's 74h 

„ regiment ; and the Court having duly weighed and conſidered 
« the evidence already produced, were of opinion that this de- 

“ pon2nt was and has been in pay as a ſoldier in his Majeſty's 

« -4th regiment, ſince the 25th day of June laſt, and there- 

fore conſidered themſelves competent to proceed to the trial 

of this deponent, Serjeant Samuel George Grant, of the 74th 
e regiment of foot, aforeſaid, for the charge exhibited againſt him, 

and for which he has been arraigned, and to which he has 
«* pleaded Not Guilty.” And this deponent further faith, that the 

ſaid Francis Heretage was then called as a witneſs, and this depo- 

nent did require the Deputy Judge Advocate, Major Brownrzge, to 

examine the ſaid Francis Heretage, as to the nature and religious 

obligation of an oath, and as to the penalties of perjury ; and this 
deponent did require the following queſtion to be put to the ſaid 

Francis Heretage, to wit, Do you know for what purpoſe an oath 
is now adminiſtered to you?“ And this deponent intended fur- 
ther to have put the following, among other queſtions, to the ſaid 
Francis Herctage, to wit, © Do you know the religious obligation 

* of an oath ? Do you believe in a future ſtate, after your death? 

What do you expect will then become of you, if you ſhould this 

* day wilfully declare what is falſe to the Court? But the Court 
refuſed to allow the ſaid firſt queſtion to be put to the ſaid Francis 

Heretage, and to examine him as to the nature and the religious 

obligation of an oath. And this deponent further ſaith, that pre- 

vious to the examination of the ſaid Francis Heretage, the proſe- 

cutor prayed that LH iam Davis, a clerk in the public office in 
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Bow-S7reet, might be called; and he having produced and proved 
an information or depoſition of the taid Francis Heretage and Fran- 
cis Stephenſon, taken before William Addington, Etgquire, on or about 
the zd day of February laſt, the proſecutor prayed that ſuch in- 
formation or depoſition might be read over in the preſence of the 
witneſs, Francis Heretage, againſt which this deponent objected ; 
but the Court over-ruled the objection, and the 1a:d information 
or depoſition was accordingly read over to the witneſs, Francis 
Heretage, and he then ſwore that the contents of the ſaid informa- 
tion or depoſition were true, which information or depoſition veri- 
fied, was admitted and read by the Court as evidence of the truth 
of the facts therein ſworn. And this deponent further faith, that 
he did require ſeveral queſitons material to his defence, to be put to 
the ſaid Francis Heretage and Frances Stephenſon, and other witneſſes, 
on behalf of the proſecution, which queſtion the Court refuſed to 
put to the witneſſes ; and this deponent further ſaith, that he was 
adviſed, and does believe, that Samel Thornhill then a priſoner in the 
Savoy, was a material witneſs for this deponent; and this deponent 
believes that an order was made by the Secretary at war, that the 
ſaid Samuel Thornhill ſhould be taken to Chatham to be examined as 
a witneſs for this deponent, on his faid trial, but that the ſaid Samuel 
Thorn#ill, though called on, was not produced, or was there any 
notice given to this deponent that the ſaid Samuel! Thornhill would 
not attend the faid trial, or was any affidavit or other evidence pro- 
duced, to prove to the Court, that he could not, through indiſpo- 
fition, attend the ſaid trial; and this deponent further ſaith, that 
Captain Wynyard, the proſecutor, having ſuggeſted that the ſaid 
Samuel T hornhill could not attend, on account of his bad ſtate of 
health, but without offering any evidence of the fact to the Court, 
this deponent did pray that the Court would either allow the ſaid 
Samuel Thornhill to be examined by depuration, or otherwiſe; but 
the Court refuſed to grant ſuch his requeſt ; and this deponent 
further faith, that the ſaid William Addington was alſo a material 
witneſs for the deponent, and as this deponent has been informed, 
and believes, ſummoned by Sir Charles Gould, Knight, his Ma- 
jeſty's Judge Martial and Advocate General, to give evidence on 
the ſaid trial, on behalf of this deponent, and allo to produce the 


record of the conviction of this deponent, dated on or about the 4d 


day of February laſt, with the informations and other proceedings 


on which the {aid conviction was made, but that the ſaid Villiam 


Addington did not attend purſuant to the ſaid ſummons: and this 


deponent further ſaith, that in the courſe of the ſaid trial Captain 
W/ynyard, 


„ 
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[/'wyard, the proſecutor, mentioned that the ſaid William Ad- 
dington had declared to him his readlincſs to attend, but that the 
proſecutor did on that occation inform the faid William Addington 
that his attendance would not be neceſJary.; and this deponent 
faith, that he being deſirous of having this proved and entered 
upon the proceedings, did, for that purpoſe, call the proſecutor 
to tate the ſaid converſation upon his oath, and to give his reaſon 
for defiring the ſaid William Addington to diſobey the ſaid ſum- 
mons, but that the Court refuted to allow the ſaid Captain Hyn- 
yard to be ſworn and examined by this deponent ; and this de- 
ponent further ſaich, that he alſo called %% Turtle, a ſerjeant 
in the Coi&/tream regiment of Foot Guards, as a witneſs for 
him, but tliat the Court, after two or three introduQory queſtions 
had been aſked, refuſed to permit this deponent to proceed in 
the examination of the ſaid %%% Turtle, and he was accord- 
ingly difmifled by the Court, although this deponent ſays that 
the queſtions which he had previouſly put, and the queſtions 
which he intended to have put, were, as he was adviſed and be- 
lieves, material and neceſſary ; and this deponent further faith, 
that he alſo called Samuel Lunt, a ſerjeant major in the ſaid Cold- 
Arcam regiment of Guards, as a witneſs for this deponent, and 
the ſaid Sammel Lunt to attend the court, to give his evidence 
accordingly, but the Court refuſed to admit the ſaid Samuel Lunt 
to be ſworn and examined by this deponent; and this deponent 
further faith, that on Saturday, the 24th day of March laſt, the 
proſecutor declared the evidence for the proſecution to be cloſed, 
and this deponent was adviſed that it would be neceſſary to detain 
one Malone as a witneſs, and he was accordingly diſmiſſed on the 
ſaid 24th day of March; and this deponent further faith, that he 
believes that the ſaid Malone would have contradicted and diſ- 
credited the teſtimony of Stephen Betty, a corporal, reſiding in 
the garriſon of Chatham ; and that the reaſon for diſmiſſing the 
ſaid Malone, was, that the proſecutor had cloſed his evidence, 
without having called the ſaid Pe/ty as a witneſs; and this de- 
ponent has been informed, and believes, that on the 24th day of 
March, laſt, the ſaid Malone left Chotham and returned to London; 
and this deponent further ſatth, that on or about Thur/aay the 29th 
day of March laſt, this deponent did declare the evidence of his 
defence to be cloſed, when the proſecutor prayed to be again 
permitted to examine witneſſes in 1upport of his charge; to this 


the deponent objected, as being contrary to every judicial pro- 


ceeding, to permit a proſecutor, after finding his caſe to be totally 
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overturned, to begin the proſecution again, and examine other 
vitnefles in ſupport of his charge; but the Court permitted che 
proſecutor to examine witneſſes, not only in reſpect of any new 
matters ariſing out of this deponent's defence, but in ſupport of 
his charge; and the ſud Captain Nynyard, the proſecutor, and 
Stephen Betty, were examined accordingly ; and this deponen:t 
Further faith, that he then prayed the Court to adjourn, that he 
might ſend an exprels to London to bring back Malone, that he 
might be examined to contradict the teſtimony of the faid Stephen 
Betty, and the proſecutor objected to this; and this deponent's 
requeſt was diſallowed by the Court; and this deponent further 
ſaith, that in order to prove the conviction of this deponent be- 
fore the ſaid William Addington, as aforeſaid, the ſaid Captain 
Wynyard, the proſecutor, produced a certificate of ſuch con- 
viction, under the hand of the ſaid William Addington, he, the 
ſaid William Addington, being then living, and dwelling and re- 
ſiding, as this deponent has been informed and believes, within 
the county of Midaleſex; and this deponent did object againit 
ſuch certificate, that it was not evidence of the conviction, and 
that the record of the conviction itſelf muſt be produced; but 
this deponent faith, that the ſaid Court-Martial did admit ſuch 
certificate as evidence of the ſaid conviction, upon the evidence 
of Captain Mynyard alone; that he ſaw the ſaid William Adlaling- 
ton ſign the ſaid certificate, althongh the ſaid Captain Vynyurd, 
at the ſame time, admitted that he did not even examine the {aid 
certificate with the record of the ſaid conviction ; and he would 
not ſwear that the ſaid record was duly certified; and this depo- 
nent further ſaith, that he has been informed and believes, that 


after the concluſion of the ſaid trial, a ſentence has been drawn 


up by the ſaid Court-Martial, as follows: to wit, © The Court 
“having maturely conſidered the evidence given in ſupport of the 
charge againſt the priſoner, Serjeant Samuel George Grant, with 
< that produced in his defence, are of opinion, that he, the ſaid 


« Serjeant Samuel George Grant, is guilty of having promoted, and, 


“having been inſtrumental towards the inliſting of Francis Here- 
« tage and Francis Stephenſon into the ſrvice of the Eaft India 
Company, knowing them at the ſame time to belong to the 
« ſaid regiment of Foot Guards ; and deeming this crime to be 
e preciſely of the fame nature with that which is ſet forth in the 
* charge, and to differ only in this, that it is rather inferior, but 


jn a very flight decree, in point of aggravation, they do ad- 
“judge him to be reduced from the rank and pay of a ſerjeant, 
4 | „ and 
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« and to ſerve as a private ſoldier in the ranks; and the Court 
& d farther adjudge him to receive one thouſand laſhes on the 
& bare back, with a cat-O' nine tails, by the drummers of ſuch 
&« corp or corps, at ſuch time or times, and in ſuch proportions 
« as his Majeſty ſhall think fit to appoint.” And this deponent 
further ſaith, that he has been informed, and believes, that the 
proceedings of the ſaid Court-Martial having been tranſmitted 
to the ſaid Sir Charles Goma, they were afterwards returned to 
the ſaid Court-Martial, to be by them reviſed ; and that the ſame 
have been ſo reviſed, and have been returned to the ſaid Sir 
Charles Gould ; and the ſaid ſentence has been confirmed by his 
Majeſty ; and this deponent further ſaith, that he has directed 
actions to be brought in this Honourable Court, againſt his 
Royal Highneſs Frederick Duke of York, 1fotthew Lewis, Eiq; 
Milliam Hannam, Samuel Lunt, and Foſeph Turtle, and this de- 
ponent has been informed, and believes, that ſuch actions are 
brought accordingly, to obtain redreſs for his ſaid illegal and un- 
conſtitutional caption, impriſonment, and trial; and this depo- 
nent has alſo cauſed to be preſented his humble petition to his 
Majeſty, praying that his Majeſty would be graciouſly pleaſed 
to arreſt the execution of the ſentence of the ſaid Court-Martial 
againſt this deponent, that this deponent might not be ſent out 
of his native land, or be ſubjected to any military puniſhment, 
until a jury of his country ſhall have cut him off from civil ſo- 
ciety, and ſhall have determined whether he is or is not ame- 
nable to martial-law ; and this deponent further faith, that the 
ſaid ſentence of the ſaid Court Martial hath not yet been executed 


againſt this deponent. 


SAMUEL GEORGE GRANT. 


Sworn at his Majeſty's gar- 


rilon, at Chatham, afore- | ks. 
ſaid, the 1ſt day of May, 

in the year of our Lord, 

1792, before me, 


JOHN GIBBS, 


A Commiit:oner, Cc. 


Marſpall, Serjt. in ſupport of the motion for a prohibition, 
argued in the following manner. He began by obſerving that 
martial law, being dangerous to public liberty, ought to be ſtrictly 


confined within its proper limits. The eſtabliſhment of a ſtanding 


army in England, and of its neccilary concomitant, martial 
law, 
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law, in time of peace, is an innovation on the true principles of 
the Britiſh government. At common law, © If a lieutenant, or 
« other, hath commiſlion of martial authority, in time of peace, 
« and hang or otherwiſe execute any man by colour of martial 
* law, this is murder; for it is againſt Magna Charta cop. 29. 
« and is done by ſuch power and ſtrength as the party cannot 
« detend himſelf, and here the law implieth malice. 3 1%. 52.“ 

Martial law is built on no ſettled principles, but is entirely 
arbitrary in its deciſions, and is in truth no law, but ſome- 
thing indulged rather than allowed as law, a temporary cx- 
e creicence bred out of the diſtemper of the ſtate, and not any 
« part of the permanent and perpetual laws of the kingdom. 
Ihe neceſlity of order and diſcipline is the only thing which 
can give it countenance, and therefore it ought not to be per- 
emitted in times of peace, when the king's courts are open tor 
all perſons to receive juſtice, according to the law of the land.“ 
1 Black. Com. 413. Hale Hill. C. L. 34. (a.) 

Theſe are principles which cannot be controverted, and which 
have been cſitabliſhed ever ſince the time of Ez. 2. Hale Hip. 
C. L. 35» | | 

Bur though they have been always indiſputable, they have 
been in former times violated by the kings of England, who fre- 
quently enforced obediznce to their arbitrary will, by the aſſiſt- 
ance of military tribunals ereted without any legal authority. 

In the reign of Philip and Mary, a proclamation was iflucd 
declaring that whoever was poilc{led of heretical books, and did 
not preſently burn them without reading them, or ſhewing them 
to others, ſhould be deemed a rebel and executed immediately 
by martial law. And in the ſucceeding reign of Eligabcil, the 
exerciſe of martial law was no leſs an object of complaint, for in cates 
of inſurrection it was not only exerciſed on military men, but on the 
people in general, and was extended even to thoſe who brought 
papal bulls, &c. from Rome : any perſon might be puniſhed as a reve!, 
or as an aider or abetter of rebellion, whom the provoſt martial or 
lieutenant of a county pleaſed to ſuſpect. Hume Hift. Engl. vel. 
4. P. 419, vol. 5. 454. . 

Lord Bacon ſays, that the trials at common law granted to the 
Earl of Eſſex and his fellow conſpirators, were deemed a favour, 
For that the caſe would have borne and required the ſeverity of 
martial law, But the moſt extraordinary act of her reign was 
her“ commiition to Sir Thomas Wilford as provoſt martial grant- 
ing him authority, and commanding him upon ſignification 


{a) Laſt edit. 
« from 
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« from the juſtices of peace of London or the neighbouring coun- 
« ties, of idle vagabonds and riotous perſons, worthy to be ſpeedily 
« -xecuted by martial !uw, to take them, and according to the 
« juſtice of martial !aw, to execute them on the gallows or gib- 
« bet near the place here they committed their offences,” ibid. 


456. 


One of the principal cauſes of tlie diſcontents in the begin- 


ning of the reign of Charles Iſt, was the granting commiſſions 
under the great ſeal to proceed by martial law, under pretexc 
of which, ſome perſons were put to death, who, if guilty of 
any offence, ought to have been tried by the common law. 
Theſe commiſſions were by the petztion of right annulled and de- 
clared to be illegal. 

From that time the people of England have always entertained 
a great jealouſy of ſiarding armes, and particularly of martial 
law, which, in every principle is ſo much at variance with the 
mild adminiſtration of juſtice by the common law. 

That jealouſy cannot be better expreſſed, than in the pre- 
amble to the annual mutiny act, which recites that“ Whereas 


the raiſing or keeping a ſtanding army within this kingdom 


«in time of peace, unleſs it be with the conſent of parliament, 
„is againſt law; and whereas it is judged neceſſary by his ma- 
4 jeſty and his preſent parliament, that a body of forces ſhould 
be continued for the ſafety of the kingdom, the defence of the 


„ poſſeſſions of the crown of Great Britain, and the preſervation 


* of the balance of power in Europe? (and after reciting the num- 


ber of troops to be kept on foot, it proceeds) And whereas no 
man can be forejudged of life or limb, or ſubjected in time of 


peace to any kind of puniſhment within this realm, by martial 
„law, or in any other manner than by the judgment of his 
“ peers, and according to the known and eſtabliſhed laws of 
this realm.” 

Mr. Juſtice B/achfone, who was never accuſed of any diſpoſi- 
tion to looſe the bands of ſociety, or to weaken the neceſſary 
powers of government, exprefles himſelf to the ſame effect on 
the ſubject of ſtanding armies and martial law. Vide 1 Bl. Com. 
414, 415, 416, Oc. | 
Such being the nature of martial law, and ſuch being the 
natural apprehenſions which the leaſt extenſion of it muſt ever ex- 
cite 1n the minds of a free people, it is needleſs to dwell on the ne- 
ceſſity of confining this vaſt and formidable power rigidly 
within the limits preſcribed to it. The power of confining it 
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within thoſe limits, is happily lodged by the conſtitution in the 
ſupreme courts of Weſtminſter, the ſure refuge to which alone 
every oppreſſed ſubject can or ought to fly, for protection from 
military deſpotiſm. 

If the courts of Męſiminſter will reſtrain an inferior court from 
proceeding in a cauſe, of which it has original juriſdiction, 
merely becauſe a matter incidentally occurs, which is properly 
triable by the common law, with what watchful ſolicitude will 
they obſerve the conduct of a court-martial, deciding on the 
important queſtion, whether ſoldier or not; a queſtion which 
involves in it the deareſt birth-right of every Engl;/bman, the 
trial by jury ! | 

There are four grounds, upon each of which it is ſubmitted 
that the Court ought to grant a prohibition. 

Firſt, That the Plaintift Grant was not a ſoldier, and therefore 
not liable to be tried by martial law. 

Secondly, That evidence was received againſt him, contrary 
to the rules of the common law; and evidence for him, which 
was admiſſible, was rejected. 

Thirdly, Suppoſing him to have been a ſoldier, yet he ought 
not to have been convicted of any offence, with which he was 
not ſpecifically charged previous to his trial. 

Fourthly, The offence of which the Plaintiff was convicted, 1 
not an offence cognizable by martial law. 

1. The Plaintiff was not a ſoldier, and therefore not liable 
to be tried by martial law. | 

If there be a caſe, in which above all others, it becomes the 
courts of N eftminſier to be peculiarly watchful over the right of 
the ſubject, it is in the caſe of a court-martial deciding on the 
extent of its own juriſdiction. It is not diſputed that a court- 
martial has power to try the queſtion whether ſoldier or not; 
that power muit be inſeparable from their juriſdiction. But 


they exerciſe it at their peril; and it behoves them to have the 


moſt explicit and unequivocal proof that a man is a foldier, be- 


fore they venture to put him on his trial for any offence what- 


ever. If it mall be in the power of any military commander, 
to take up a man under pretence of ſome ſuppoſed military 
offence, and it mall be in the power of a court- martial to give 
themſelves juriſdiction over him, by deciding him to be a ſoldier, 
upon evidence ſuch as has been received in the preſent inſtance, 
the liberty of the ſubject is at an end, and the army may, as ſoon 
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as its commanders ſhall think fit, become the ſovereign power 1792. 


of this country. That in tact the Plaintiff was not a ſoldier ap- 


pears from the proceedings before the court-martial (a). 


— 


GSANT 
V 


2. Evidence was received again che Elaintiff, which was sir Cuanus 


not admiſſible by the rules of the common law, and evidence for 
him rejected which ought to have been received. Every court 


which aſſumes the name of a court of juſtice, muſt have ſome 


principles or rules for its guidance in the inveſtigation of truth. 
The rules of evidence of the common law, at leaſt fo far as they 
are applicable to crirainal proccedings, are neither numerous 
nor complex, but plain and imple, and are founded in wiſdom 
and eftabliſhed by rhe experience of ages. The rules of evi- 
dence are perhaps thoſe, of all others, which ought to be kept 
inviolate with the molt religious veneration. The whole admi- 
niſtration of jutlice, both civil and criminal in a great meaſure 
depends on them. | | 

A court-martial is the mere creature of the annual mutiny 


act, and has not the ſmalleſt ſhadow of authority but what it de- 
rives from that act; it is impoſlible that it can have any an- 


tient or immemorial rules of evidence peculiar to itſelf. Now 
it may be laid down as a clear and indiſputable principle of law, 
that wherever an act of parliament erects a new judicature, 
without preſcribing any particular rules of evidence to it, the 
common law will ſupply its own rules, from which it will not 
ſuffer ſuch new-ereted court to depart. This would hold 
even in matters mercly civil, and ſurely much more ſtrongly 
in queſtions of a criminal nature. 

Ihis is not mere theory, but the law of the land; and the 
veneral practice of courts martial is conformable to it. 

This appears by every treatiſe that has been pubiiſhed, on 
the ſabjet of cither naval or military courts martial. Adye on 
Courts Martial 174. Sullivan's Thoughts on Martial Law 45. 55. 
Military Arrangements 128. Mac Arthur's Treatiſe on Naval 
Courts Martial 107. 112. and Frye's Caſe Append. No. 
p. 62. 


2 
JI! 


1. Improper evidence was received. The return of ſub- 
ſiſtence from the 25th of June to the 24ch of December was 
not authenticated, nor was it {aid by whom or to whom it was 
made, All the letters from captain Can bell, and his return 


(a) Vid: the ſuggehion and afticav:t. 
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dated 16th of March 1792, may be falſe. There 1s ground 
for ſuſpicion, inaſmuch as he had never, till juſt before the 


trial, made any return to his agent, though by fat. 23 Geo. 3. 


c. 5O. / 34. he was bound to make a return every two months. 
But captain Campbell himſelf ought to have been called, he alone 
could give the beſt evidence which the nature of the thing admit- 
ted of, to prove the Plaintiff a ſoldier ; the not calling him af- 
fords a preſumption that ſome falſchood was concealed, which 
he could have detected. The muſtcr return was not authenti- 
cated, and is liable to the ſame ſuſpicion. Captain Williamſon 
who produced it did not {wear when it was received at Chat- 
ham, but believed in January laſt ; conceiving that captain Camp- 
bell would not make a falſe return, he thought the return a ſut- 
ficient proof of the Plaintiff being a ſoldier. This hypotheti— 
cal mode of ſwearing is deciſive to ſhew the neceſſity of authen- 
ticating the return, Captain Hewg?//'s account of the opinion of 
Lord Kenyon, that the Plaintiff might be proceeded againſt as a 
ſoldier, was not evidence, it was merely an extra, judicial didtum, 
dropped in converſation. The written examination of Franc; 
Heretage was received, but he was not aſked whether if wa: 
true, but only whether it was the depoſition ſworn to him. 
The next day indeed, when it was offered to be read as Ste- 
þhenſon's evidence, the objection prevailed. 

2. Proper evidence was rejected, vis. that of Turtle and Lunt (a). 

Now for receiving 1mproper evidence, even after ſentence a 
prohibition will lie. Thus in Bredox v. Gill, 2 Salk, 555, 
5 Mod. 271, 1 Ld. Raym. 212, On an appeal from the com- 


miſſioners of exciſe to the commiſſioners of appeals, under the 


12 Car. 2. c. 23. the commiſſioners of appeals received as evi- 
dence the depoſitions of witneſſes written down by the clerk of the 
commiſſioners of exciſe, without examining the witneſſes them- 
ſelves vivd voce. A prohibition was moved for after ſentence, 
which was at firſt refuſed, becauſe this had been the courl: 
ever fince the paſling the ſtatute. But the Court having chang- 
ed their opinion, held that the witneſſes ought to have been 
examined de novo; that this was the intent of the act, and was 
juſt, becauſe the depoſitions might m/-repreſent, or not repre- 
ſent the wwhole caſe, and it was compared to appeals upon or- 
ders of juſtices, where the examinations are always de novo. 


(a) Theſe and the other circumſtances laid before this Court. Vide alſo the ſuggeſ⸗ 
reſpecting the evidence, appeared upon the tion and affidavit, 
minutes of the court martial, which were 
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Upon a declaration in prohibition, it appeared that the Plain- 
tiff who had been libelled againſt in the ſpiritual court for a 
legacy, pleaded payment, and offered to prove it by a ſingle 
witncls, which the Court refuſed, though the witneſs was un- 
exceptionable, and thereupon ſentence was given againſt the 
Plaintiff in prohibition, which ſentence was now pleaded, and 
upon demurrer to the plea, the Court, after much argument, 
held that the prohibition ſhould be granted; and they ſaid a 
prohibition might be granted as well after ſentence as before. 
Sholter v. Friend, 3 Mod. 283. 2 Salk. 547. 1 Show. 158. 172. 
It is true that a prohibition does not lie after ſentence, unlels 
the want of juriſdiction appear on the face of the proceedings, 
according to the doctrine of Blacquiere v. Hawkins, Dongl. 357. 
But where the objection is not the want of juriſdiction, but 
{me irregularity or abuſe of juriſdiction, it is not to be ex- 
pected that it ihould appear on the face of the proceedings: nor 
is it neceſſary that it ſhould, to intitle the party to a prohibi- 
tion. Adriel Mills's cate, Shinn. 299; for if after ſentence, a 
collateral matter, not appearing on the face of the proceedings, 

be the ground of the application, it is ſufficient if the ſuggeſ- 
tion be ſupported by affidavit. Buggin v. Bennet, 4 Burr. 2047. 
fer Lord Mansfield, Yates and Afton ]. 

Thus 1t appears that the ſupreme courts have power not only 
to confine all other courts within their proper juriſdiction, but 
alſo to controul and correct their irregular proceedings, and 
compel them to cenform to the proper rules of evidence. 

3. Suppoſing the Plaintiff to have been properly found to be 
a ſoldier; yet he ought not to have been convicted of an of- 
fence, with which he was not ſpecitically charged previous to 
his trial, | 

It is a principle of natural juſtice, and therefore it is a rule 
of the law of Eng/and, that no man thall be put upon his trial 
for any offence, before any court of judicature, unleſs previous 
to ſuch trial, he has been Jiſtinctly and ſpeciſically charged 
with tuch ollence, and called upon to anſwer it; for it is im- 
poſſible for any man to come prepared to defend himſelf againſt 
a charge of which he is ignorant. This rule was early recog- 
nized, and ſolemnly eſtabliſhed by ſeveral judgments in par- 
lament. The want of a previous charge, was the principal 

error upon which the judgment againſt the Mortimer in the 
time of Ed. 2. was reverſed in parliament in the iſt Ea. Y 
2 Hale P. C. 217. 
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1792. So the like was done in the caſe of the earl of Lancaſter in 
t Ta . 1 H N C. 214 
Graxt And in Ilale there are many inſtances and authorities to 
Sir Cs prove, that no man can be convicted or attainted of any crime, 
euro. without arraignment and being put to anſwer it. 1 Hale 
H. C. 346. | 
It is upon the plea of Not Guilty alone, that the party ac- 
cuſed can be put upon his trial, nor can he (except in the caſe 
of a confeſſion or ſtanding mute, which is equivalent,) reccive 
| ſentence, but upon that plea, Here the Plaintiff never pleaded. 
ö | | to a charge that was not made. The charge is, the having . 
j 5 ved and perſuaded Heretage and Stephenſon to defert; and to 
inliſt in the Ni Company's ſervice. The firſt part of this 
ö charge is within one of the Articles of War, ect. 6. art. 5. 
'F þ- 24. the reſt is merely aggravation, and not being within any 
of the articles of war, ſhould not have been inſerted in the 
Charge. | 
| The nature of this offence is that of an acce//ury before the fad; 
| | | for it goes on the idea that the men had not yet deſerted. The 
conviction is having promoted, and having been inſtrumentat bo- 
wards the inliſting of Heretage and Stephenſon into the ſervice 
of the India Company, knowing them to belong to the Colditream 
regiment of Foot Guards. 

This conviction is founded on a ſuppoſed prior deſertion, and 
indeed it is ſo apparent that the men had deferted before they 
came to the Plaintiff to be inliſted, that the court martial 
could not proceed upon any other idea. Conſequently the 
offence found is promoting and being inſtrumental in the in- 
hiting of men for the India Company who had already deſerted. 
This, therefore, taking it to be an offence at all, is that of an 
acceſſary after the fat. 

The deſertion of the men was already complete, and being in- 
ferumental to their being inliſicd, with the India Cornpany, was 
perfectly different from tlie offence of perſuading them to deſert. 
Perſuading to deſert is the /ubftance of the offence, inlifling 
is only a circumſtance. It is true that a man, charged with 
a capital crime, may be convicted of an offence of an in- 
ferior degree; but then it muit be of the ſame nature with the 
offence charged. But the offence found on this ſentence, is not 
of the ſame nature. The charge contains an offence prohi- 
bited by the articles of war: it alſo contains a circumſtance 
which is there added by way of aggravation, but which (as 

Will 
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will be proved hereafter) is no offence either by the articles of 
war or by the mutiny act. Now the offence found is only this 
matter of aggravation, which 1s ſubjoined to the charge, and 
not the charge itſelf, or any inferior ſpecies or degrees of it: 
and even that is found different from the charge. The charge 
in that reſpect is, adviſing and perſuading tu inliſt into the ſervice 
of the /ndia Company. 
The offence found is promoting and being inflrumental towards 
the inliſting. 
Suppoſe a perſon indicted as an acceſſary n the fact, in 
feloniouſſy adviſing and perſuading J. S. to ſteal my goods, and 
the jury find that, at ſuch a time and place, J. S. ſtole my 
goods, and that the Defendant received the fame goods, know- 
ing them to have been ſtolen: this verdict would be void, as 
finding a matter not in iſlue. And no court which was guided 
by the rules of law, could give judgment againſt the Defendant 
on a verdict convicting him of an offence, for which he was 
never arraigned, and to which it was impoſſible for him to be 
prepared with any defence. 
Taking this to be of the nature of a ſpecial verdict, the Court 
in conſtruing it, muſt confine itſelf to the facts expreſsly found, 
and cannot ſupply the want of them by any argument, in- 
tendment or implication whatever: in this all the writers on 
courts martial before cited, agree. Adye 207. Sullivan 75. Mac- 
Arthur 143. 
But it is only in felony, that a man can be convicted of a 
crime of an inferior degree to the crime charged. In miſde- 
meanors there can be no inferior degree, all are miſdemeanors; 
and any other degree muſt be a different offence. But even 
ſuppoſing that the offence found could be deemed to be of the 
ſame nature with the offence charged, yet the priſoner ſhould 
have been acquitted of the offence charged, and for want of 
ſuch acquittal, the ſentence is void. © it a man be indicted 
for murder and found guilty of manager, without ſaying 
* any thing of the murder, the verdict is inſufficient and 
„void, as being only a verdict ter part. 2 Hawk. P. C. 
* 440. If a ſpecial verdict only find part of the matter in 
* iflue, or do not take in the whole iſſue, or if the LMPETLCC- 
„tion be ſuch that judgment cannot be given, it is bad. 2 
2 Lord Raym. 1521, 1522. 2 Shu. 844. 
4. The matter of which the Plaintiff is convicted, is not an 
afence cognizable by martial law. 
4 The 
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The neceſſity of confining courts martial! ſtricly within their 
juriſdiction has already been ſhewn: and it 1s not only necellary 
to confine them ſtrictly within the limits of Heir authority, with 
reſpect to the per/onr accuſed, but allo with reipet to the 
Fence with which they are accuſed. The offence found is © the 
„having promoted, and having been inflrumental, towards the 
„ inliſting of Heretage and Szephen/oun into the ſervice of the 
« Ea/i-India Company, knowing them at the ſame time to be— 
long to the Co/?ream regiment of Foot Guards, and deeming 
« this crime to be preciſely of the ſame nature with that which 
is ſet forth in the charge, and to differ only in this, that it is 
* rather inferior but in a very ithght degree in point of aggra— 

vation, they do adjudge, Oc. 

But what, it may be aiked, is the meaning of“ promoting and 
being intrumental towards their inliſting.“ By what means 
did the Plaintiff promotz or become inſtrumental to this? this 
ought to have been explicitly ſtated ; as the ſentence ſtands, it 
is vague and fallacious. 

But taking it for granted, that the court martial had con- 
viacd the Plaintiff in expreſs words of inliſting theſe men into 
the ſervice of the /zd4ia Company, knowing them to be deſerters 
from the Guards; this offence is neither within the articles of 
war nor the mutiny act, unleſs it be within the 53 /. of the 


act, which mpo/es a penalty of 51. an any perſon who ſhall bar- 


bour, conceal or aſſiſt, any deſerter, knowing them to be ſuch, on con- 
viclion before a juſtice of peace, to be levied by difireſs, and for 
want of a diftreſs, three months ini. 

But merely inliſting a ſoldier who has already deſerted, even 
though the party knows him to be a deſerter, is no oflence, 
either againſt the mutiny act or the articles of war, If it had 
been within either the one or the other, the court martial would 
have ſhewn it in their ſentence, as is uſual. Sulltvan 101. 
The oftence, if any, ſeems to have been that of harbouring or 
concealing the men; but that is totally different from promot- 
ing and being rum towards their inliſting. 

The ſuperior courts of Meminſler have a ſuperintending 
power over all inferior courts of what nature ſoever, and are 
by the principles of the conſtitution intruſted with the ex- 
poſition of ſuch laws and acts of parliament, as preſcribe the 
extent and boundaries of their juriſdiction, So that if ſuch 


courts aſſume a greater or other power than is allowed them 
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by law, the ſupreme courts will prohibit and controul them. 
4 Bac. Abr. 241. and the authorities there cited. 

Hence it lies to all courts which diiter from the common lav 
in their proceedings. 

Beſides the eccleſiaſtical courts and the courts of admiralty, 
it laid to the {gh commiſſion court, to the delegates, to the 
convocation, to the court of the cogſlable and masſbal. 4 Inft. 
333, 334 | 

A court martial, like every other court, may exceed or abuſe 
its authority. In that caſe, if no prohibition lies, there is no 
remedy for ſuch abuſe, which is abturd. 

The court of Common Pleas may grant prohibitions in all 
caſes, without any exception. 4 Lit. g, 100. This was agreed 
by all the judges of England. In 4 In/t. lord chancellor Egerton 
called Fleming chief juſtice of B. N. and the other judges of that 
court, and Tanfield chief baron, and the other barons of the ex- 
chequer, to confider whether the court of common pleas had 
authority to grant prohibitions without any writ of attachment, 
or plea depending. They were unanimous in the affirmative, 
according to a multitude of precedents. The juſtices of the 


common pleas were not called, having often before determined 


the point. © So now,” ſays Lord Coke, © this queſtion is at 
peace, being refolved by all the judges of England.” 

The difference between the courts of king's bench and com- 
mon pleas is this, that in the king's bench a prohibition may 
be awarded upon a bare /arm/e, without any ſuggeſtion on re- 
cord, and ſuch writ is only in the nature of a commiſſion Hro- 
hibitory, which is diſcontinued by the demiſe of the king (a); 
but that as to a prohibition iſſuing out of the common pleas the 
ſuggeſtion muſt be on record, and therefore is conſidered as the 
ſuit of the party, in which he may be nonſuited, and is not 
«diſcontinued by the death of the king. Latch 114. 
Palm. 422. Prohibitions alſo are not granted ex gratid by the 
Court, but ex debito juſtitic. If the ſpiritual court exceeds its 
juriſdiction, upon information either by the party, or a mere 
ſtranger, the king's courts will prohibit them, for “ prohibi- 
tions are not of favour but of juſtice to be granted.” Art. Cleri. 


Roy 77. 


(a) But guære, whether the words of the be not conſidered as a ſuit between party 
flat, 1 Ed. 6. c. 7. /. 1. bc not extenſive | and party. 
enough to include a prohibition, though it | 
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2 Inſt. 607. © Serjt. Morten libelled in the admiralty; a prohthi- 
« tion was prayed in the king's bench, Mild king's 1erjt. 
« prayed that the Court would allow Morton his privilege of 
being ſued in the common pleas. Ihe Court doubted whe- 
« ther this privilege ſhould be allowed in prohibition. But ex 
« afſenſu partium it was ordered that the Plaintiff ſhould ſue 
« for his prohibition in the common pleas. But becauſe the 
“common pleas refuſed the prohibition, it was moved again 
„in the king's bench; and all the Court were of opinion that 
“ prohibitions are grantable ex debito juftitiz, (and not in the 
« diſcretion of the juſtices as Hobart, 67, ſays,) and after ſen- 
„ tence and appeal, 1 Sid. 65. Serj. Morton's caſe.” © All the 
« judges agreed that the granting prohibitions is not a diſcre- 


« tionary act of the court, but they are grantable ex merito juſ- 


« tie; and they denied Lord Hobart's opinion in his Reports, 
* 67. which Rolle, Chief Juſtice, had frequently done before.” 
Sir T. Raym. 3. Woodward v. Bonithan. 


It was one of the articles of impeachment againſt Sir Robert 


Berkley, a judge of the king's bench, that he had deferred to 


grant a prohibition to the eccleſiaſtical court, on a ſuggeſtion 


that the ſuit was for tithes of houſes in Norwrch, although it 
was moved by counſel many ſeveral times; and that on various 
other occaſions he had deferred to grant prohibitions, where by 
law he ought to grant them. 1 Szate Trials, 713. And where 


Holt and the Court refuſed to grant a prohibition, they ordered, 


that the ſuggeſtion ſhould be entered on the record, that they 


might enter the reaſons of their denial. 1 Salk, 136. Biſhop of 


St. David's v. Lucy. A prohibition is ex debito juſtitiæ, if the 
court of admiralty proceed contrary to an act of parliament, per 
Lord Mansfield, 4 Burr. 1950. Howe v. Napier. Prohibitions 
being to keep every juriſdiction within 1ts proper limits, the law, 
as to prohibitions, and the form of them, cannot be altered but 
by act of parliament. , 2 It 601, 602. 

With reſpect to the practice in prohibition ; antiently, prohi- 
bitions ſeem to have been granted as a mere matter of courſe, 
and the proceedings in the court below were ſtaid, till it could 
ſhew its juriſdiction : almoſt all the queſtions of juriſdiction 
therefore, aroſe on applications for a conſultation. Afterwards a 
ſuggeſtion or ſurmiſe became neceſſary, which was not required 
to be proved, but the Plaintiff was bound to make his declara- 
tion exactly conformable to it; for if the Court found that the 
declaration did not warrant the ſurmiſe, they forthwith granted 
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IN THE THIRTY -5SECOND YEAR OF GEORGE III. 
2 Inſt. 605. 


a conſultation. This appears by the complaint of 


the biſhops in the Articuli Cleri, where they alledge, that there 


was great delay and difficulty in obtaining conſultations, while 
prohibitions were granted by any one of the judges out of court, 
at their chambers. 2 1. 605. The at. 2 Ed. 6. c. 13. 14. 
requiring proof of the ſuggeſtion in the cafe of tithes, was made 
in favour of the clergy, for ſuch proof was not neceilary at com- 
mon law. If no ſuch proof was neceſſary in the caſe of tithes, it 
was not in any other-caſe, and therefore the practice of proving 
the ſuggeſtion mult have begun fince that ſtatute. Perſons inte- 
reſted, as pariſhioners, who may noc be competent witneſles at 
the trial, may be ſuflicient witneſles ro prove the ſuggeſtion 
under that ſtatute, and after recording the proof of the ſugget- 
tion, nothing is to be objected againſt the perſons of the witneſles, 
or their evidence. 4 Bac. Abr. 246. It ſeems therefore that 
{light proof of the ſuggeſtion is ſufficient. As to the declaration, 
« when the matter ſeems doubtful to the court, upon a queſtion 
of fact or law, the Plaintiff has leave to declare, that the par- 
« ties may have the fact properly tried by a jury, or the law 
« ſolemnly conſidered.” 1 Burr. 198. Rex v. the Biſhop of Elp. 
If the Court therefore have any doubt in this cafe, they will 
allow the Plaintiff to declare in prohibition. | 

Adair and Bond Serjts. argued againſt the motion to the fol- 
lowing effect. | 

It is not diſputed, that martial law can only be exerciſed in 
this country, ſo far as it is authorized by the mutiny act and 
the articles of war. The power of the Court to grant a prohi- 
bition to a court martial in certain poſi:ble caſes, is alſo allowed. 
But great caution ſhould be ebſerved, not to intertere with mi— 
litary diſcipline. It is not an aifidavit on a mere ſuggeſtion, 
which might be uſed in every caſe to avoid or delay punithment, 
that will of courſe obtain a procceding dangerous to all order 
and regularity, in the fleet and army. If the ofiender and the 
offence be clearly within the juriſdiction of a court martial, there 
can be no ground for either a prohibition, or a review, in a court 
of civil judicature. 3 
The firſt ground on the other ſide, is that the Plaintiſf was 
But it is not ncceſſary, in order to make a man 
amenable to military law, that he ſhould be a ſoldier. The act 


expreſsly ſubjects to military law, thoſe perions who receive pay 


as ſuch, whether they are really ſoldiers or not. The old ſta- 


tutes on the ſubject likewiſe fix on that circumſtance as the cri— 
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terion by which the engagement is decided: the receiving money 
though the perſon was not inrolled, and afterwards deſerting, 
is felony by thoſe ſtatutes, 18 Hen. 6. c. 19. 7 Hen. Ne. 
3 Hen. 8. c. 5. 5 Elis. c. 5. Jenk. Cent. 271. The 23d ſection 
of the articles of war, article 2. directs, © that all crimes not 
capital, and all diſorders and neglects, which officers and 
* ſoldiers may be guilty of, to the prejudice of good order and 
« military diſcipline, though not ſpecified in the ſaid rules and 
< articles, are to be taken cognizance of by a general or regi- 
mental court martial, according to the nature and degree of the 
« offence, and to be puniihed at their diſcretion.” Now, the 
Plaintiff having admitted himſelf to be a ſoldier, and having 
been guilty of an act to the prejudice of good order and mili- 
tary diſcipline, was liable to the juriſdiction of the court martial: 
no prohibition therefore ought to. iſſue. 

But in fact, the Plaintiff was a ſoldier, and the only objection 
to the court martial on this head, is too great indulgence to the 
Plaintiff: a court of common law would not have ſuftered him 
to give evidence to contradict his own admiſſion under his hand- 
writing, and his own repeated acts in the character of a ferjeant. 
It would be enough to ſay, that there was evidence on both 
ſides before the court, and that they have formed a con- 
cluſion upon it, being a matter clearly within their cognizance; 
for it would be abſurd to ſay, that a court inſtituted for the pur- 
pole of trying ſoldiers, ſhould not have a power of trying whe- 
ther they are ſoldiers or not. The receiving pay as a ſoldier is 
deciſive evidence, that the Plaintiff was ſubject to their juriſ- 
diction. All the comments made on the return and the letters, 
are immaterial ; but a return made to and by. the proper officer 
is evidence in itſelf, and does not require to be verified. 

With reſpect to the ſecond objection, an error in receiving or 
rejecting evidence, is not a ground of prohibition. But the 
objection itſelf is not founded in facts, applied to Captain Camp- 
bell's letters, and Heretage's depoſition (a). Campbell's letters were 
called for by the priſoner, not produced againſt him, and Here- 
tage's depoſition was read without any objection being made. 
When an objection was made to the reading Sephenſon's depo- 
ſition, it was allowed. And in reality, there was no prejudice 
to the Plaintiff in reading it, as the witneſs was fully examined 
divd vocc. The evidence which was rejected, as ſtated in the 


(a) Vide the ſuggeſtion and affidavit. 
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Affidavit, was, firſt, that of Title, who was examined; and 


ſecondly, that of Luut; for the admiſſion ef which no caſe 
was ſtated, nor is it now explained in the affidavit. The ob- 


ject of calling both of them was only to furniſh the priſoner 


with evidence in an action againſt them, and had no relation to 
the charge before the Court. 

As to the third and fourth grounds, a man cannot be convict- 
ed of an offence not included in the charge, and not of the 
ſame nature; but of an offence of an inferior degree and of the 
{me nature, he may. Thus, on an indictment for an aſſault, 
with intent to commit murder, a man may be convicted of a 
common aſſault. The charge 1s, “ adviſing and perſuading 
« the two drummers to deſert, and inliſt in the ſervice of the 
« Faft India Company, knowing them to be drummers of the 
« Coldfiream regiment of Guards.“ The ſentence ſtates, © that 
« the priſoner was inſtrumental to, and promoting the inliſt- 
« ment,” which is ſtated to be an offence of the fame nature, 
though of an inferior degree. The evidence ſhews the mean- 
ing of the ſentence, vis. the ſending the men to diſguiſe them- 
ſelves, and furniſhing them with diſguiſes, in order to. deſert, 
and inliſt in the Company's ſervice. | 

The Court ſeems to have doubted, whether advice and per- 


{uation could be by an act only without words, and they refer to 


the acts done, as included within. the charge, which they cer- 


tainly are. Thus according to Lord Cole, the term aiding, com- 


prehends “ counſelling, abetting, plotting, aſſenting, conſenting 
„and encouraging to do the act.“ 2.7/7. 182. The mliſting 
with the L/ India Company was an act of deſertion, and the 
only act that could ſubject the men to the charge of deſertion. 
Marſhall in reply, inſiſted upon his former grounds of argument, 
and urged farther, that receiving pay as a ſoldier would not alone 
make the perſon who received it a foldier ; or at moſt, he could 
only be treated as a ſoldier, while he continued to receive it. 
Now the Plaintiff here received no pay after the month of Decem- 
ber 1791. Nor was the circumſtance of the Plaintiff figning him- 
ſelf Serjeant, concluſive evidence that he was a Serjeant, this being 


a criminal proceeding, any more than if A. Z. were to perſonate 
the character of a ſoldier, it would make him liable to be 


puniſhed as a deſerter, though he would be guilty of a fraud. 
So if a man and woman live together as huiband and wife, in a 


civil action, the huſband would not be permitted to deny his 


marriage. 
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marriage, yet in an indictment for bigamy, the marriage muſt 


be ſtrictly proved, 
Cur, cult adviſ. 


On this day, the judgment ef the Court was thus given by 

Lord LoucGyBoOROUGH. In this caſe, which ariſes on a motion 
for a prohibition, the novelty of the application was a ſufficient 
reaſon why the Court ſhould grant a rule to thew cauſe, and 
give it that conſideration which the importance of it ſeemed 
juſtly to demand. It has been very fully argued on both ſides, 
and with great ingenuity and ability, Every thing has been 
faid in ſupport of the motion by my brother Marſhall, that any 


talents, ability, or 1ngenuity could ſuggeſt. But upon the reſult 


of the whole, the Court are clearly of opinion, that the pro- 
hibition ought not to iſſue. | 
The ſuggeſtion begins, by ſtating the laws and ſtatutes of the 


| realm, reſpeQing-the protection of perſonal liberty. It goes on 


to ſtate, that no perſon ought to be tried by a Court Martial, 
for any oftence not cognizable by martial law, and fo on. In 
the preliminary obſervations upon the cafe, my brother Mar/hall 
went at length into the hiſtory of thoſe abuſes of martial law, 


which prevailed in ancient times. This leads me to an obſcr- 


vation, that martial law ſuch as it is deſcribed by Hale, and 
ſuch alſo as it is marked by Mr. Juſtice Black/{one, does not exiſt 


in England at all. Where martial law is eſtabliſhed and prevail: 
in any country, it is of a totally different nature from that, 


which is innaccurately called martial law, merely becauſe the 
deciſion is by a Court Martial, but which bears no affinity to 
that which was formerly attempted to be exerciſed in this king- 
dom ; which was contrary to the conſtitution, and which has 
been for a century totally exploded. Where martial law pre- 


vails, the authority under which it is exerciſed, claims a juriſ- 


diction over all military perſons, in all circumſtances. Even 
their debts are ſubject to enquiry by a military authority: every 


ſpecies of offence, committed by any perſon who appertains 


to the army, is tried, not by a civil judicature, but by 
the judicature of the regiment or corps to which he be- 


longs. It extends alſo to a great variety of caſes, not relat- 


ing to the diſcipline of the army, in thoſe ſtates which ſubſiſt by 


military power. Plots againſt the Sovereign, intelligence to the 
enemy, and the like, are all conſidered as caſes within the cog- 
,21zance of military authority. 
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In the reign of King William, there was a conſpiracy againſt 
his perſon in land, and the perions guilty of that conſpiracy 
were tried by a council of officers, There was allo a conſpiracy 
againſt him in ZErng/and, but the conſpirators were tried by the 
common law. And within a very recent period, the incendiaries 
who attempted to ſet fire to the Docks at Port/month, were tried by 
the common law. In this country, all the delinquencies of ſoldiers 
are not triable, as in moſt countries in {urope, by martial law; 
but where they are ordinary offences againſt the civil peace, they 
are tried by the common law courts. Therefore it is totally 
inaccurate, to {tate martial law, as having any place whatever 


within the realm of Great Britain, But there is by the providence 


and wiſdom of the Legillature, an army eſtabliſhed in this 


country, of which it is neceſlary to keep up the eſtabliſhment. 


The army being eſtabliſhed by the authority of the Legiſlature, 
it is an indiſpenſible requiſite of that eſtabliſhment, that there 
thould be order and diſcipline kept up in it, and that the perſons 


who compoſe the army, for all offences in their military capacity, 


ſhould be ſubject to a trial by their officers. That has induced 
the abſolute neceſſity of a mutiny act, accompanying the army. 
It has happened indeed, at Citterent periods of the govern- 
ment, that there has been a ſtrong oppoſition ro the eſtabliſh- 
ment of the army. But the army being eſtabliſhed, and voted, 
that led to the cſtabliſhment of a mutiny act. A remarkable 
circumſtance happened 1n the reign of George the Firſt, when 
there was a diviſion of parties on the vote of the army: the 
vote paſſed, and the army was eſtabliſned, but from ſome 
political incidents which had happened, the party who oppoſed 
the eſtabliſhment of the army, would have thrown out the 
mutiny bill. Sir Robert Walpole was at the head of that oppo- 
tition, and when ſome of their moſt ſanguine friends propoſed 
it to them, they ſaid as there was an army eſtabliſhed, and 


even if the army was to be dilbanded, there rauſt be a mutiny 


act, for the ſafety of the country. It is one object of that act, to 
provide for the army; but there is a much greater cauſe for the 
exiſtence of a mutiny act, and that is, the preſervation of the 
peace and ſafety of the kingdom: for there is nothing ſo dan- 


Zerous to the civil eſtabliſhment of a ſtate, as a licentious and 
undiſciplined army ; and every country which has a ſtanding 


army in it, is guarded and protected by a mutiny act. An un- 
diſciplined ſoldiery are apt to be too many for the civil power ; 
but under the command of officers, thoſe officers are anſwerable 
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to the civil power, that they are kept in good order and diſcipline. 


All hiſtory and all experience, particularly the experience of the 


preſent moment, give the {ſtrongeſt teſtimony to this. The 


object of the mutiny act therefore, is to create a court inveſt- 


ed with authority to try thoſe who are a part of the army, in 


all their different deſcriptions of officers, and ſoldiers; and the 


object of the trial is limited to breaches of military duty. Even 


by that extenſive power granted by the Legiſlature to his ma- 
jeſty, to make articles of war, thoſe articles are to be for the 
better government of his forces, and can extend no further, than 
they are thought neceſſary to the regularity and due diſcipline 


ol the army. Breaches of military duty, are in many inſtances 


ſtrictly defined; they are ſo in all caſes where capital puniſh— 
ment is to be inflicted : and in other inſtances, where the degree 


of offence may vary, it may be neceſſary to give a diſcretion with 


regard to the puniſhment, and in ſome caſes, it is impoſlible 

more ſtrictly ro mark the crime, than to call it a neglect of diſ- 

cipline. | 
This Court being eſtabliſhed in this country. by poſitive law, the 


proceedings of it, and the relation in which it will ſtand to the 


courts of Weſtminſter Hall, muſt depend upon the fame rules, 
with all other courts, which are inſtituted, and have par- 


ticulzr .powers given them, and whoſe acts therefore, may 


become the ſubje& of application to the Courts of I gſiminſter 
Hall, for a prohibition. - Naval Courts Martial, Military Courts 
Martial, Courts of Admiralty, Courts of Prize are all liable 


to the controuling authority, which the Courts of JWe/{minfter 


Hall have from time to time, -cxerciſed, for the purpole of 


preventing them from exceeding the juriſdiction given to them: 
the general ground of prohibition, being an excels'of juriſdic- 
tion, when they aſſume a power to act in matters not within their 


cognizance. 
Another ground of prohibition, Which is indeed but a ſpecies 


of the other, is where an act has paſſed with reſpect to any au- 


thority reſident in other courts, as in the Eccleſiaſtical Court, in 
which there is an inherent juriſdiction. In ſuch a caſe, the 
courts of Męfminſter Hall have conceived, that where the au- 
thority is limited by an act of parliament, the Court which 
acted differently from the preſcription of the act, was in that 


inſtance exceeding its juriſdiction, and therefore liable to a pro- 


hibition. Beyond theſe two grounds, it does not occur to me 
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af Meſlminſter-Hall can intertere in the proceedings of other courts, 
where the matter 1s clearly within their juriſdiction. That they 
have decided wrong, may be a ground of appeal, may be a 
ground of review, but not a ground of prohibition, That has 
been diſtinctly laid down both in this court and in the court of 
King's Bench with reſpect to the Courts of Prize (a), and it is 
unneceſſary to quote authorities upon a point which leave 1t 
without a contradictory opinion. With reſpe& to the matter of 
evidence, where the inferior courts proceed upon the admiſſion 
of evidence, that could not be admitted in a court of law, or 
upon the rejection of evidence that would be admitted in a 
court of law, the 12th article of the complaint made againſt the 
judges in the reign of James the Firſt (6), and the anſwer to that 
article of complaint, ſhew diſtinctly the law upon that ſubject. 
The 12th article of complaint 1s, that the Courts have granted 
prohibitions to the Eccleſiaſtical Court upon the ground, that the 
Eccleſiaſtical Court would not allow the teſtimony of a ſingle 
witneſs to be ſufficient in caſes where in the common law 
courts the teſtimony of one witneſs would be ſuthcient, and their 
interference 1s the ſubject of complaint. The anſwer the judges 
make to it is, that in matters ſubje to the excluſive juriſdiction 
of the Eccleſiaſtical Courts, as the ſetting out of tithes, proofs of 
a legacy, proofs of a marriage, the Courts do not prohibit, though 
the rule of the Eccleſiaſtical Court requires more evidence than 
the common law, to eſtabliſh the fact ; but that where inciden- 
tally a matter comes before them, there the Courts of Męſtminſter 
Hall, upon ſuch a ſurmiſe, will grant a prohibition. _ 

| have ſtated theſe obſervations generally, upon the nature of 
an application for a prohibition. The foundation of it muſt 
be that the inferior court is acting without juriſdiction. It can- 
not be a foundation for a prohibition, that in the exerciſe of their 
juriſdiction, the Court has aQed erroneouſly. That may be a 
matter of appeal, where there is an appeal, or a matter of review : 
though the ſentence of a court martial is not fubject to a review, 
there are inſtances no doubt, where upon application to the crown, 
there have been orders to review the proceedings of courts martial, 
My brother Adair juſtly and correctly ſaid, that a prohibition 
to prevent the proceedings of a court martial, is not to be 
granted without very ſufficient ground and due conſideration. 
Not that it is not to be granted, becauſe it would be dangerous 
{a) See Brymer v. Athins, ante 1 vol. 164. 4 Term N.. B. R. 392. 


and Home v. Earl Camden, ibid. 4706. 2nd (4) 2 Lt. 608. Arti uli Cleri. 
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in all caſes to grant prohibitions ; for it would be undoubtedly 


dangerous, if there was a facility in applying for prohibitions, 
and the ſentence were to be ſtopped, for aſking it to be further 
enquired into. But in ſuch caſes it is the duty of the court to 
conſider the matter fully and deliberately, upon the motion to 
prohibit, and the Court could not without great danger, take 
the courſe in ſuch a caſe which they have done in others, wacre 
there is no danger in the delay, to put the matter in prohibi- 


tion, and determine 1t, upon the record. 


In this caſe, there are four grounds ſtated of prohibition. 
The firſt is a material one, becauſe if the firſt ground is made 
out, that the Court had no juriſdiction over the perſon, then of 


courſe they were proceeding in a caſe in which by law they 
ought not to have been proceeding. In conſidering that ground, 


it turns upon the allegation, that Grant, the perſon applying for 


the prohibition, was not ſubject to military law. I take it up, 


firſt, upon his affidavit, and where a prohibition is moved upon 


that ground, it is very material to conſider what the party him- 


elf has ſaid. In reading over this affidavit, it is calculated to 
convey an opinion by argument, that Grant was not ſubject to 


military law; but he does not maintain any direct aſſertion, 


upon which there could be an aflignment of perjury, that he is 


not an object of military juriſdiction. Stating the engagement. 


he had entered into with captain Campbell, he ſays, © he did 
e aſlume the character of ſerjeant in the 74th regiment, in order 
to enable him to carry on the buſineſs of a recruiting agent; 


but that the Deponent was never actually inliſted as a foldier.” 


When one knows more of the caſe, as we do by reading tlie 
proceedings of the court martial, it appears that he was never 
actually inliſted as a ſoldier, and therefore if he commenced origi- 
nally as a ſerjeant, the aſſertion is true; but it affords no con- 
cluſion on this affidavit. He ſays nothing of an atteſtation, 
there is no denial that he ever was atteſted; and there is a cir— 
cumſtance in the proceedings of the court martial, that gives 
ſtrong reaſon to think, that it is not a mere omiſſion ; becaunſe 
in the letters he produced himſelf from captain Campbell to him, 
captain Campbell tells him, (the expreſſion is not, © wnle/s you get 
your atteſtation”) but © unleſs you take your atteſtation to Chatham, 
and have it entered there.” So that the letter ſpeaks of an atteſla- 
tion exiſting, but not depoſited in the proper office. He gocs 
on farther and ftates, © that he did receive money from Mellrs, 
*< Brummell, and in the receipts granted by the deponent, he did 

| „ acknow- 
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Uiy 4 acknowledge the money there mentioned for his pay; and he 1792. 
Ins, = < b:lieves he did annex the words following © ſerjcant in the 746 
her « regiment, but he ſays, “that at the time he ſo received the mo- Craxr 
t to «* ney, and wrote thoſe words, he did not conſider himſelf to be . 
1 to © really and truly a ſerjeant in the 74th regiment, and ſuch Ses. 
ake «xyerds were added to his ſubſcription, that it might appear to 
\cre give it effect, He does not deny that he was a ſerjeant, he 
iDt- does not take that as a matter in iſſue. The aſſertion is ſimply, 

of what paſſed in his own mind; and when he ſtates that it 
'on. was for ths purpoſe of giving it eflect, he cannot be allowed to 
ade lay, « I did not mean by this, to become truly and really a ſer- 
1 of «jeant ; I meant to take the ſituation, receive the pay, and de- 


ler (4 ſcribe myſelf as ſuch, and not to be liable to the conſequences.” 
| That cannot be permitted in any caſe. But after theſe com- 


5 
r 
[9 
4 


nd, 

for ments, it comes to chis, the party applying for the prohibition, 

up, when he is to ſtate his own cafe, ſtates himſelf to be a perſon 

don not ſubject to military law: This the Court will require in all 

E ſuch caſes. But if he will not venture to aſſert that he is neither 

I to ſoldier or ſerjeant, or of any military deſcription, it is impoſ- 

x to ſible for the court to enter into the argument, and ſay from the 

ion, argument and eircumſtances that have been ſtated, this man ſhall | 
e is not be conſidered as ſuch, and therefore there is a ground laid | 
ent. for prohibition. | | | 
did But when we come to compare the proceedings of the court | 
der martial, with the affidavit, and the act of parliament, there is | 
nt; one circumſtance in the act, which ſpecifically applies. The 

oe. act does does not leave it to a queſtion, whether his inliſtment | 
tlic and atteitation is regular or not, but it fays, © any perſon who | 
ver mall be inliſted or receive pay as a foldier. The being in pay 

igi- as a ſoldier, fixes the military character upon him and very 

on- wiſely; and my brother Zr4 has ſhewn that this has been the 

'on, courſe of all the ads of parliamertt, which have paſſed relative 

cir- to the military engagement. The mutiny act ſquares itſelf with | 
ves the number of ſtatutes which had palied relative to the military 
nle ſervices, and the perſons who are engaged to ſerve. It was not 

im, left to be diſcuſſed, where there was a remedy by indictment, 

get what was the nature of the engagement, or how it was con- 

an, tracted, but the mere circumſtance of being in pay or having re- 

ſla- ceived preſt money, fixed on him the military character, ſo as to 

OCs ſubje him to the conſequences of a felony if he ated in breach 

Irs, of that character. Grant has therefore been in pay as a ſoldier ; 


it appears fo upon his affidavit. The objection to the proceed- 
1 inge 
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ings of the court martial upon this head, ſeems to me very fairly 
to be met by the anſwer that my brother Adair gave to it, for after 
the introduction of the receipt, it was clearly ſhewn, that he 
was in pay as a ſoldier, and there was an end to the enquiry 
upon that head. It is faid, and my brother Mar/ball put it very 
ingeniouſly, that he will only be liable while he is ſo receiving 
pay, and that the laſt receipt of his pay, does not prove he was 
actually in pay at the time of this offence. Whether he was or 
not, does not appear, and it is not neceſſary that it ſhould, for 
a perſon in pay as a ſoldier, is fixed with the character of a ſol- 
dier; and if once he becomes ſubjet to the military character, 
he never can be releaſed, but by a regular diſcharge. Upon the 
firſt part of the caſe therefore, I ſee no kind of doubt that can 
be entertained, but that this perſon was in a fituation that made 
him the object of a military tribunal, and that the court mar- 
tial were proceeding againſt a perſon within their juriſdiction. 
But it was argued with a great deal of ingenuity, that there was 
a contrivance here; that by concert between the recruiting ofli- 
cer and him, he was put into this fituation ; and it was well un- 
derſtood between the officer and him, that he was fo far only in 
a military ſituation, as to enable him to receive the pay, and do 
the recruiting ſervice. | 
[ think, allowing all the extent to that argument, 1t does not 
give the caſe much the more favor, when it comes to be conſi- 
dered, that this is the cafe of a perſon putting himſelf into that 
ſituation, and viſibly having made himſelf a party to ic. But 
he is a ſoldier beyond all poſſibility of doubt; and after having 
{tated that, perhaps it would not be neceſſary to go a great deal 


further. 
But the ſecond ground 1s the reception of improper, and the 


rejection of proper, evidence. Here I muſt again recur to the 
anſwer to the complaints of the judges. That all common law 
courts ought to proceed upon the general rule, namely the beſt 
evidence that the nature of the caſe will admit, I perfectly agree. 
But that all other courts are in all caſes, to adopt all the diſtinc- 
tions that have been eſtabliſhed and adopted in courts of com- 
mon law, is rather a larger propoſition than I chooſe directly to 
aſſent ro. If for inſtance, a witneſs excommunicated for contu- 
macy, were offered, he would not be received in a court of 
common Jaw: It is an eſtabliſhed rule and we are bound by it. 
But I do not hold that to be quite ſo extenſive, as that it ſhould 
go to courts martial, naval or military, There are other for- 
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ma! objections, that don't affect the credibility of the witneſs, 
but in the preſent caſe, I do not find the objections to be foun- 
ded in fact. The firſt objection, is the production of the letters 
of captain Campbell. The affidavit ſtates, that the letters were 
produced in evidence; but it ſuppreſſes in what manner they 
were produced ; it does not ſtate, that they were produced as 
evidence againſt the Defendant. In fact therefore the Court 
would find themſelves unable to proceed upon that; and he 
ſhews immediately afterwards, by reſting upon theſe letters, that 
of the letters of Captain Campbell, he thought he had a right 
to avail himſelf, and did avail himſelf. It therefore amounts 
only to this, that the letters of Captain Campbell were produced. 
The firſt of them were brought out at the priſoner's requeſt, 
and for the whole of his defence, he reſts upon the letters of 
Captain Campbell, upon that part of the charge. As to the de- 
poſition of Heretage, the objection is, that he was aſked whether 
the contents were true as {worn, and the queſtion was not put, 
whether he acknowledged it to be his hand-writing. But in 
fact, Herctage is examined completely and perfectly, and when 
an objection was made with reſpect to Szephen/or, the Court al- 
lowed the objection. What injury could he poſſibly fuſtain, 
when this depoſition was read over ? 

The objection is, that Heretage had been firſt examined, and 
then his depoſition read. It was read for the purpoſe of croſs 
examination : the information could not have been come at, if 
he had not been examined, and there would have been nothing 
to furniſh the matter of a croſs examination. Then the return 
was objected to. That the return may be falſified, my brother 
Adair never diſputed ; but that the return need not be verified, 
he contended rightly. It is then objected, that the queſtion 
was never aſked, how it came that Captain Campbell did not 
attend. But the prifoner ſummoned, by the Judge Advocate, 
all the witneſſes he thought proper to call. The next objection 
is, the ſtopping the examination of Turile, and the not ex- 
amining Lunt, Now it appears, that it is not ſtated, in the firſt 
place, in the affidavit, to what purpoſe they were to be ex- 
amined ; and therefore there the application would fail, becauſe 
it is neceſſary to ſhew the court the intent of their examination. 
For it is not the demand ſimply that ſuch a witneſs ſhould be 
examined, that a court martial proceeds upon: but they will 
alk, for what purpoſe is ſuch a witneſs to be called, In another 
part of the. affidavit, Grant ſtates, that he was not permitted to 
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prove by witnelles, that he was not a ſoldier : but he does not 
name any one witneſs, from whom that proof was to reſult ; 
upon that ground therefore, (if it could be a ground for a pro- 
hibition) I think there is not ſuch a ſtatement appearing on the 
affidavit, or ſupported by the proceedings, that if it were an ap- 
plication to us to grant a new trial, ſuppoling this matter had 


been tried in this court, we ſhould have any reaſon to ſay, that 


the Court at the trial, had done wrong in their rejection of 
ſome part of the evidence, or in the concluſions they drew from 

the other. | 
Then the other two grounds are, that Grant has not been 
convicted of the crime contained in the charge; and that the 
crime of which he is convicted, is not an offence which makes 
him liable to the mutiny act. The charge is, the having ad- 
viſed and perſuaded two men to enliſt in the ſervice of the Eaſt 
India Company, knowing them to be ſoldiers in the Coldftrean 
regiment of Guards. This charge is diſtin and ſpecific, and 
the evidence which has been adduced in ſupport of it, fully, 
in my apprehenſion, verifies and proves it. In drawing up the 
judgment of the court martial, they have taken a diſtinction, 
which, I confeſs, I do not perfectly underſtand. They ſay, 
that the evidence amounted to a proof, that the priſoner had 
encouraged and promoted the inliſtment with the Eaft India 
Company, which was a ſmaller ſhade of the offence, deſcribed 
by the particular words in the charge. Upon the circumſtances 
of this caſe, as they ſtood in the evidence before the Court, the 
inliſtment with the EI India Company. was the act of deſertion. 
There was no deſertion, no quitting the ſervice, in the two 
men getting drunk at different ale-houſes, for the changing 
their cloaths, and taking meaſures in order to deſert, would all 
have been at an end, and entirely at an end, if the next day 
they had gone back to their regiment. The only thing that 
fixed them, was their atteſtation for the ſervice of the Company; 
and therefore by that they had deſerted from the ſervice, in which 
they were engaged. Therefore the inliſting them into the ſer- 
vice of the Eaſt India Company, under the circumſtances of this 
caſe, was conducting them in a direct act of deſertion, and was 
not only adviſing and perſuading, but doing ſomething more; 
becauſe Grant not only ſuggeſted to them the idea of leaving 
the ſervice in which they were, but was the means of their 
doing it. Inſtead therefore of an inferior degree, it appears to 
me directly and * within the words of the charge. If a 
2 Is difference 
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ot difference were to be made, it rather tended to an aggravation 1792. 
2 of the charge: and I think it would be totally unpreced lented, On | 
0- to make that the ſubjeR of a prohibition, Graxrt | 
5 n = ; . 
\c Taking the whole of the caſe together, it is clear, that there sir Ca«:r us | 
p- is ground to ſuppoſe that they meant to convict him of the * | 
id charge. But if by the nicety which they uſed in penning the | 
at | ſentence, that ſentence were to be invalidated, it could not be | 
of by a prohibition, whatever it might be by a review, or by an ap- 
m peal. The moſt that can be made of it, is an error in the pro- 
ceedings; but we cannot prohibit upon that account. The 
en ſentence in the caſe of an unfortunate admiral, was certainly | 
* an inaccurate one. The queſtion there was, whether the Court 
es had not miſtaken the law, yet a prohibition was not thought 
d. of. (a) But it is unneceſſary to diſcuſs the ſentence fur- 
if | ther; it would be extremely abſurd to comment upon it, 
by as if it was a conviction before magiſtrates, which was to be | 
d diſcuſſed in a court where that conviction could be reviewed. | 
I have thus gone through all the circumſtances of the caſe, in | 
y, 8 8 , | 
* order, as far I can, to ſhew that the Court have paid great atten- , | 
5 tion to the arguments which have been urged. ; | 
} 
. With reſpect to the ſentence itſelf, and the ſuppoſed frank | 
d of it, I obſerve that the ſevere part is by the court depoſited, | 
* where it ought only to be, in the breaſt of his majeſty. I have 
q no doubt but that the intention of that was, to leave room for 
* an application for mercy to his majeſty, from the goodneſs and 
e clemency of whoſe diſpobtion, applications of this nature are 
* always ſure to be duly conſidered, and to have all the weight | 
0 they can poſſibly deſerve. | 
g Rule diſcharged. 
ll ; 3 f 
(a) It is preſumed, that his Lordſhip here with the French ſhips, which it was his duty 
iy alluded to the ſentence againſt the unfortu- to have aſſiſted; and for that he did not do 
at nate Admiral Byng, which was as follows. his utmoſt to relieve &. Philip's Cafele, in his 
* The Court, purſuant to an order from | majeſty's Iſland of Minorca, then beſieged 
Bs the Lords Commiſſioners of the Admiralty, | by the forces of the Frexcy king, but acted 
ch to Vice Admiral Smith, dated 14th December | contrary to, and in breach of his majeſty's 
r- 1756, proceeded to enquire into the conduct | command; and having heard the evidence, | 
18 of the Honorable Feb Byng, Admiral of the and priſoner's defence, and very maturely | 
| Blue Squadron of his majeſty's fleet, and to | and thoroughly conſidered the ſame, they | 
as try him upon a charge, that during the en- | are unanimoully of opinion, that he did not | 
; gagement between his majelty's fleet under | do his utmoſt to relieve Sr. Philip's Caftle, 
x his command, and the fleet of the French | and alſo, that during the engagement, be- 
8 king, on the z0th of May laſt, he did with- | tween his majeſty's fleet under his command, 
1r draw, or keep back, and did not do his ut- | and the fleet of the French king, on the 2oth | 
0 moſt to take, ſeize, and deſtroy the ſhips of | of Aa laſt, he did not do his utmoſt to | 
f the French king, which it was his duty to | take, ſeize, and deſtroy the ſhips of the 
a have engaged, and to afliſt ſuch of his ma- French king, which it was his duty to have 
e jeſty's ſhips as were engaged in the action engaged, and to aſſiſt ſuch of his majeſty's | 
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ſhips as were engaged in fight with the 
French flips, which it was his duty to have 
aſſiſted; and do therefore unanimoully agree 
that he falls under part of the 12th article 


of an act of parliament of the 22d year of his 


preſent majeſty, for amending, explaining, | 
and reducing into one act of parliament the 
Jaws relating to the government of his ma- 


jeſty's ſhips, veſſels, and forces by ſea; and 


as that article poſitively preſcribes death, with- 
out any alternative left to the diſcretion of the 
court, under any variation of circumſtances, the 
Court do therefore unanimouſly adjuage the 
ſaid Admiral John Byng to be fot to death, at 
ſuch time, and on board ſuch ſhips as the 


lords commiſfioners ſhall direct. 


But as it appears by the evidence of Lord 
Robert Bertie, Captain Gardicr, and other 


ALSEPT v. 


oficers of the ſhip, who were near the per. 
on of the admiral, that they did not per- 
ceive any backwardneſs in him during the acting, 
er any mari of fear or confuſion, either from hi 
countenance or behaviour, but that he ſcemed 15 
give his orders coolly and diſtinf@ly, and did ub. 
ſeem wanting in perſonal courage, and from oth», 
circumſtances, the Court do not beliewe that He, 
miſconduct aroſe either from cowardice or diſaf. 
fection, and do therefore unanimouſly think 
it their duty, moſt earneſtly to recommend 
him as a proper object of mercy.” M. Ar. 
\aval Courts Martial, Append, Ny, 
34. But now by 19 Geo. 3. c. 17. J z. a 
court martial may either “ pronounce ſen. 
« tence of death, or inflit ſuch other pu- 
* niſhment as the nature and degree of the 
© offence ſhall be found to deſerve.” 


thur on 


EYLES., 


HIS was an action of debt againſt the warden of the 


Fleet, for the eſcape of Francois Gabriel de V, ertillac, a 


priſoner in execution. 


The declaration ſtated a judgment recovered in the king's 
bench, that the priſoner was committed to the cuſtody of the 
marſhal, and afterwards removed by habeas corpus to the Fleet, 
and that the Defendant wrongtully and unlawfully, and with- 


him to eſcape, Wc. 
Pleas. 1. Ni debet. 


t the leave and licence of the Plaintff, permitted and ſuffered 


2. That the king granted 1 office of 


warden of the Fleet to the Defendant, by letters patent; that 
from the time of the granting of the ſaid office, the ſaid priſon 


f hath been, and of right ought to have been, and {till of right 


ought to be maintained and repaired by and at the expence of 
his majeſty, and not by and at the expence of the Defendant ; 
that the Defendant took all due and poſſible care in his power 
to prevent the eſcape; that notwithſtanding ſuch care, the faid 
Francois Gabriel without the conſent, privity, or knowledge of 
the Defendant or his ſervants, c. did contrive, conſpire, con- 
federate, and agree, together with two other perſons, whoſe 
chriſtian names were unknown, but whoſe ſurnames were 
Palmer and Imber, unlawfully to break the ſaid priſon by and in 


behalf of the ſaid Francois Gabriel, and to effect his eſcape from 


and out of the ſame: that the ſaid unlawful combination, con- 


ſpiracy, 


Per- 
per- 
ion, 
1 hi; 
ed 15 
4 1:0; 
oth 
ft by, 


— 


IN THE THIRTY-SECOND YEAR OF GEORGE III. 


piracy, &c. having been fo entered into, the ſaid two perſons 


unknown, in purſuance of ſuch unlawful combination, &c. and 
in order to effect the eſcape of the {aid Francois Gabriel, and juſt 


before the ſaid eſcape in the declaration mentioned, did unlaw- 


fully, ſecretly, and clandeſtinely, and without the conſent, Oc. 
of the Defendant, or his ſervants, Oc. fling, caſt, and throw, 
and cauſe to be flung, caſt, and thrown over, and acroſs a cer- 
tain external wall of the ſaid priſon, contiguous and next ad- 
joining to a certain houſe, part of certain premiſes fituate in 
London aforeſaid, commonly called and known by the name of 
The Bell Savage Inu, not then and there belonging to the 1aid 
priſon, a certain rope ladder, then and there being faſtened to 
and ſuſpended from one of the windows of the ſaid houſe, ſo 
contiguous and adjoining to the ſaid priſon as aforeſaid, over- 
looking the ſaid wall of the ſaid priſon, for the purpole of 
thereby then and there effecting the eſcape of the {aid Francois 
Cabriel, from and out of the ſaid priſon over the aforeſaid wall 
thereof; and the ſaid Francois Gabriel did thereby, and by means 
thereof, and in conſequenee of the inſufficient height of the 
ſaid wall of the ſaid priſon, then and there at the ſaid time 
when, &c. ſecretly, privately, and clandeſtinely eſcape from and 
cut of the ſaid priſon, over the ſaid wall thereof, without the 
conſent of, or any negligence or default in the Defendant, or 
any or either of his deputies or ſervants, Sc. That immedi- 
ately after the ſaid eſcape of the ſaid Francois Gabriel, he made 
freſh purſuit, c. that notwithſtanding ſuch freſh purſuit, the 
fad Francois Gabriel, together with the ſaid two other perſons. 
before the ſaid Francois Gabriel ceuld be re-taken, or the ſaid 


two other perſons could be apprehended, and alſo before the 


exhibiting of the ſaid bill of the ud. PlaintitF againſt the faid 
Defendant, to wit, Oc. fled and departed from this kingdom 
into certain foreign parts, out of the reach of the proceſs of 
any of the courts of this country, to wit, into the kingdom of 
France, and there from thence continually hitherto have re- 
mained and continued, and ſtill are refident and abiding ; that 


at the time of the ſaid unlawful combination, conſpiracy, con- 


tederacy, and agreement herein mentioned, and alſo at the 
time of the ſaid eſcape of the ſaid Francois Gabriel, he the 
laid Francois Gabriel, and the ſaid other two perſons were aliens, 
and each and every of them was an alien, born out of the liegeance of 


our ſaid lord the now king, to wit, in the ſaid kingdom of France, of 


parents then and there being ſubjects of that kingdom; and that they 
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the ſaid Francois Gabriel, and the ſaid two other perſons have no! 


.nor had either of them at any or either of the times aforeſaid, any 


lands, tenements, or other property in this kingdom, whereby they 
could be amenable to the laws or juſtice of this country, for or in re- 
ect of the ſaid eſcape of the ſaid Francois Gabriel, &c. that the ſaid 
eſcape in that plea mentioned, and the ſaid eſcape in the ſaid 
declaration mentioned were one and the ſame, and not other or 
different; and that the Defendant was not warden of the ſaid 


priſon of the Fleet, otherwiſe than in reſpect of the ſaid letters 
patent, We, Tc. Te. 


The third plea did not differ in any material reſpect, from 
the ſecond. | 

The replication to the ſecond plea, proteſting againſt the 
ſeveral matters alledged in it, concluded with a traverſe, “ with- 
« out this, that the ſaid Francois Gabriel did eſcape from and 
out of the ſaid priſon, without any negligence or default in the 


* ſaid Defendant or any or either of his deputies or ſervants, &. 


A 
The replication to the third plea concluded with a ſimilar 


traverſe. 
The rejoinder took iſſue on each of the traverſes. 
At the trial, a verdict was found for the Plaintiff. But a 


rule was now obtained to ſhew cauſe, why the verdict ſhould 


not be ſet aſide, and a new trial granted. The grounds on 
which this rule was moved for were two; one, that an action 


of debt would not lie for a negligent eſcape, the other, that the 


matters diſcloſed in the plea, which were proved, ſhewed that 
there was. in fact no negligence on the part of the Defendant. 
Againſt the rule Je Blanc and Runnngton, Serjts. thewed 
cauſe: In anſwer to the firſt objection, they urged that there was 
no diſtinction, as to the action of debt, between a negligent 


and a voluntary eſcape ; but that debt would he, on every eſcape 
of a priſoner who was in execution. The at. Weſt. 2. (a) firſt 


gave a writ of debt againſt a gaoler, for the eſcape of a ſervant 
or accountant, at the ſuit of his maſter. The 1 Ric. 2. c. 12. 
which was made expreſsly for the purpoſe of regulating the con- 
ſinement of priſoners in the Fleet, extends the action of debt 
againſt the warden, to all caſes of eſcapes in execution: and no 
diſtinction is made by Lord Coke, in commenting on theſe ſta- 
tutes between voluntary and negligent eſcapes. 2 Inſt. 382. In 
Bonafous v. Walker, 2 Term Rep. B. R. 127. the diſtinction was 
10 little regarded, that evidence of a negligent eſcape was holden 


(a) 13 Edu. bs ff. I, c. 11. 


0 
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to be good under a count for a voluntary eſcape. That in truth 
debt as well as caſe will lie for the eſcape of a priſoner in execu- 
tion, appears from Cro. Elis. 767. Cro. Fac. 288. Plowd. 35. 
Laich 168. 2 Bulltr. 310. 3 Co. 52. a. 1 Roll. Abr. 809. 1 Ventr. 
211. 217. 1 P. Wms. 685. F. N. B. 93. 2 Stra. 873. 5 Burr. 


2812. 2 Term Rep. B. R. 126. With reſpect to the ſecond 


ground, on which the rule was obtained, the facts ſtated in the 
plea only ſhew that the eſcape was not a voluntary one. But it 
was not neceſlary to ſtate on the part of the Plaintiſt, any ſpeci- 
fic act of negligence in the Defendant, every eſcape which does 
not ariſe from the act of God or the king's enemies, being by 
conſtruction of law a negligent eſcape, 1 Roll. Abr. $98. lit. cape, 


Dyer 66. b. 4 Co. 84. a. And though the reaſon given in both 
Dyer and Coke, why the gaoler is liable, where the priſon is 


broken by perſons not alien enemies, (though their force was 


irreſiſtible) is that he has a remedy againſt them, yet it appears 


from the year-book 33 Hen. 6. 1. that „if a number of the 


King's ſubjects who are unknown break open the priſon in the 
night and ſet the priſoners looſe, in that caſe the marſhal ſhall 
be charged, for negligently keeping them.” So that the liabi- 
lity of the gaoler does not depend on his having a remedy over, 
againſt the perſons who cauſed the eſcape (a). But public po- 
licy requires, that the keepers of priſoners ſhould be ſtrictly re- 
ſponſible for the ſafe cuſtody of priſoners, in the ſame manner 
as common carriers are for the fate carriage of goods, and that 
nothing ſhort of the act of God or the king's enemies ſhould 
excuſe them. It was on this principle, that after the gaols in 
the Metropolis were deſtroyed by the rioters in the year 1780, 
an act of parliament (%) was palied, to indemnify the gaolers 
trom the conſequences of their priſoners eſcaping ; though no 
actual negligence could be imputed to them, as it was impol- 
ble for them to prevent ſuch eſcapes. | 


(4) The argument here uſed is, that as | within the King's hegeance, agaigſt whom 
the perſons who break open the priſons are | an action might be brought. belides, in 
utuoton, and therefore there can be no re- that caſe there was no deciſion. So that 
medy againſt them, the true reaſon why the | upon the whole, the reaſoning in Dyer 66. 
gaoler is liable, is not that which is given . and 4 Co. 84. 4. does not appear to be 
oy Dyer and Lord Coke. This indeed feems | contradicted by the year-book. 
to be ſupported by the poſition of Pri/or in (b) 20 G. 3. c. 64. There is alſo a fimi- 
the year-book : but in the ſame caſe Danby | lar proviſion to indemnify the marſkal of the 


expreſsly diſtinguiſhes between the acts of | king's bench priſon, in the laſt ſection of 


ne king's enemies, againſt whom the gaoler | the far. 12 Ges. 3. c. 23. 
could have no remedy, and thoſe of perſons | 
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_ Adair, Bond and Marſhall, Serjts. in ſupport of the rule, ar. 


gued that it had never been decided, that the law with reſpect 


to gaolers was the ſame as with reſpect to common carriers, and 
that they were anſwerable to the ſame extent, for every eſcape, 
except that was occaſioned by the act of God or the king's ene- 
mies. In truth a gaoler and a carrier ſtand in very different 
ſituations. According to the doctrine of the caſes cited on the 
other fide, a gaoler is liable becauſe he has a remedy over, but 


that is not the ground of a carrier's liability: according to thoſe 


caſes alſo, a ſudden fire by means of which the priſoners.elcape, 


is a matter of defence of which the gaoler may avail himſelf, 


'but a carrier {till remains chargeable though the goods commit- 


ted to his care are deſtroyed by fire, without any negligence on 


his part, unleſs the fire were occaſioned by lightning. 1 Term 
Rep. B. R. 27. Admitting the law to be, that a gaoler is liable 


for an eſcape, effected by perſons not of the deſcription of the 
'king's enemies, becauſe he has a remedy againſt them; in the 
-preſent caſe the defendant ought clearly to be diicharged, be- 


cauſe it appears on the record, that the two perſons who aſſiſted 
the priſoner in his eſcape, were aliens, and had no property in 
this kingdom, by which they could be amenable to our laws, 
With reſpect to the form of the action, there is no decided au- 
thority to ſhew, that an action of debt will lie for an eſcape, 
where no fault could be imputed to the gaoler. All the caſes 
where debt has been brought, have been of voluntary eſcapes. 
The remedy which the common law points out, is an action on 
the caſe, in which it would be open to the Defendant to ſhew, 
that he was not in fault, and the jury would aſſeſs damages 
accordingly. The ſtatutes Wefl, 2. and 1 Ric. 2. which gave 
an action of debt on an eſcape, clearly refer, by fair conſtruc- 
tion, only, to an eſcape with the knowledge and actual permiſ- 
ſion of the gaoler and warden; but as in the preſent caſe, the 
eſcape was entirely without the knowledge or aſſent of the war- 
.den, the common law remedy ought to have been purſued. 


As every eſcape of this kind is holden to be a negligent eſcape 


by mere conſtruction of law, the replication was wrong in tak- 


ing a traverſe on a matter of legal inference. 
| Cur. vult adviſ. 


Lord LouGHBOROUGH. In this caſe the Plaintiff is intitled 
to judgment, it being clear that an action of debt will lie for 


the eſcape of a priſoner in execution. In the year book 


33 Kr. 
4 
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33 Hen. G. c. 1. (a) the action was debt for an eſcape which 
was evidently involuntary, In Plowden 35, it is debated, whe- 
ther the action lay at common law, by the ſtatute Hef. 2. or 
by that of Ric. 2. and an inſtance is cited (5), before the time 
of Ric. 2. of debt being brought for an eſcape: but the Court 
held, that whether it was by the common law or by either of 
thoſe ſtatutes, yet that the action laid. Lord Cokein 2 Inf. 382. 
refers the action to the conſtruction of the ſtatute of N. 2. 
and in Plocoden it is ſaid, that the ſtatute of Ric. 2. extends to 
all gaolers, like the ſtatute de circumſbectè agatis (c), to all bi- 
ſhops, as well as the biſhop of Norwich, To the ſame effect 
allo is 1 Ventr, 217. The queſtion therefore is not now open to 
argument, and the verdi& muſt be entered for the whole ſum. 
With reſpect to the other point, it is impoſſible to take that 
ground. As the law ſtands, nothing but the act of God or the 
king's enemies will be an excuſe. I take the notion of fire 
being an excuſe, to have ariſen from tome ſhort expreſſions in 
the books. In the year-book the words are “ ſudden tempeſt. of 
fire”, (c) but Rolle (e) in his Abridgment, and Dyer (F) from 
whom he cites, ſays “ fire which is the act of God,” which ſeems 
to mean fire by lightning. 

Judgment for the Plaintiff (g). 

(% 1 Boll. Abr. 808. pl. 6. 
/ Dyer 66. 6. 


(g) See 4 Term Re». B. R. 789. Eſliot v. 
the Duke af Norfu/t. | 


fa) FN . | 

% 45 Ed. z. 

(c) 13 Ed. 1. J. 4+ 

'(/) But in the latter part of the cafe 
the expreſſion is, S. uit per ſodein aventure | 


a feu, &c. 


WARR E U. HARBIN . 


EIS was an action of debt, for the penalty of the ſtatute 

2 Geo, 2. c. 24. for bribery at the laſt election for the 
borough of Seaford. The declaration ſtated the writ, and that 
the Lord Warden iſſued his precept to the bailiffs and jurats of 
Seaford; but the precept produced in evidence was directed 
to the bailiff (in the ſingular number) and jurats. Mr. Baron 
Hoitham who tried the cauſe, thought this a material variance, 
and therefore the Plaintiff was non-ſuited. 

A rule having been granted to ſhew cauſe, why the non-ſuit 
ſhould not be ſet aſide, Rooke Serjeant ſhewed cauſe. Admitting 
that a ſlight variance in the precept is not material, according 
to the doctrine laid down in King v. Pippet, 1 Term Rep. B. R. 
135, yet here an integral part of the corporation is miſtaken, 
and a variance in the name of a corporation is fatal in a leaſe 
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or in a contract. Cilb. Hiſt. C. P. 228. 2 Lord Raym. 1516. Str 


787. The declaration ſtates a precept giving a falſe deſcription 


of the corporation: and this being a penal action, is to be 


ſtrictly conſtrued. 


Bond ang. Runnington, Serjts. contra.. Penal actions are to be 


conſidered as civil ſuits. Cowp. 382. Atcheſon v. Everitt, and 


the variance is in a mere matter of inducement. In Cuming v. 


Saturday, 


June loch. 
The Lord of 


a manor who 
is alſo a juſ- 
tice of the 
Peace, is 
intitled to a 
month's no- 
tice of an ac- 
tion brought 
againſt him, 
for taking 
away a gun 
in the houſe 
of an unqua- 
lified perſon, 
by flat. 24 
Geo. 2. c. 44. 
for it will be 
preſumed 
that he acted 
as a juſtice. 


_ Subly (a), the declaration {ſtated the precept to be directed to the 


Mayor only, but the precept given in evidence was directed to 


the Mayor and Burgeſſes, which was holden to be an immaterial 


variance. This is not in fact a miſtake in the. name of a cor. 


_ poration, Seaford not being a corporation; the caſes therefore 


which regard the proper denomination of a corporation are not 


applicable. J 
Cur. vult adviſ. 


The Court were afterwards clearly of opinion, on the au- 


thority of Cuming v. Sibly that the variance was immaterial, 


and therefore, made the | 
Rule abſolute to ſet aſide the non-ſuit, 


(a) Eaft, 9 Geo. 3. C. B. cited by Buller, J. in King v. Pippet, 1 Term Rep, B. R. 239. 


BRIGGS v. Sir Fg EDERICK EVELYN. 


ROVER for a gun. The facts of the caſe were theſe; 


the Plaintiff who was game-keeper of the manor of 


Eſingbam in Surry, ſent a gun to a blackſmith, between the 2oth 
and 3oth of Augy/t 1791, to be mended. 
having repaired it, kept it ſome time in his houſe but did not 
.uſe it. The Defendant, who was Lord of an adjoining manor, 


The blackſmith 


in which the blackſmith lived, and alſo a juſtice of the peace, on 


the 17th of September went together with his own game-keeyer 


to the black{mith's houſe to ſearch for guns and other engines 
uſed for the deſtruction of the game, and finding the gun in 
queſtion, took it away. It was objected at the trial, that the 
Defendant ought to have had a month's notice of the action, ac- 


cording to the fat. 24 Gco. 2. c. 44, having acted as a juſtice of 


the peace, under the powers given by at. 5 Anne, c. 14. J 4 


and on that objection the Plaintiff was non-ſuited, 


A rule having been granted to ſhew cauſe, why the non-fuit 


ſhould not be ſet aſide, Mr. Juſtice Gould who tried the caule, 


| ſtated the evidence, and that he was of opinion at the trial, that 


the Defendant was intitled to notice, having acted, though er- 


-zoneoully, in his character of a juſtice of the peace. And he 


men- 
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mentioned the caſe of Stiles v. Coxe, Vaugh 111, in which it was 


holden, that juſtices and other officers of the peace who acted in 


ſuch official capacity, though wrong, were intitled to have the 


wenue laid in the county where the treſpaſs was committed, by 


flat, 21 Jace 1. c. 1a. 


Bond, Serjt. ſhewed cauſe. The principle of Sriler v. Coxc, is 


applicable to the preſent caſe, vis. that juſtices and other peace 


officers are intitled to the favour of the law, where they have in- 


tended to act within the line of their authority, but by miſtake 


have exceeded it, under which circumſtances, they are to have 


a month's notice of che action, that they may have an oppor- 


tunity of tendering amends, and pleading the tender. Now 


the fat. 5 Ann. c. 14. empowers a juſtice perſonally to ſeize any 
engine for the deſtruction of the game, in the cuſtody of an 
unqualified perſon ; the Defendant under that power took the 


gun; and whether the taking were juſtifiable or not, he was 


intitled to notice by 24 Geo. 2. c. 44. 


Adair, Serjt. in ſupport of the rule. Admitting the propoſition 


that the proviſions of the Legiſlature were intended for the protec- 


tion of perſons ſuppoſed to have ated wrong, but in the exerciſe of 


a legal authority, yet here, the Defendant was not acting as a juſ- 


tice, and cannot therefore avail himſelf of that character; he ated 


as Lord of the manor, and was attended by his game-keeper. The 


ſtatures 22 & 23 Car. 2. c. 25. and 4 © 5 V. 2. c. 23. are the 
only acts which authorize the entering and ſearching houſes 


for game and engines for the deſtruction of game: the firſt of 


theſe requires that there ſhall be a warrant from a juſtice ot 


peace to the gamekeeper to authoriſe the ſearch; the ſecond 


empowers the conſtable to enter and ſearch, having a ſimilar au- 
thority from a juſtice. But neither of them empower the 
juſtice himſelf perſonally to enter. The ſtatute 5 Arne c. 14 


indeed authoriſes a juſtice of the peace to take away dogs, nets, 
or other engines from unqualified perſons, but gives him no 


authority to enter houſes ; and that act purpoſely omits gang; 
which muſt be uſed for the deſtruction of the game, otherwite 
are not liable to be ſeiſed. There is no pretence, therefore to fav, 
that the Defendant in this caſe ated as a juſtice ; and the 
Court will not extend the proviſion of the Legiſlature, merely 
becauſe he happened to be a juſtice of the peace, as well as lord 


| of the manor. 


But the Court ſaid, that though juſtices of the peace could 
not avail themſelves of their privilege as juſtices, where they 
ated in any other capacity which was drver/ſo intuitu, yet as in 
the preſent caſe, the ſubject matter was within their juriſdiction, 
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the.defendant.was to be taken to have acted as a juſtice, and there- 
fore 1ntitled to .notice, previous to the commencement of the 
action. 8 

| Rule diſcharged. 


BRSTOA 5 v. SAUNDERS, 


-H1S was an action of afſzmp/it for money paid, lent, had 
and received, c. -Pleas non afjumpit, and the cn 

Plea of- bankruptcy. 
At the trial, the Plaintiff proved two-ſeveral nt, to 
the Defendant, who admitted the debt after he had obtained 


his certificate, and ſaid, © the Plaintiff ſhould be no loſer, but 
that he would pay when he was able.” 


Le Blanc Serjt. contended, that this was not an abſolute pro- 
miſe, but that the Plaintiff ought. to ſhew the Defendant's abi- 
lity to pay, at the time of the action brought. Lord .Lough- 
borough over-ruled this objection, and held, that the promiſe 
was abſolute, and the. benefit of the certificate waived, as to this 
debt. In conſequence of which a verdict was found for the 


Plaintiff 


A rule being granted to ſhew cauſe, why there ſhould not 
be a new trial, Cockell Serjt. ſnewed cauſe. He argued that it 
was a ſettled point, that a promiſe to pay after bankruptcy, 
was a waiver of the certificate, the prior debt being a ſufficlent 


conſideration for a new promiſe. 


Le Blanc admitted there was a ſufficient conſideration, but 
faid, that the promiſe muſt be taken as it was made, vis. 


GovuLD J. and HEATH J. were of opinien, that it was a 


conditional promiſe, and that the Plaintiff ought to have ſhewn 
that the Defendant was able to pay. 


Lord LOUGHBOROUGH retained his former opinion, that the 


ꝓromiſe was not conditional, and that an inquiry into the cir- 


cumſtances of the Defendant, could net be a point in confider- 
ing whether there were a debt or not. 
Rule abſolute for a new uh 


THE END or TRINITY TERM. 


— — 


During all this term, Mr. Juſtice W1Ls0N was fitting in the 


Court of Chancery, as one of the Lords Commiſſioners of the 
Great Seal. 
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ARGUED and DETERMINED 


IN THE 
Court of COMMON PLEAS, 


IN 


Michaelmas Term, 


In the Thirty-third Year of the Reign of GEORGE III. 


FLETCHER one, &c. v. AINGELL 


[This caſe war omitted by miſtake in tbe Reports of the laſt Term.] 


HE Plaintiff who was an attorney, having in laſt Hilary 

Term recovered judgment in the King's Bench, againſt 
the Defendant, on the 3d of February ſued out an attachment of 
privilege againſt the bail in this court on their recognizance, 
teſted on the 23d of Fanuary, and returnable on Wedneſday next 
after the morrow of the Purification, which was the eighth Febru- 
ary, On the eleventh of February, the Defendant was rendered, 
and an exoneretur entered; notwithſtanding which, the Plaintiff 
ſigned judgment againſt the bail, and then brought an action on 
that judgment in the King's Bench. | 
In conſequence of this, a motion was made in that court to 
ſet aſide the proceedings, and a rule there made to refer it to the 


Fedueſday, 
Fane 21ſt. 


Bail ſued on 
their recog- 
nizance by 
attachment 
of privilege, 
may render 
the principal 
on the ap- 
pearance day 
of the returu. 


prothonotaries to report as to the regularity of the proceedings 


in this court againſt the bail. But ſome difficulties having ariſen, 

it was agreed to bring the matter on for argument in Court, 

the only material queſtion being, at what time, bail, when ſued 

by attachment of privilege, ought to render their principal, 

whether on the return day of the writ, or on the quarto dic poſt $ 
as in common caſes ? 
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Lawrence Serjt. contended that the render on the 11th of 
February was good. An attachment of privilege is in the nature 
of an original writ, Haward v. Deniſon, Barnes 4.10. and if the 
Plaintiff had brought his action of debt by the common proce; 
and not by attachment, the bail would have been intitled to 
time to render the principal in, till the guar7o die poſt of the return 
of the writ (a). Impey Prat. C. B. 502. 

Adair Serjt. inſiſted, on the contrary, that however the caſe 
might be, where the proceedings were between common per- 
ſons, yet the eſtabliſhed practice was, that where the Plaintiff 
ſued by attachment of privilege, rhe bail could not render the 
principal after the return day of the writ. Impey's Prad. C. 
B. 502, | | 

Per Curiam. The rule of practice ought to be uniform, as to 
the time in which bail may render the principal ; and there is 
no good reaſon why they ſhould not have the ſame time al- 
lowed, where the proceedings are by attachmentof privilege, as 
in other caſes, vigz. till the appearance day of the return. 

The prothonotaries afterwards reported to the Court of King's 
Bench, that the render on the eleventh of February was regular, 


(a) A different practice in this reſpect, In both courts where the bail are ſued by 
prevails in the King's Bench, where if an ac- | ſcire facias, aud the proceedings are by i- 
tion be brought on the recognizance, the bail | nal, they have till the quarts dir p of the te- 


have eight entire days in full term, next after | turn of the firſt Acre facias, it /cire fect be re- 


the return of the writ, in which they may | turned, or if %% be returned, till the guar! 
render the principal, and if there be but ie poof the return of the fecond /cire faciar 
four days in the term after the return, then | to render the principal. Where the proceedings 
four days in the following term. R. Jin. are by bill in B. R. the time for rendering is 


1 Ann. 1 Ld. Ram. 721. Inp, Prat, B. R. the return day of the /cire Faciat, and in all 
448. | theſe caſes it is abſolutely neceſſary that the 


render be made ſedente curid. 


GANESFORD v. LEVY. 


N this caſe a motion was made by Le Blanc Serjt that the Plain- 
tiff ſhould give ſecurity for coſls, on an affidavit which ſtated 
ſimply © that his place of reſidence was at Bourdeaux in France,” 
without any other circumſtances. Adair Serjeant ſhewed cauſe 
and urged that in many cafes (a) the court had refuſed to require 
a Plaintiff to give ſuch ſecurity, merely becauſe he was reſident 
abroad, without other circumſtances being ſtated. But 
| (a) See ante vol. 1. p. 106. Par quot v. Eling. 
| Upon 
2 


n 


ok Price v. Green, 


IN THE THIRTY-THIRD TEAR OF GEORGE III. 


Upon conſideration, the Court made the rule abſolute, and 
laid it down as a ſettled point to guide the practice in future, 
that when a Plaintiff reſided in a foreign country, and fo out 
of the reach of the proceſs of the Court, he might be called 
upon to give ſecurity for colts, though no other circumſtance 
were ſtated in the affidavit (a), 


(a) In two caſes laſt term, wiz. Meiche v. | lar deciſions. 
lire, and Kelly v. Levemore, there were ſimi- 


MAaLLETT ov. HILTON. 


7 E Blanc Serjeant moved for judgment as in caſe of a non- 
ſuit, on an affidavit ſtating that iſſue was joined in Eafter 
Term laſt, and notice of trial given for the fittings after that 
term, and countermanded; that notice of trial was again given 
for the fittings in Trinity Term, and again countermanded. 
Kerby Serjt. ſnewed cauſe in the firſt inſtance, by offering to 
undertake peremptorily to try the cauſe at the fittings, in or 
after the preſent term, but did not give any reaſon, by affidavit 
or otherwiſe, why the Plaintiff had not proceeded to trial before. 
Le Blanc objected to this, as being contrary to the practice 
both of this court and the King's Bench, and evaſive of the 
ſtatute (a). But | 
The Court held, that in all caſes where an application was 
made for the firſt time, for judgment as in cafe of a nonſuit, it 
was ſufficient in anſwer to ſuch an application, to undertake per- 
emptorily to try, without alledging any reaſon for not having 
before tried the cauſe; and that, whatever might have been the 


former practice, in future, it ſhould be underſtood that the firſt 


motion for judgment as in caſe of a non: ſuit, was only a mode 
of obtaining a peremptory undertaking to try. 
In this term alſo, the Court laid down the fame rule in a caſe 


(a) 14 Geo, 2. c. 17. 
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SHEERS v. BROOKS and Others. 


RESPASS for breaking and entering the dwelling houſe 

of the Plaintiff, making a noiſe and diſturbance therein, 
and ſtaying and continuing in the ſame for a long ſpace of time 
to wit for the ſpace of 12 hours, &c, Oc. 

Plea (after the general iſſue) © as to the breaking and entering 
the ſaid meſſuage or dwelling houſe, and making a noiſe and 
diſturbance therein, and ſtaying and continuing in the ſaid meſ- 
ſuage or dwelling houſe, &c. for a ſhort ſpace of time, to wit, 
for the ſpace of one hour, part of the faid time in the ſaid 
declaration mentioned, c. Sc. © That one Harry Phillips the 
« elder, had commenced a certain action or ſuit againſt one Robert 
* Barry, one Nicholas Kempjton, one Peter Solomons Duprey, and 
one Harry Phillips the younger, in the Court of our lord the 
* king of the bench here, to wit at Je eftminſter aforeſaid, in a 
certain plea of treſpaſs on the caſe upon promiſes, to the da- 
mage of the ſaid Harry Phillips the elder, of 280 J. as it was 
« {a1d, c. 

* And the ſaid George, Robert Smith, and Yobn (the defendants) 
« further ſay, that after the commencement of the ſaid action 
© or ſuit, and whilſt the ſame was depending in the ſaid court 


here, and before the ſaid time when, Cc. in the ſaid declara- 


tion mentioned, to wit, in Eafter Term, in the thirty-ſecond 
year of the reign of our lord the now king, they the ſaid 
* George and John came before Alexander Lord Loughborough 
*2ad his companions, then his majeſty's juſlices of the bench 
here, to wit at Weſtminſter aforeſaid, and then and there, ac- 
yi cording to law duly became bail for the ſaid Nicholas in the 
e ſaid action or ſuit, ſo as aforeſaid depending in the ſaid court 
chere, by then and there entering into a recogntzance to the ſaid 
60 Harry Phillips the elder, whereby the ſaid George and Jahn did 
« ſeverally acknowledge to owe unto the ſaid Harry Phillips the 
&« elder the ſum of 280/. each, to be levied upon their ſeveral 
goods and chattels, lands and tenements, upon condition, that 
« if the ſaid Nicholas ſhould be condemned in the ſaid action 
he ſhould pay the condemnation money, or render himſelf a 
« priſoner to the Fleet, for the ſame, and if he ſhould fail fo to 
« do, they the ſaid George and Jobn did undertake to do it for 


him; and the ſaid George, Robert Smith, and John further ſay 


« that 


„ , . 3 OS 


IN THE THIRTY-THIRD YEAR OF GEORGE II. 
« that after they the ſaid George and John had fo as aforeſaid en- 


« tered into the ſaid recognizance, whilſt the ſaid recognizance 
remained in due force, and whilſt the aforeſaid action or ſuit 
«yas depending in the ſaid court here, to wit, at the ſaid time 
« hen, c. in the ſaid declaration mentioned, the ſaid Nicholas 
« uſed, occupied and reſided in the ſuid meſſuage or dwelling houſe of 
« the ſaid Sarah (the plaintiff) in the ſaid declaration mentioned, 
„in which, Cc. and whil/t the ſaid Nicholas, uſed occupied and re- 
Aided in the ſaid nięſſuage or dwelling houſe of the ſaid Sarah, in the 
« aid declaration mentioned, in which, fc. they the ſaid George 
« and John as the bail of and for the ſaid Nicholas as aforeſaid, and 
the ſaid Robert Smith in aid and aſſiſtance of them the ſaid George 
«and John, and at their requeſt, at the ſaid time when, c. in 
the ſaid declaration mentioned, broke and entered into the 
« {41d meſſuage or dwelling houſe of the ſaid Sarah, in the ſaid 
« declaration mentioned, in which, 7c. by the outer door thereof, 
«the ſaid outer door thereof being then open (a), in order to ſeek for, 
«ond if there found, to apprehend and take the ſaid Nicholas, in the 
« ſaid meſſuage or dwelling houſe of the ſaid Sarah, to ſurrender him to 
« the ſaid priſon of the Fleet, in diſcharge of themſelves the ſaid George 


and Jobn from the faid recogntzance ſo by them entered into as 


« aforeſaid, as they lawfully might for the cauſe aforeſaid.” 
Sc. Tc. 

To this plea there was a general demurrer, 

Lawrence Serjt. in ſupport of the demurrer, made two points 


of argument; 1ſt. That it did not appear that the defendants 
were in a ſituation, to juſtify the taking of Kemp/on (the princi- 


pal) in any place; 2d. That they had no right to take him in 
the houſe of the Plaintiff. As to the firſt he argued, that to in- 
title bail to take their principal, the principal muſt have been 
delivered to them as bail by the Court. 4 /. 178. 2 Haul. 
P. C. 88. but the plea in the preſent caſe, ſhews only that the 
Defendants were ſureties for the appearance of Kemp/on ; it does 
not ſtate that he was delivercd to them as bail by the Court, and 
the difference between bail and mainpriſe is obvious. As to the 
ſecond point, he urged that bail could not, in any event, enter 
the houſe of another, to take the principal, unleſs the principal 
were in the houſe at the time : now it 1s not averred in the plea, 
that Kempſon was in the Plaintiff's houſe at the time of the 
entry. Cro. Elis. 876. Nor could ſuch an entry be juſtified, 


(a) See 5 Co. gr. b. Semaync's caſe, and Cp. 1. Lee v. Garyje!, and the caſes there cited. 
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merely becauſe it was ſtated that the principal d, occupred and 
reſided in the houſe, thoſe being vague and equivocal terms, 
which might be applied to any one who had a — reli. 
dence there, ſuch as a viſitor, or ſervant. 

Bond Serjt. contra. The Defendants were not mainpernors 
but bail: the plea ſtates that they © duly became bail 3” this 
allegation is ſufficient, and is not contradicted by ſtating that 
they entered into a recognizance, &c. As therefore they were 
bail, they had a right ro take the principal, and were juſtified 
in ſearching for him at his uſual place of abode. And in 
Semayne's cafe, 5 Co. 91 4. it is laid down, that © the houſe cf 
* any one is not a caſtle or privilege, but for himſelf, and {hall 
* not extend to protect any perſon who flies to his houſe.” 

Lord LouGHBoOROUGH. This plea appears to me to be good, both 
in form and ſubſtance, It ſhews that the Defendants were bail, 


and not mainpernors, for it ſtates that they duly became bail 


and entered into a recognizance, the legal effect of which is, 
that the principal was 1n their cuſtody ; and a further averment 
of his being delivered to them would have been unneceſlary : 
when a party is bailed, the bail have a right to go into the houſe 
of the principal, as much as he has himſelf ; they have a right 
to be conſtantly with him, and to enter when they pleaſe, to 
take him. And I ſee no difterence between a houſe of which 


he is ſolely poſſeſſed, and a houſe in which he refides by the 


confent of another. 

GovLD, J. I think this plea i is good, and ſufficiently certain to 
a common intent, and that the ſubſequent ſtatement of the 
entering into a recognizance 1s not ſufficient to invalidate the 
prior allegation, of the Defendants having duly become bail. 
It ſeems to me to be the ſame in effect, as if the principal had been 
ſole occupier of the houſe; the Plaintiff received him into her 
houſe, ſubject to all the legal conſequences, to which he would 
have been liable, if the houſe had been his. A contrary deter- 
mination would affect the liberty of the ſubject, as it would 
make it extremely difficult to procure bail. 

HEATH, J. of the ſame opinion. 


Judgment for the Defendants. 


IN THE THIRTY-THIRD YEAR OF GEORGE III. 


PoT1llLIPs b. FigtDINSG. 


N this action of gſumpſit, for the non-performance of a ſpecial 
agreement, the declaration contained nine counts, the firſt 

of which ſtated, that the plaintiff on the 10th of September 1791, 
at Weſtminſter, in the county of Middle/ex, “ was about to expoſe 
« to ſale, and to ſell by way of publick auction, a certain copy- 
hold eſtate of him the ſaid William, (the plaintiff) that is to ſay, 
« acertain copy hold meſtuage or dwelling houſe, conſiſting of two 
« parlours, a kitchen, and uſeful offices, with a garden behind the 
« ſame, then in the occupation of one Edward Corey, ſituate and 
« being in the pariſh of Tilchſield, in the county of Hants, under 
« the following conditions of ſale, to wit, Firſt, that the higheſt 
« bidder ſhould be the purchaſer, and if any diſpute ſhould 
« ariſe between two or more bidders, the eſtate ſhould be put 
« up again. Second, That no perſon ſhould advance leſs than 
« 21. at each bidding. Third, That the purchaſer ſhould pay 
„down immediately, a depolit of 20 l. per cent. in part of the 
« purchaſe money, (a) meaning the ſum of 20 J. upon each and 
« every 1001. of the ſum at which he ſhould purchaſe ſuch 
« eſtate, and ſign an agreement for payment of the remainder, 
on or before Chriſtmas Day then next, meaning the 25th day 
* of December which was in the year of our Lord 1791, on 
« having a good title. Fourth, That the purchaſer ſhould have a pro- 
per ſurrender of the gate at his oxon expence, on payment of the re- 
« mainder of the purcoaſe money, according to the third condition, 
« xt woich time the purchaſer au. be inlitled to the rents and profits 
« of the eſtate. Fifth, There being a duty on all ſales of eſtates 
by auction, of threepence halfpenny in the pound, to be le- 
« vied on the buyer, or ſeller, as may be thought moſt proper, 
« the ſaid eſtate ſhould be (old, ſvbje to the buyer paying the 
* ſaid tax, excluſive of the ſum the ſaid eſtate ſhould fell for. 
« Sixth, If the purchaſer {hould neglect or fail to comply with 
the conditions before mentioned, the depoſit money ſhould be 
« forfeited, the proprietor ſhould be at full liberty to re-ſell the 
« ſaid eſtate, and che defici:ncy (if any) by ſuch ſecond ſale, 
© together with the charges attending the ſame, ſhould be made 
„good by the defaulter at ſuch fale. Lajtly, the purchaſer 
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(a) But ſee 4 Co. 17. 6. as to the oflice of an innuendo. 
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“ ſhould pay the auctioneer one guinea at the fall of the hammer, 
Hof all which ſaid premiſes, he the ſaid George (the Detendant) 
* afterwards, to wit, on the {aid 10th day of September in the year 
* 1791 aforeſaid, at Weſtminſter, in the ſaid county of Middle, 
* had notice, and thereupon afterwards, to wit, on the ſame day 
© and year laſt aforeſaid, at I gſiminſier aforeſaid, in the ſaid conn. 
« ty of Middleſex, in conſideration that the ſaid William, at the 
“ ſpecial inſtance and requeſt of the ſaid George, had then and 
there undertaken and faithfully promiſed the ſaid George to 
perform and fulfil every thing contained in the ſaid conditions 
of ſale, on his part and behalf, as the vendor of the ſaid eſtate, 
to be performed and fulfilled, he the ſaid George undertook, 
“and then and there faithfully promiſed the {aid William, to 
perform and fulfil the ſaid conditions of fale, in all things 
'* therein contained, on the part and behalf of the buyer or 
« buyers of the ſaid eſtate, to be performed and fulfilled, if he 
the ſaid George ſhould buy the ſame, at the ſaid ſale. And the 
„ ſaid William further faith, that the ſaid intended ſale of the 
« ſaid eſtate, afterwards, to wit, on the ſame day and year laſt 
<« aforeſaid, at Weſtminſter aforeſaid, in the ſaid county of Mid- 
ee, was accordingly begun, made and ended under the atore- 
* ſaid conditions of ſale; and the ſaid George at the ſaid ſale, 
„became and was the higheſt bidder for the ſaid eſtate, and 
then and there under the ſaid conditions of ſale, bought and 
< purchaſed the ſaid eſtate, with the appurtenances, at and for 
« the price or ſum of 170/. of lawful money of Great Britain, 


and then and there ſigned a certain agreement in writing, 


« bearing date on the day and year laſt aforeſaid, whereby he 


« agreed to become the purchaſer of the ſaid premiſes, ſubject to 


< the aforeſaid conditions of ſale, at and for the price or ſum of 
« 170/. whereby, and according to the ſaid conditions of ſale, 


e and the ſaid promiſes and undertakings of the ſaid George, and 


the ſaid agreement ſo by him in this behalf made as aforeſaid, 
„he the ſaid George, then and there became liable to pay to the 
« ſaid William the ſaid ſum of 170 l. according to the aforeſaid 
„ conditions of ſale; and tne ſaid Wham further ſaith, that al- 
„ though he the ſaid William hath well and truly performed and 
« fulfilled the ſaid conditions of ſale in all things therein con- 
« tained, on his part and behalf to be performed and fulfilled, 
« according to his ſaid promiſes and undertakings, yet the ſaid 
« George nor regarding the aforeſaid conditions of ſale, nor his ſaid 


*« promiſes undertakings and agreements ſo by him in this 
£ * « behalt 
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« behalf made as aforeſaid, but contriving and fraudulently in- 
« tending craftily and ſubtilly ro deceive and defraud the ſaid 
« illiam in this reſpect, did not pay down immediately on 
ſuch purchaſe being ſo by him made as aforeſaid, to the ſaid 


4/illiam or any other perſon or perſons for his uſe, a depoſit of 


® 201. per cent. in part of the ſaid purchaſe money, or any de- 
« polit whatſoever, nor did he on or before the 25th day of De- 
« (ember in the year 1791 aforeſaid, pay, nor hath he at any 
« other time whatſoever yet hitherto paid to the ſaid William or 
« to any other perion or perſons to or for his uſe, the ſaid ſum 
« of 1704. being the purchaſe money for the aforeſaid premiſes, 
« according to the aforeſaid conditions of ſale, and according to 
« his ſaid agreement, or any part thereof, altho' ſo to do, he 


the ſaid George was requeſted by the ſaid Wi/ham, atterwards, 
to wit on the day and year lait aforeſaid, and often afterwards, 


eto wit, at W/c/{in/fer atoreſaid in the county of Mrddle/ex, and 
« altho' the time limited by the ſaid conditions of ſale, for the 
« payment of the {aid purchaſe money, hath long ſince elapſed, 


s and altho' the faid Milliam hath always been ready and willing, 


and hath frequently offered to make out a guod title to the ſaid eſtate, 
« and to make a proper ſurrenacr of the ſaid eſtate to the ſaid George, 
« on payment of the ſaid purchaſe money, but the ſaid George to pay 
« any depoſit, or to pay the ſaid purchaſe money, or any part 
thereof to the ſaid Milliam, hath hitherto wholly refuſed and 


& {till refuſes ſo to do, and the ſaid purchaſe money {till remains 


and is wholly due and unpaid to the ſaid Milliam, contrary to 
the aforeſaid conditions of ſale, and the ſaid promiſe and un- 
dertaking of the ſaid George, and his ſaid agreement fo by him 
„ in this behalf made as aforeſaid, to wit at Weſtminſter aforeſaid 
jn the ſaid county of Mzddle/zx; by means of which ſaid ſe- 
* veral premiſes, the ſaid William hath wholly loſt and been de- 
«* prived of the benefit of the ſaid ſale by auction, and of the ſel- 
© ling of his ſaid eltate, and the ſaid William was thereby put to 
great and unneceilary expence ot his money, and delay in the 
* fale of his ſaid eſtate, and by reaion of the premiſes aforeſaid, 
* was and hath been and is otherwiſe much injured and damni- 
* fied, to wit, at //e//zuinfler aforeſaid, in the ſaid county of 


© Middleſex.” 


In the ſecond, third, fourth, and fifth counts the reſpective 
eſtates which the PlaintilF was about to ſell, were deſcribed as be- 
ing really different from each other, but in all other reſpects 
thoſe counts were ſimilar to the firſt, reciting the ſame conditions 
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of ſale, and containing the ſame allegations. The remaining 
four were the common money counts. 

To the firſt five counts there was a general demurrer, and to 
the four laſt Nen Afumpit was pleaded. | 
In ſupport of the demurrer, Mar/hall, Serjt. argued as follows, 

There are two objections to this declaration. 1, The Plaintiff has 
not ſhewn a ſufficient performance of the agreement on his part, 
by ſtating an actual ſurrender to the Defendant, or a tender and 
refuſal, which is equivalent. 2. Though he fates, that he was 
ready and willing and offered to make a good title to the eſtate, 
and a proper ſurrender, yet he does not ſhew, hat title, 

I. By the third condition of ſale, the purchaſer is to pay down 
201. per cent. in part, and to fign an agreement to pay the re- 
mainder, on or before Chr:/inas Day, on having a good lille: 


and by the fourth, he is to have a proper ſurrender of the 
_ eſtate, at his own expence, on payment of the remainder, I heſe 
two conditions taken together, amount to thus; the purci ater 


is to pay the money at or before Chriſimas, on having a good ti- 
tle, the ſeller is to make a good title on payment of the money, 
No terms could have been uſed more explicit ro frame concurrent 
conditions. The promiſes are to be fulfilled at the fame time, 
each being the condition upon which the other is to be per- 
formed; and though it is not certain that either party is bound 
to do the firſt act, yet if either would have a remedy at law for 
the non-performance of the other, he muſt perform his own part; 
for unleſs he can ſhew a performance of his part, or an ofter to 
perform and a refuſal by the other party, he cannot ſupport an 
action. Inſtead of this, the Plaintiff in the preſent caſe brings an 
action againſt the Defendant for not doing the firſt act: he ſays, 
he has been always ready and willing, and frequently offered to 


make out a good title to the eſtate, and a proper ſurrender, on 
payment of the purchaſe money; ſo that the allegation 1mports 


that if the defendant had previouſly paid him the money, he 
would afterwards have made out a good title, thus making pay- 
ment a condition precedent. The general rule laid down by 
Lord Holt has never been departed from, but in cafes which 
have been afterwards over-ruled. That rule is, that in execu- 
tory contracts, if the agreement be, that one ſhall do an act, and 
for doing it, the other ſhall pay, fc, the doing the act is a con- 
dition precedent to the payment, for the party who is to pay, 
ſhall not be compelled to part with his money, till the thing be 


performed for which he is to pay. Thorpe v. Thorpe, 1 Salb. 171. 
1 Lit. 


IN THE THIRTY-THIRD YEAR OF GEORGE III. 127 


1 Lutw. 245. 12 Mod. 455. 1 Ld. Raym. 662. and S. P. +. 
1 Salk. 112. Calloneit v. Briggs. The rule indeed is ſubject to 

ſome diſtinctions; as if a day of payment be appointed, which += 
falls before the thing can be performed, an action may be Frzues. 
brought for the money before the thing be done, i then 
appearing, that the party relied upon lus remedy, and did not 1 
mean to make the performance a condition precedent. It fol- 

Jows therefore, that though the conditions be concurrent, yet if 

either party would bring an action againſt the other, for non- 
performance, he turns his part of the contract into a condivion 
precedent, and he muſt aver performance or a tender and re- 

fuſal; the reaſon of which is, that when a man undertakes to do 
a thing, he ought to ſhew his utmoſt endeavour to do it, and if 

it be not done, the reaſon why it is not done. Bro. tit. Condilion. 

pl. 62. Lea v. Exelby, Cro. Eliz. 888. Lancaſhire v. Killingworth, 

1 Ld. Raym. 686. Com. Rep. 116. 12 Mod. 529. 2 Salk. 623. 

Thus in Large v. C5:/hire, 1 Ventr. 157. the Plaintiff declared 

on an agreement, whereby the Defendant covenanted to pay 

him ſuch a ſum, the Plaintiff making to him a ſufficient eſtate in 

eertain lands, before ſuch a day, and avers, that although he was 

always ready to perform the agreement on his part, yet the De- 

fendant had not paid the money. The Defendant pleaded that 

he offered to pay the money, if the Plaintiff would make him a 

good eſtate in the premiſes, The PlaintifF replied, that he ſealed 

a deed of feoffment, and came on the premiſes before ſun-ſet on 

the day, to deliver ſeiſin, but neither the Defendant, nor any 

perſon for him, came to receive it. On demurrer to this repli- 

cation, the court held, that the words © mating him a ſufficient 

gate, were a condition precedent, and therefore the Plaintiff 

ſhould have averred performance particularly, and not in ſuch 

general words, Thus alſo in RY v. Ward, Sir IV. Jones, 218. 

cited by Lord Holt in Thorpe v. Thorpe, 1 Ld. Raym. 66 5, the 

executor of A. declared againſt B. that in conſideration A. in 

his life-time had promiſed to aſſure certain lands to B. before 
Michaelmas next, B. promiſed to pay him ſo rauch for the land ; 
that is, the aſſurance was to be made before Michaelmas, and 
; the money was to be paid for the land; it was adjudged, that 
the action would not lie for the money, without making an aſ- 


ſurance of the land. | | 

1 Even where the promiſes are mutual and independent, yet if 
; one be the conſideration of the other, each is a condition prece- 
; dent to the other, and performance muſt be averred, unleſs a 
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certain day be appointed for the performance. Thus, if 4. 
agree to pay 100 J. to B. in fix months, B. transferring ſo much 
ſtock to A. and B. gives a note to transfer the ſtock to A. he 
paying the 100 J. If B. ſues for the 1001 he mult aver that he 
transferred, or a tender and refuſal; and if A. ſues for not tranſ. 
ferring, he muſt aver and prove payment, or a tender and 
refuſal of the 100 J. Niyvill v. Stapleton. 8 Mod. 68, 381. And 
the manner of the performance mult be thewn. Thus, in Ain 
v. Jervolſe, Hob. 69, 77. the plaintiff declared, that he had bought 
a horſe of the defendant for 22 s. paid down, and 11/7. more to 
be paid at the death or marriage of the plaintiff, for which he 
ſhould become bound with ſufficient ſurety by writing obligatory, 


and that the defendant, in conſideration thereof, promiled to 


deliver the horſe when he ſhould be required, and averred that 
afterwards he offered to become bound to him, but the defen- 
dant had not delivered the horſe. On non afſumpſit, and verdict 
for the plaintiff, the judgment was arreſted, becauſe the plaintiff 
had not ſtated, that he had tendered the obligation ſealed, nor 
what ſecurity he had offered. This doctrine, vis. that either a 
performance or a tender and refuſal, which is equivalent to it, 
mult be ſhewn, is fully recognized by recent authorities, ones 
v. Barkley. Dougl. 684. 8vo. edit. King /ton v. Prejton, there 
cited, and Goodiſon v. Nunn, 4 Term. Rep. B. R. 761. 

2. But ſuppoſing the Plaintiff had ſtated explicitly and formal. 
ly, that he had offered to make a good title ro. the Defendant, 


and that the Defendant had refuſed to accept it; yet the declara- 


tion would ſtill be bad, becauſe it does not ſhew 20 hat title, If 
the Plaintiff had no title, he could not recover damages againſt 
the Defendant for not paying for an eſtate to which the ſeller 
could not make a title, though the Defendant would have had a 
remedy againſt him for his breach of contract. The title there- 
fore is an eſſential part of the caſe. But whether a title be good 
or not, is a queſtion for the court to decide, and therefore it 
ought to appear with ſufficient certainty, on the face of the re- 
cord. If it be ſo ſtated, the Defendant will be able to take iſſue 
on any fact alledged if untrue, or demur if the title ſet forth be 
defetive, But the merely alledging, that he was ready and 
willing to make a good title, is not an averment of his title, 
upon which an iſſue can be taken either of law or fact. If it be 
{tated that a perſon is patron of an advowſon or Heir, it mult be 
{hewn how he is patron or heir, for no iſſue can be taken on pa- 


tron or heir. 1 Ld. Raym, 202, Still leſs can an iſſue be taken 
| on 
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on the word zitle, being much more vague and leſs appropriated in 


its ſignification. In an action upon a covenant to enjoy with- 
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out eviction, the breach muſt ſhew what title the perſon had Pau, 
who recovered. Cro. Jace 315. Kirby V. Hanſaler, 8. P. Broking v. FiELDING. 


Cham. Cro. Fac. 425. So in covenant for quiet enjoyment, the 
breach aſſigned was, that 4. B. habens legale jus et litulum entered 
upon the Plaintiff; after verdict for the Plaintiff, this was 
holden to be no breach without ſhewing at ſitle A. B. had. 
Wootton v. Heie, 1 Sid. 466, 2 Saund. 177. Thus alſo where 
the Plaintiff declared, that in conſideration he would acquit one 
T. O. of a debt, and permit him to carry his goods off the pre- 
miſes, the Defendant promiſed to pay the Plaintiff 10 J. at a 
certain day: and averred that he acquitted and di/charged the ſaid 
7. O., and ſuffered him to carry away his goods; but the De- 
fendant had not paid the 10/7. ; after verdict for the Plaintiff the 
judgment was arreſted, becauſe the Plaintiff did not ſhew H he 
acquitted T. O. for it could not be without deed, which ought 
to have been particularly ſhewn, Cro. Jac. 503. Leneret v. 
Rjvet. So in debt on an obligation, the Defendant pleaded, 
that it is indorſed, that if” the Defendant ſhould come to Briſtol 
ſach a day, and ſhew the Plaintiſf a ſufficient diſcharge of an annuity, 
that then, &c. and averr'd that he came to Briſiol on the day, 
and tendered to ſhew a ſufficient diſcharge of the annuity, and 
that the Plaintiff refu/ed to ſce it. The Plaintiff demurred, and 
after great argument it was held to be no plea by all the juſtices, 
beeauſe the Defendant did not ſhew vt diſcharge he tendered. 
Bro. tit. Condition. pl. 183. 

So too the plaintiff declared, that in confideration that he 
would relinquiſh a rent charge which he had out of the De- 
fendant's land, the Defendant promiſed to pay him 30 l. and 


averred that he did relinquiſh it. After verdict for the Plaintift 


this was held inſufficient, without ſhewing bw he relinquiihed 
it: for it might be by parol which is no diſcharge. Cro. Elis. 
292. Gregory v. Nevill. Thus likewiſe in A/umpit on an agree- 
ment, by which the Defendant was to take of the. Plaintiff cer- 
tain premiſes with the fixtures Sc. or elſe to forfeit a depoſit of 
51, 55. with a penalty of 5 I to be paid by the party who thould 
fal; the Plaintiff averred that he was ready and willing to de- 
liver the premiſes Sc to the Defendant, at ſuch an appraiſe- 
ment in purſuance of the agreement, but the Defendant did not 
accept the ſaid premiſes, c. On demurrer, the court, (without 
hearing the Defendant's counſel) held that as the Plaintiff was to 
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deliver palſiſſion, he ought to do ſo; and to do that, he ſhould 
have ſhewn that he had an intereſt in the premiſes Luxton v. 
| Rebinſen, Doug!. 620. And nearly the ſame objections as are 
now taken to this declaration, were made in the caſe of the Dub: 
of St. Albans v. Shore, (ante vol. 1. 273.) and though the court in 
that caſe, gave judgment on the plea, yet a ſtrong opinion was 
intimated that thoſe objections would, of themſelves, have 
been fatal. 

' Cocke!l Serjt. contra, It appears on the face of the declaration, 
that there is a ſuflicient inducement to the promiſe of the De- 
fendant, for the breach of which he is liable. It is ſlated that 


the Plaintiff was about to fell by auction, “an eſtate of him 


the ſaid Plaintiff,” and afterwards, that “ although he hath 
frequently offered to make a good title,” yet the Defendant re- 
Fuſed to perform his part: and it is objected, that theſe allega- 
tions are inſufficient. Now ſuppoſing the objection to be well 
founded, it being a matter of form, ought to have been pointed 
out by a ſpecial demurrer, but cannot be taken advantage 


of on a general demurrer. But in truth the allegations are 


ſufficient to enable the Plaintiff to maintain his action. It is 
not neceſſary to ſet out the title particularly, unleſs the Defend- 
ant makes it ſo by pleading: it is ſufficient imd facie, to ſtate 
the contract, and if the Pefendant object to the want of title, 
it lies upon him to impeach it. Here the Defendant was to do 
the firſt act, to pay for, and conſequently prepare the ſurrender, 
a more diſtin averment therefore was not neceſſary, on the 
part of the Plaintiff; but paratus fuit et obtulit is ſufficient Davis 
v. Ridgeway, 1 Rell. Abr. tit. Condition. 465. Pl. 31. And that 


« Jicet” makes an expreſs averment, appears from Com. Dig. lit. 
Pleader. (C. 77) and the authorities there cited. But if it be not 


certain, which party is to do the firſt act, but both are to do 


ſomething at the ſame time, and one refuſe to do his part, in 
that caſe, he who was ready and offered to perform his part, may 
maintain an action againſt the other, according to the mode of 


reaſoning adopted in ones v. Barkley, and Kingſton v. Preſion. 
Mar/hall in reply. Theſe cannot be conſidered as independ- 
ant conditions, where each party relies on his remedy for the 


performance of the other; for if they were, then the Plaintiff 


might bring an action for the money without conveying, and 
the Defendant might ſue for a conveyance, without paying. As 
to the argument, thac Paratus fuit et obtulit is ſufficient, the true 
diſtinction is, that if the conſideration is to be performed before 


the action is brought, performance muſt be expreſsly and fully 
averred, 
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averred, and the general allegation “ poratus fuit et obtulit” is 
not ſufficient, Cro. Jac. 583. but if nothing is to be done on 
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the part of the Plaintiſf, till the Defendant has done a prior act, Pers 
0 . . * 5 . = « VU. 
there it is ſufficient; as if the Plaintiff being a bailiff, agree for preroic. 


10 l. to arreſt J. S. at the ſuit of the Defendant, it is ſufficient to 
aver that he was ready and willing, and offered, but the De- 
fendant did not deliver him the writ, which was the cafe of Da- 
is v. Ridgeway, 1 Roll. Abr. tit. Condition, 465, cited for the 
Plaintiff, So alſo if a requeſt be part of an agreement, and the 
debt or duty is to commence on the requeſt, it muſt be ſpecially 
alledged with time and place; as if in conſideration that the 
Plaintiff would aſſure certain lands to J. S. the Defendant pro- 
miſed that if J. S. did not pay ſo much on regueft, he would pay 
it: it is not enough to ſay, that J. S. /zcet ſepius requiſitur did not 
pay, for the requeſt to J. S. is material, to make the Defendant 
chargeable, and muſt be ſpecially alledged, Gro. Eliz. 85. 
But where the debt or duty exiſts before any requeſt, there the 
general requeſt © /icct ſeepins requiſitu“ is ſufficient; and even 
that is not neceſſary, becauſe the bringing the action 1s itſelf a 
requeſt. | | 

Lord LouGHBOROUGH, 

After cenſuring 1n very ſtrong terms the length of the 
declaration, (a) held that it was clearly bad, on both the 
grounds infiſted on in the argument; Firſt, Becauſe the Plaintiff 


had not diſtinctly averred a ſufficient performance of his part of 


the agreement, by ſtating an actual ſurrender to the Defendant 
or a tender and refuſal ; and Secondly, Becauſe he had not ſhewn 
what title he had to the eſtate ; for whatever his intereſt was, it 
ought to have been ſpecially ſet forth. 

GovuLD, J. 

Was of the ſame opinion. He remembered the caſe of an 


indictment for forgery, in which there were three counts for 


the forgery, and three for the utterance ; in the firſt count the 
priſoner was particularly deſcribed, and the Grand Jury having 
rejected the three firſt counts, an objection was raiſed, that the 
remaining counts deſcribed him © the ſaid A. B.“ by reference 


to the firſt : but all the Judges held, that the deſcription was 


good, and that the latter counts might refer to the former. So 
in the preſent caſe, the declaration, which was ſwelled to a very 


(2) But che fat was fate] in court to be, the Deſendans pgned five ſeparate gree- 
that there were five different eſtates, ſold in ments 
ive ſeparate lots, for the purchaſe of which 


c 8 Iimproper 
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1792. improper and unneceſſary length, might have referred gene. 
— rally to the conditions of fale ſet forth in the firſt count, with- 
Puuurirs out repeating them over again in the ſubſequent counts. 


Firt vic, HEATH, J. was of the ſame opinion. 
| | Judgment for the Defendant, 


END or MiCHAELMAs TERM. 


In the beginning of Hilary Term 1793, Lord LovcnBoroven, 
ö Lord ChlEr Jus ric of this Court, was appointed Loxb 
HidH CHANCELLOR of Great Britain. 


On Monday Feb, 4. The Chancellor came into court to take the 
oaths on his new appointment, and ſat for a ſhort time as 
Chief Juſtice, Before he retired, his Lordſhip took leave of 
the Bench and the Bar in a very elegant addreſs, expreſſive of 
his gratitude for the uniform attention and reſpe which he 
had received, during the time he had prefided in this Court. 


To which Mr. Serjt. Adair, as Senior Serjeant, anſwered in the 
name of his Brethren. 


At the end of the Term, Sir Au Es Exxr, Knt. Lord Cuizy 
BARON of the ExcHEQUER, was appointed LORD CHIEF 
JusTi1cE of this Court. h 


During the Term, no material Caſes were decided. 
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ARGUED and DETERMINED 
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IN THE 


Court of COMMON PLEAS, 
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I N 
H, 7 
pas In the Thirty-third Year of the Reign of GEORO III. 
the N W . No 
AS q | 
m_ TaTEM v. CHAPLIN. Friday 
| q Navy 3. 
of HIS was an action of covenant, brought by the leſſor of A covenant 
he | a farm, againſt the aſſignee of the leflee, for the breach of — — 3 
t. the following covenant. * And the ſaid Samuel Norfolk (the executors and 
1 . . _ . dminiſtra- 
© Jeflee) for himſelf, his executors, and admmflirators, did covenant 8 
the * promiſe, and agree, to and with the ſaid George Tatem (the leſ- — na; Fg 
PS, © . Fa 7 4 ze upon 7De 
& ſor} his heirs and aſſigns, that he the ſaid Samuel Norfelt, his dafl pre- 
6-4 . miſes during 
5 * executors and adminiftrators, ſhould and would conſtantly during ini , 


* that demiſe, with his and their family and ſervants refide, in- 9295 cn 
117 habit and dwell in and upon the ſaid demiſed meſſuage or te- ii. 
* nement, farm and lands, and in default thereof, would pay 1 
* or cauſe to be paid to the ſaid George Tater, his heirs or ailigns, 
tlie ſum of five pounds of lawful money of Great Britain, as a 
penalty for every month he or they did not or ſhould not reſide 
inhabit or dwell, in and upon the aid demiſed premiſes, over 
and above the yearly rent then and there reſerved c.“ 
ne breach ailigned was, © that the faid Richard Chaplin 
* (the aſſignec) after the ſaid aſſignment, of the faid demiſed 
* premiſes to the ſaid Richard, and during his poſſeſſion 
thereof, to wit, from the gth day of AMlay in the year 
Vol. II. | Ni | «at 


Tate 


C:iarlin, 
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„of our Lord 1730, to the day of filing the original writ 
of the faid George, hath not, nor did during ſuch time x; 
* aforeſaid, with hunſelt his family and ſervants, reſide, inhabit 
and dwell, nor does he now relide, inhabit, and dwell, 72 4 


* upon the ſaid aemijed meſjnage or tenement, farm or lends, but on 


« the contrary hath tally ab/ented himſelf with his family and ſer- 
« yants from the ſame, for a long ſpace of time, to wit, for the ſpace 
«* of two years and three months, yet the ſaid” Richard Chaplin, 
* hath not paid or cauſed to be paid to the ſaid George Tat che 
« ſum of 5 J. of lawtul money of Great Britain, as a penalty tor 


each and every month, he the taid Richard Chaplin with his 


% family and ſervants as aforeſald, have not reſided, inhabited, 
«© and dwelt, in and upon the ſaid demiſed premiſes, over and 
© above the yearly rent ſo then and there reſerved, or any part 
thereof, but bath therein wholly failed and made default, con- 
« trary to the form and effect of the aforeſaid covenant of the 
aid: S Norfolk, ſo made with the ſaid Ceorge Totem, in 


“that behalf as aforeſaid, c.“ To this there was a general de- 


murrer. 

There were alſo iſſues joined on the breaches of other 
covenants. 

Runnington, Serjt. argued in ſupport of the dem urrer, and the 
only material point of his argument was, that the covenant in queſ- 
tion did not run with the land, and therefore did not bind the 
aſſignee ho was not named in it, within the principle of the third 
reſolution in Spencer's Caſe 5 Cv. 16. a. Fe alſo cited Moy v. 
Buckhurſt, Cro. Fac. 438. Brew/ter v. Kutchin, 1 Ld. Raym. 317. 
Church Wardens of S. Saviour's v. Smith, 3 Burr. 1271. 

On the othet fide Bond Serjt. contended, that the covenant 
run with the land, and was binding on the affignee, though 
not named: that the third refolution in Spencer's Cale re- 
lated only to perſonal covenants, and therefore did not affect 
the preſent caſe, but that the firſt reſolution was, en 
the covenant extends to a thing zz %, parcel of the de— 
„ miſe, the thing to be done by force of the covenant is 
« aodam-modo annexed and appurtenant to the thing e 
« miſed, and ſhall go with the land, and ſhall bind the 
„ atfignee, although he be not bound by expreſs words. 
And the ſixth reſolution, “If leſſee for years covenants to repr 
de the houſes during the term, it ſhall bind all others as a thing 
© which is appurtenant, and gocth with the land, in whoſe hands 
« ſoever the term ſhall come, as well thoſe who come to it by act 


of law, as by the act of the party, for all is one having regard te 
| «c la 
4 ag 


{> 
* 
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< che leſſor. And if tlie law ſhould not be ſuch, great prejudice 1793. 
« might accrue to him; and reaſon requires, that they who 
« hall take the benefit of ſuch covenant when the leilor makes it Ang A 

« yyith the leſſee, ſhould on the other ſide be bound by the like Cu. 
« covenant when the leſſee makes it with the leflor.” So alſo in 


the Dean & Chapter cf Windſor's Cafe 5 Co. 24 a. it is laid down, 


8 chat “ tuch covenant which extends to the ſupport of the thing 
in, „ demiſed, is qguodam modo appurtenant to it, and goes with it.“ 
no Now in the preſent inſtance, the covenant clearly extended to 
or the ſupport of the thing demiſed. | 
1s The Court ſaid, though the deed was very ill drawn, they 
d, were clearly of opinion, that the covenant in queſtion was 
nd quedam modo annexed and appurtenant to the thing demiſed, ac- 
15 cording to the firſt and ſixth reſolutions in Spercer's Caſe, which 
Ne were directly in point, and therefore that the aſſignee was bound, 
he though he was not named. | 
in | Judgment for the Plaintiff 
e- 
er Nix o and Others, Aſſignecs of WIT ESETT py 
a Bankrupt, v. JENKINS. _ 
he 
of. 7 HITESETT hin contemplation of inſolvency, and A trader en 
he with a view to defeat the claims of his creditors, fold =. 
rd a large quantity of goods to the Defendant Fenkins, Soon makes a col. 
* luise ſale ct 
v. after the ſale he committed an act of bankruptcy, and his goods to 4. 
7. aſſignees brought this action of trover to recover the value of the 2 1 
goods. But having failed to prove at the trial, a demand and re- tain trover 
at fuſal to deliver, the Lord Chief Jutltice was of opinion that they 8 
zh could not recover, there being no evidence of a converſion. . 
e- But it was agreed that the opinion of the court ſhould be taken, tual. 
c and a rule was accordingly obtained to ſhew cauſe, why a nonſuit 
en mould not be entered; again{t which Larerence Serjt. now 
e. ſhewed cauſe. He contended that a demand and refuſal was 
is neceſlary to ſupport an action of trover, only in caſes 
os where the poſſeſlion was originally lawful, here it was a 
40 wrongful poſſefion, inaſmuch as the bankrupt had no right 
N to make a fraudulent ſale of his effects in order to cheat 
i his creditors. And he cited 1 Sd. 264. 1 Leon. 22 3, 4 Burr. 
22 2477. Hob. 187. 
ds Bur the Court held, that a demand and refuſal were neceflary 
ict to maintain the action. When the ſale was made, the parties 
o 


were competent to contract; there was ho unlawful taking of 
1 
he 7 the 
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the payment 
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the goods, though the tranſaction was liable to be impeached hy 
the aſſignees. They might either affirm or difaffirm the con. 
tract, and if they thought proper to diſaffirm it, they ought t0 
have demanded the goods, a refuſal to deliver which would hays 


been evidence of a converſion. 
Rule abſohite for entering a nonſuic, 


BucklanD Executor of ELIZABETH BaRrToy 
D. BARTON, 


HIS was an action of debt, on a bond conditioned for the 

payment of an annuity of 40/7. a year to the teſtatrix du- 
ring her life, © and alſo in caſe the the ſaid Elizabeth Barton ſhall 
* happen to depart this life at any time during or before the ex- 
* piration of five years from the day of che date of the above 
* written obligation, then, and in that caſe, if he the Lid 
* James Barton, (the Defendant) his beirs, executors and ad- 
«© miniſtrators, or any or either of them, do and ſhall well and truly 
„ pay, or cauſe to be paid, to ſuch perſon or perſons as the the 
ce fatd FE/zzabeth Barton ſhall in and by her lalt will and teitament 
in writing, or in and by any writing purporting to be her lat 
« will and teſtament, to be by her ſigned and ſealed in the preſence 
“ of two or more credible witnelles, nominate, direct or appoint to 
„have or receive the full and juſt ſum of one hundred pounds of 
& Iggyful money of Great Britain, without any deduction, defalca- 
ce tion or abatement whatſcever out of the fame, fur or on account 
« or pretence of any matter, cauſe, or any thing whatſoever, within 
« the time or ſpace of ſix months next after the time of the de- 
« ceaſe of her the ſaid , then the above written obliga- 
„tion ſhall be void, &c,” | 

The Defendant after oyer of the bond and the above condition, 
pleaded that “ the far Elizabeth Barton did not in and by ner 
ce Jaſt will and teſtament Sc. nominate, direct or appoint any 
« perſon or perſons to have or receive the ſaid ſum of 100. Cs. 
The PlaintifF replied, that © the ſud E εh!ũ“iL ten did duly 

« make her laſt will and teſtament c. and did thereby nominate, 
« direct and appcint the faid Plaintiff to have and receive the 
« ſaid ſur of 1097. Se. Se. Upon which fact an ile was 
taken in the rejoinder. The will of Elzzabeth Barton reterrec © 
a former bond given by tne Defendant for the ſecuring her an 
annuity of 30 J. a year and which was afterwards cancelled, but 
took no notice of the bond in queſtion, or of any power o 
poin: ment; 


| 
— 
— 
4 
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intment; but in ſupport of the affirmative of the iſſue, the Plain- 
tiff relied on the following refiduary clauſe, © And as to all the 
« reſt reſidue and remainder of my ready money, perſonal eſtate, 
« and effects whatſoever and whereſoever, not hereinbefore given 
and diſpoſed of, (except the ſum of 10 J. which I give and be- 
« queath to A. B. to be paid to him by my executor immediately 
after my deceaſe) I give and bequeath the ſame to the ſaid 
« Marmaduke Buckland (the Plaintiff) for his own uſe, &c,” and 
obtained a verdict But a rule was granted to ſhew cauſe why 
the verdict ſhould not be ſet aſide, and a nonſuit entered, 
againſt which, 

Bond S erjt. ſhewed cauſe; contending that the proper- 
ty of the 100 J. was veſted in the teſtatrix El:zabeth Barton; 
and that though no ſpecific appointment was made of it, yet it 
paſſed ro her deviſee under the reſiduary clauſe in her will. 
That though the caſe of Peafe and another v. Meade, Hob. 7. and 
Moore, 8 5 5. might be cited on the other fide, that was over-ruled 
by ſubſequent deciſions, 2 At. 172. Bainton v. Ward, 2 Vern. 
319. Thompſon v. Towne, 465. Laſſelt v. Ld. Cornwallis, 181. 
Robinſon v. Duſgale, in which laſt caſe there were no equitable 
conſiderations in favour of creditors, but “ J. S. having deviſed 
« his lands to A. for life, remainder to B. in fee, he paying 
four hundred pounds, whereof two hundred to be at the diſ- 
“ poſal of his wife, in and by her laſt will and teſtament, to 
“ whom ſhe ſhould think fit to give the ſame,” and the wife 
dying inteſtate, it was decreed that her adminiſtrator was in- 
titled to the 200 J. the property being veſted in her. If there- 
fore in that caſe, the money went to the repreſentative of the 
wife, ſo ought it to go in the preſent inſtance, where there is 
a ſpecific deviſe of the reſidue of her effects. 

Le Blanc Serjt. in ſupport of the rule. The queſtion on theſe 
pleadings, on which the iſſue is taken, is, whether the Plaintiff 
Buckland were appointee of the teſtatrix? Now as another bond 
is referred to in the will, and that in diſpute not mentioned, it 
1s to be preſumed that ſhe did not mean to make any appoint- 
ment under that bond. With reſpect to the authorities cited on 
the other fide, the caſes of Bainton v. Ward, Thompſon v. Towne, 
and Laſſels v. Ld. Cornwallis proceeded on the ground, of a 
court ot equity interfering for the payment of creditors, in pre- 


137 
1793. 
— id 


BuckLAN PD 


* 
* 


BaRkToON. 


ference to other perſons; and in Robinſon v. Duſgale, the grounds 


of the decifion are not fully ſtated. But the caſe of Peaſe v Meade, 
is good law, where as it is reported Godb. 192. Cook made this 
diſtinction, © If I be bounden to pay 101. to the aflignee of 

Vol. II. | Nn * the 
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* tie obligee, and his aſſignee makes an executor, and dicth, the 
* ex2cutor {hall not have the 107, But if I be bounden to pay 
* 10/7. to the obligee or his aſſignees, there the executor ſhall 
« have it, becauſe it was a duty in the obligee himſelf.” And 
other caſes are expreſsly in favour of the Defendant, and thew 
that a mere deviſe of the rehdue is not an execution of a power 
of appointment. Melton v. Hutchinſon, 1 Al. 55 8. Ex parte 
Caſwell 559, Andrews v. Emmett, 2 Brown. Rep. Chanc, 297, 

Errs, Lord Chief Juſtice. I cannot conſider the 100/, 
in this caſe, as any part of the wife's eſtate, and unleſs that 
point can be eſtabliſhed, it clearly cannot paſs under the 
deviſe of the reſidue. As to the caſes which have been ci. 
ted from 2 Vern. 319 and 405, in thoſe cafes the money ſub. 
jet to the power was the party's own money; in one ſe— 
cured by bond, in the other by a charge on the eſtate, and if 
not diſpoſed of, it reſulted back; and the Court held, that though 
there was no appointment executed, yet being the party's own 
money, it was alerts for the benefit of creditors ; ſo that in thoſe 
caſes the money was only left where it was before. With re- 
ſpect to the caſe in 2 Vern. 181, it is difficult to ſay that the mo- 
ney was velted in the wife, though the Court are ſtated to have 
holden that doctrine, for if it were veſted in her, ſhe might have 
called for it in her life-time. But a reaſon may be given, why 
the Court in that caſe might hold that it was veſted in her, 
which is this, the payment of 400 J. was a condition precedent 
to the veſting of the land in the party who was to pay it; it 
was therefore a liberal conſtruction, and for the benefit of the 
party, becauſe, being a condition precedent, the eſtate might be 
conſidered as not veſting in him, without it. But the caſe of 


Peaſe v. Meade is directly in point, and the reaſon given by Cook 


in the report in Godbo!t, is the true one, that if a man be bound 
to pay a ſum of money to the obligee or his aſſigns, there the 


executors ſhall have it, becauſe it was a duty in the obligee himfelf. 


So if in the preſent caſe, if it could be thewn that there was a 
duty in the wife herſelf, that inſtance would be applicable ; but 
ſhe was not to take, there was no duty in her, and therefore the 
money could not paſs to her aſſignee in law, it being in that 
character only, that her executor could claim it. For it is 
ſufficiently clear from the latter caſes cited by my brother Le 
Blanc, that a mere deviſe of the reſidue does not amount to an 
execution of a power of appointment. As to the caſes, where 
money ſo circumſtanced has been made aſſets in favour of credi- 


tors, thoſe caſes have been decided on principles peculiar to à 
| court 
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court of equity; but deciſions in a court of equity afford no 15793. 
authority for a court of law, unleſs they proceed on legal grounds. 

It is a matter for a court of equity to ſupply the defective execu- BAN 
tion of a power, but all we can do, is to ſee whether the money BT 
paſſed to the executor, that is, whether it were part of the wife's 
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perſonal eſtate. But there is no caſe which has gone that length, 
where a bond has been conditioned for the payment of money, to 
the nominee of a third perſon. 
Gould, J. of the ſame opinion. 
HEATH, J. of the fame opinion. 
The true rule as to powers of appointment by will is laid down 
in Sir Edward Clere's Caſe (a) vis. that where one has a power to 
; appoint by will, but makes a will withour any reference to the 


power, the appointment ſhall have no effect, unleſs the will 


would otherwiſe have no operation: which principle is alluded 
to in the caſe in equity laſt cited by my brother Le Blanc. (6) 
WirsoN, J. of the ſame opinion. 


(a) 6 Co. 17 6. (5b) {ndrews ve Emmet, 2 Brot:n's Reports Chan. 297» 
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EXCHEQOUER CHAMBER), 
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Trinity Term, 


In the Thirty-third Year of the Reign of G ox; III. 


* 
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MasTER U. MILLER. 


2 


In the Exchequer Chamber in Error. 


See the declaration and ſpecial verdict at length 4 Term Rep. 
B. R. 320. | 


N behalf of the Plaintiff, od argued as follows. It has 

been contended, on the other ſide, in the Court below, 
that the acceptor 'of the bill was diſcharged from his acceptance 
by the alteration of the date, thongh made without the know- 
ledge of the holder: but no caſe has been cited to ſhew, that an 
alteration, ſuch as was made in the preſent inſtance, would 
vitiate a written inſtrument, except it were a deed. But there 
is a material difference between deeds and bills of exchange. 
Deeds ſeldom if ever paſs through a variety of hands, and are 
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not liable to the ſame accidents, to which bills are, from their + 


negotiability, expoſed. There is therefore good reaſon in the 
rule, which requires that deeds ſhould be ſtrictly kept, and 
which will not ſuffer the leaſt alteration in them; but the ſarne 
rule is not applicable to bills, In antient times the court decided 
on the inſpection of deeds, for which reaſon a profert was 
neceſſary, that they might ſee whether any raſure or alteration 
had taken place: but bills of exchange were always within the 
cognizance of the jury. The form of the iſſue on a deed alſo, is 
diiferent from that on a bill; in the one it is, that it is not Hen, 


i. c. at the time of plea pleaded the deed of the party, 11 Co, | 


27 a. 'Pigot's Caſe, but the iſſue on a bill is, that the Defendant 
did not undertake and promiſe. Here the jury have expreſsly 
found, that the Defendant did accept the bill, and the promile 
ariſes by implication of law from the acceptance. An alteration 
in the date, ſubſequent to the acceptance, will not do away the 
implied promiſe. In Price v. Shue, © a bill was drawn payable 
e the firſt of January; the perſon upon whom it was drawn ac- 
<« cepts the bill to be paid the firſt of March, the fervant brings 
„back the bill: the maſter perceiving the enlarged acceptance 
<« ſtrikes out the firſt of March, and puts in the firſt of Januar), 
„and then ſends the bill to be paid; the acceptor then refuſes: 
« whereupon the perſon to whom the monies were to be paid, 
<« ſtrikes out the firſt of January, and puts in the firſt of March 


4 again. In an action brought on this bill, the queſtion was, 


« whether theſe alterations did not deſtroy the bill? and ruled 
« they did not. 2 Molloy 109.” In Nicols v. Haywood, Dyer 50, 


it was holden in the caſe of a bond, that where the ſeal was 
deſtroyed by accident before the trial, the jury might find the 


ſpecial matter, and being after plea pleaded, it could not be 
aligned for error, but the Plaintiff recovered. To the ſame point 
alſo is Cro. Elz. 120. Michael v. Stockewith, So in the preſent 
caſe, it was competent to the jury to find the ſpecial matter, and 
an alteration in the bill, ſubſequent to the time of the accept- 
* ought not to prevent the Plaintiff from recovering. In 


r. Leyfield's Caſe 10 Co. 92 b. it is ſaid, © in great and 


„ notorious extremities, as by caſualty of fire, that all his 
ee evidences were burnt in his houſe, there, if that ſhould 


« appear to the judges, they may, in favour of him who 
« has ſo great a loſs by fire, ſuffer him upon the general 
« iſſue to prove the deed in evidence to the jury by wit- 


« neſles:” the caſualty by fire is only put as an inſtance, for 
the 
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the principle is applicable to all caſes of accident. Thus alſo 
in Read v. Brookman, 3 Term Rep. B. R. 151, a deed was 
leaded as being loft by time and accident, without a pro- 
fert: and the preſent caſe is within the reaſon and ſpirit of that 
determination. . 

Bearcroft contra. On principles of law and ſound policy, the Plain- 
tiff ought not to recover. The reaſon of the rule, that a material al- 
teration {hall vitiate a deed, is applicable to all written inſtruments, 
and particularly to bills of exchange, which are of univer- 
{al uſe in the tranſactions of mankind. And here there was a 
material alteration in the bill, inaſmuch as the time of payment 
was accelerated. As to the caſe of Price v. Shute, it is but 
looſely ſtated, and that not in any book of reports; and it does 
not appear againſt whom the action was brought. 

Lord Chief Juſtice Eyre. I cannot bring myſelf to en- 
tertain any doubt on this caſe, and if the reſt of the Court 
ere of the ſame opinion, it is needleſs to put the parties to 
the delay and expence of a ſecond argument. When it is admit- 
ted that the alteration of a deed would vitiate it, the point ſeems 
to me to be concluded ; for by the cuſtom of merchants a duty 
ariſes on bills of exchange from the operation of law, in the 
{ame manner as a duty is created on a deed by the act of the 
parties. With reſpect to the argument from the negotiability 
of bills of exchange and their paſſing through a variety of hands, 
the inference is directly the reverſe of that which was drawn by 
the counſel for the Plaintiff: there are no witneſſes to a bill of 
exchange, as there are to a deed; a bill is more eaſily altered 
than a deed; if therefore courts of juſtice were not to inſiſt on 
bills being ſtrictly and faithfully kept, alterations in them highly 
dangerous might take place, ſuch as the addition of a cypher in 
a bill for 100/. by which the ſum might be changed to 10007. 
and the holder having failed in attempting to recover the 10001. 
might afterwards take his chance of recovering the 1001. as 
the bill originally ſtood. But ſuch a proceeding would be in- 
tolerable. It was ſaid in the argument that the Defendant could 
not diſpute the finding of the jury, that they had found, that he 
accepted the bill, and therefore that the ſubſtance of the iſſue 
was proved againſt him. But the meaning of the plea of nn 
aſumpſit is, not that he did not accept the bill, but that there was 
no duty binding on him at the time of plea pleaded. (a) There 
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are many ways by which the obligation of the acceptance might 
be diſcharged ; for inſtance, by payment. And it was certainly 
competent to him to ſhew, that the duty which ariſes primd facie 
from the acceptance of a bill, was diſcharged in the preſent caſe, 
by the bill itſelf being vitiated, by the alteration which was made. 
Lord Chief Baron MacponalD. I ſee no diſtinction, as 
to the point in queſtion, between deeds and bills of exchange: 
and I entirely concur with my Lord Chief Juſtice, in 
thinking there would be more dangerous conſequences fol- 
low, from permitting alterations to be made on bills, than 
on deeds. | 
The other Judges declared themſelves of the ſame opinion. 
Judgment affirmed. 


HAMILTON v. LE GRANGE. 
[/n the Exchequer Chamber in Error. ] | 
See 4 Term Rep. B. R. 613. 


HI s was an action of debt on a bond, conditioned for 

the payment of 100/, with intereſt at 5 J. per cent. in 
yearly payments of 20 J. by four quarterly payments of 5 J. each 
until the whole ſhould be paid. There was alſo a memorandum 
indorſed as follows, © That it is the true intent and meaning of 
the parties, that at the expiration of each and every year, the 
« year's intereſt due is to be added to the principal ſum, and then 
the 20/. received during the courſe of the year to be deducted, 
« and the balance to remain as principal, and ſo continue yearly, 
until both principal and intereſt be fully paid.” The De- 
fendant after oyer of the condition and memorandum, pleaded 
uſury, and obtained a verdict, which the court of king's bench 
afterwards ſet aſide, being of opinion that the contract diſcloſed 
was not uſurious. (4 Term Rep. B. R. 613.) A writ of error 
having been brought on the judgment of that court, Reader 
now argued on the part of the Plaintiff in error, contending that 
it was a corrupt and uſurious contract, being made with a view 
to receive more than 5 per cent. intereſt, The ſmallneſs of the 
{um of 100 J. is the only thing which makes any difficulty, in 
Judging of the tranſaction. But ſuppoſe the bond to have been 
given for 10,000 J. payable by 2000 J. a year in quarterly pay- 


** +runcipal and intereſt were ſul'y paid,” was not uſuricus, 
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ments of 500. the uſury will then be manifeſt, for by the terms 
of the agreement, at the end of the year, the year's intereſt is to 
be added, (which muſt mean the year's intereit on the whole 
fum, as no other is mentioned) notwithſtanding the ſeveral 
payments of the principal, at the end of the firſt, ſecond, and 
third quarters, for which no allowance 1s to be made. 

Lord Chief Juſtice Eyre ſtopped G:bbs, who was going to 
argue on the other ſide, and ſaid, the Court muſt ſtrain the words 
of the contract, in order to make it uſurious: it was not the 
intereſt on 100/. but the intereſt due that was to be added to 
the principal at the end of the year, and the intereſt due could 
only be taken to mean what was legally due. 

WILSON, J. 

Even admitting the conſtruction contended for, there does 
not appear to me to be uſury, for there was no loan, but the con- 
ſideration of the bond was the giving up an annuity ; the memo- 
randum was part of the agreement, and the terms upon which 
the annuity was relinquiſhed. 

| Judgment aflirmed. 


TL. DERTON v. IL DERT N. 


HIS was a writ of dower unde nibil habet, and the plead- 

ings were as follow, 
Northumberland to wit, Mary, otherwiſe Moria Lacton, willow, 
who was the wife of Thomas Ildertom Eſquire, deceaſed, by Town- 
ly Ward her attorney demands againit Robert 1/derton, the third 


part of ten meſſuages, ten barns, ten ſtables, four gardens, four 


orchards, one water corn mill, 2000 acres of land, 2000 acres 
of meadow, 2000 acres of paſture 2000 acres of moor, and 200 
acres of woodland, with the appurtenances, in the pariſh of Ader 
ton in the county of Northumberland, as the dower of the ſaid 
Mary, otherwiſe Maria, of the endowment of the ſaid Thomas 
Illerton, heretofore her huſband, whereof the has nothing, Oe. 
Plea. And the ſaid Robert Ilderton by Henry Barney Mavhezw 
his attorney comes and ſays, that the ſaid Marr, otherwiſe 
Maria ought not to have her dower in this behalt, as having 
been the wife of the ſaid Thomas Jlderton deceaſed, becauſe: he 
ſays, that the ſaid Mary otherwiſe Maria never was accoupled to 
the ſaid Thomas Ilderton deceaſed, in lawful matrimony. And 


this the ſaid Robert 1derton is ready to verify, therefore he prays 


Ii” * „ 
Je. 160 "7 
— I 
ene 10.0 
A arriaee 
41 It 12 1492 
chleb rated 
1 F & 5 
T4 t4 TT, (ante 
not Leween 


2 5 
bortſans WIT 


ga thither for 


che PUT oft 
evading the 
laws of Sag 
lend ver. To . 
title the wa. 
man tt dow 
er in Lag lane. 
The lawty! 
nels of ſuck 
a marriage 
mav be tri 
by a jury; a 
rep] Cath: 
therefore to 2 
plea oy” 

[7 2 fi bf «i 

% e295 11 

a writ of dow 
er, SEU Ing 
a muriave 
in Sce//und, 
may conciude 
to the cc u 
try: and in 
ſucn re plicn- 


tion, it is not neceſſary to ſtate that the marriage was had in any place in Exgland, by way of w£we, 


judgment 


Vor. II. P p 


146 


1793- 
Oe an nd 


It verToN 


1.DERTON. 


CASES IN TRINITY TERM 


judgment if the ſaid Mary otherwiſe Maria, ought to have her 
dower, of the meſſuages and tencments aforeſaid, with the ap- 
purtenances. 

Replication. And the ſaid Mary, otherwiſe Maria, by the ſaid 
Townley Ward her attorney aforeſaid, ſays, that ſhe ought not by 
any thing in the plea of the faid Robert above atledged, to be 
barred from having her dower aforeſaid, in this behalf, becauſe ſhe 
ſays, that ſhe the ſaid Mary, otherwiſe Maria, on the 6th day of 


| September, in the year of our Lord 1774, was accoupled to the 


ſaid Thomas 1lderton deceaſed, in lawtul matrimony, at £dingburoh, 
in that part of Great Britain called Scotland, and this the prays 


may be enquired of by the country c. 
Demurrer. And the ſaid Rovert ſaith, that the ſaid plea of 


the ſaid Mary, otherwiſe Maria, in manner and form atoreſaid 
above pleaded, by way of reply to the ſaid plea of the ſaid 


Robert by him above pleaded, and the matters therein contained, 


are not ſufficient in law for the ſaid Mary, otherwiſe Maria, to 
have or maintain her ſaid action thereof againſt him, and that 
he the ſaid Robert is not bound or obliged by the law of the land 
ro make anſwer thereto, and this he 1s ready to verify, where- 


fore for want of a ſufficient replication in this behalf, the ſaid 


Robert, as before, prays judgment, and that the ſaid Mary, 
otherwiſe Maria may be barred from having her dower afore- 
ſaid, in this behalf, and for cauſes of demurrer in law in this be- 
half, the ſaid Robert, according to the form of the ſtatute in 
ſuch caſe made and provided, ſpecially ſets down and ſhews to 
the Court here, the cauſes following, (that is to ſay) that the 
ſaid ſuppoſed marriage in the replication mentioned, and therein 
alledged to have been celebrated in that part of Great Britain 
called Scotland, is not a marriage whereby, or by reaſon whereof, 
the ſaid Mary, otherwiſe Maria can by law claim or intitle herſelf 
to any dower, of the tenements above mentioned, And alſo for 
that the ſaid Mary otherwiſe Maria hath not laid any place by 
« way of venue, where the ſaid ſuppoſed marriage was had, 
And allo for that the ſaid replication is ill concluded, by being 
concluded to the country ; and for that the ſaid Mary, otherwiſe 
Maria, hath by her faid replication and the concluſion thereof, 
attempted to put in iſſue, and draw to a trial of the country, a 
matter which 1s not by law triable by a jury of the country, 
but which is of eccleſiaſtical cognizance, and which ought to 
« be tried by the certificate of the biſhop, to whom the right of 


4 certifying whether the ſaid Mary otherwiſe Maria and Thomas 
ö % Hatrien 
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« [/derton deceaſed, were or were not accoupled in lawful matri- 
« mony, belongs. And alſo for that it does not appear to the 
court here, to what biſhop, or other ſpiritual judge or perſon, 
« any writ can or ought to be directed or ſent, to inquire and 
« certify whether the ſaid Mary otherwiſe Maria was accoupled 
« to the ſaid Thomos Iiderton deceaſed, in lawful matrimony, or 
« not,” and alſo for that the ſaid replication is in other reſpects 


defective and informal. 

Joinder in Demurrer. 

This cauſe was firſt argued in Michaelmas term 1791, by Le 
Blanc Serjt. for the demandant, and Cockel! Serjt. for the tenant, 
and a ſecond time in Hilary term 1792 by Lawrence Serjt. for 
the demandant, and Bond Serjt, for the tenant: after which, 
and before any judgment was given, the tenant died. In con- 
ſequence of chis 1 freſh writ was brought, and the pleadings beiny 
altered by the additional aſſignment of the cauſes of demurrer, 
marked with inverted commas (“), a third argument came 
on in the preſent term, when Le Blanc Serjt. argued for the 
demandant, and Adair Serjt. for the tenant. 

It was admitted, on theſe arguments, at the bar, and aſſented 
to by the bench, thar the firit cauſe of demurrer could not be 
maintained, it being taken as an undoubted propoſition, that a 
marriage celebrated in Scotland, was ſuch a marriage as would 
intitle the woman to dower in England (a). The points there- 
fore, which were made on the part of the tenant, were two: 
1. That the lawfulneſs of marriage was excluſively the ſubject 
of eccleſiaſtical cognizance, and therefore not to be tried by a 
jury of the country. 2. That ſome place within the kingdom 
of England, ought to have been laid as a venue in the replication, 
where the marriage ſhould have been alledged to have been 
celebrated. | 

1, Although the fact of marriage may be tried by the country, 
yet the lawfulneſs of it being a matter ſolely of eccleſiaſtical 
juriſdiction can be decided by no other mode than the certificate 
of the biſhop, which is indiſpenſible in the caſes of dower and 
appeal, This principle, which aroſe from the circumſtance gf 
marriage being a ſacrament of the church of Rome, is to be found 


(a) But this propoſition is quite clear of v. Bearere before the delegates, ſhort!y 
the queſtion, whether marriages celebrated | tated Bai}, N. “'. 113. 800, See alſo the 
in Scotland, between perions who go thither | obſervations on this ſubjeR, contained in 
in order to evade the laws of England, be | a note Co. Lit. by Hargr. & Bull. p. 79 6. 
valid in England. See the caſe of Compton I & 80 6. 
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in the earlieſt authorities in the law. Bracton lays it down “ cum 
autem talis proponatur exceptio, quod dotem habere non de- 
beat, eo quod non fuit tali viro (per quem petit) matrimoniali- 
* ter deſpoufata, vel Klim matrimonto copulata, hujuſmodi in- 
4 quiſitio ſieri non poteſt nec debet in foro ſeculari, cum fit ſpiri- 
* tuale; et ideo demandetur inquiſitio facienda ordinario loci, 
* ficut archiepiſcopo, epiicops, vel aliis privilegiatis, quibus 
papa hujuſmodi concellerit cognitionem,“ then follows the form 
of the writ to the archbiſhop or biſhop, in which it is expreſoly 
ſaid, © quoniam hujuſmod: cauſæ cognitio ad forum ſpectat 
« ecclefialticum &.“  Brafton de Actione Dotis 302 a, Thus alfo 
Fleta lib. 5. c. 28,” © Super contentionem autem deſponſationis, et 
« divortii celebrationem, non poterit juſticiarius procedere in 
foro ſeculari; ideoque demandetur inquiſitio facienda archi- 
* epitcopo vel epiſcopo loci, quia hujuſmodi cauſarum cognitio 
& {pectat ad forum eccleſiaſticum, quod convocatis convocandis, 
« yeritatem diligenter inquirant, et inde certificent juſticiariis 
per literas ſuas patentes, So likewiſe Britton cap. 107, 108. 
p. 252.,255, Exceptiones de concubinage Ac. is to the ſame effect. 
Thus too Glanville lays, “ Si quis verſus aliquem hareditatem aliquam 
* tanguam hares petat, ct alins ei objiciat quod harcs inde efſe non poteſt 
« eg quod ex legitimo matrimonio non ſit natus, tunc quidem placitum 
« illud in curid Domini Regis remanebit, et mandabitur archiepiſcopo 
« vel epiſcopo loci, quod de matrimonio ipſo cognoſcat ; et quod inde 
« judicaverit, id Domino Regi, vel ejus juſliciariis ſcire-faciat,” lib. 7. 
cap. 13. and then follows the writ to the biſhop. 

And this principle is recognized by Lord Coke, Co. Lit. 33 a. 
134 a. 4 Co. 29 a. Bunting v. Lepingwel, Moore 169. 2 Roll. Abr. 
584. 585 tit. Trial. Style 10. Beſſeworth v. Beſſeborih, Bro. Abr. tit. 
Trial, pl. 16. 2 Wilſ. 122, 127. Robins v. Crutchley. It being clear 
therefore that the lawiulneſs of marriage can only be tried by the 
certificate of an Eccleſiaſtical Judge, though epiſcopacy has been 
aboliſhed in Scotland, and therefore there can be no certificate 
where the eſpouſals were celebrated, yet it by no means follows 
that the trial ſhall be by the country: it ought rather to be by the 
certificate of the biſhop, in whoſe dioceſe the landi lie. Although 
there may be poſſibly no inſtance in dower, expreſsly in point, 
yet in ſimilar caſes, the writ has gone to the biſhop of the dioceſe 


where the lands were ſicuated. Thus in an aſſiſe of Mort d' an- 


ceſtor © the tenant pleaded baſtardy in the demandant, who ſaid 
he was Mulier and born in another dioceſe, and prayed a writ 


*to the biſhop of that dioceſe to certify, and yet the writ was 
* awarded 
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« awarded to the biſhop of the dioceſe where the action was 
« brought,” i. e. where the lands lay. 35 AY. 7. Bro. Abr. lit. 
Certificate  Eveſque pl. 14. So in a writ Sr cui in vid, where 
baſtardy was pleaded, and a marriage replied in the county of S. 
the writ was awarded to the biſhop of E. where the lands were. 
Year Book 7 Hen. 5, 7 & 8 Bro. tit. Trial pl. 21. Thus alſo in an 
ße of novel diſſeiſiu of lands in the dioceſe of Mincheſler, where 
the plea of baſtardy was ſet up, and a marriage alledged to 
have been had in London, the writ to certify was awarded to 
the biſhop of Winchefter, and not to the bithop of London. 38 A. 
pl. 30. P. 231. 

2. It is a rule of law, that on every fact ſtated in pleading to 
have happened in a foreign country, a venue mult be alledged 
within the realm of England for the purpoſe of trial. Co. Lili. 
251. 2 Cb. 2 Keb. 315. Style 342. 6 Co. 47. Dowdale's coſe, 
Moſtyn v. Fabrigas, Cowp. 176. per Lord Mansfield ; and undoubt- 
edly Scotland, notwithſtading the union, is in this reſpect a 
foreign country. The replication therefore is bad in this 
point of view, and the defect is pointed out by a ſpecial de- 
murrer. | 

On the part of the demandant, the arguments were as follow. 

It is not denied, that the lawfulneſs of marriage is a matter of 
eccleſiaſtical cognizance, but it is manifeſt that in dower, the 
writ to certify ought to be directed, not to the biſhop, in whoſe 
dioceſe the lands are ſituated, but to him in whoſe dioceſe the 
eſpouſals were celebrated. 

This plainly appears from the form of the proceedings in the 
Entries. Thus in Rai. Entr. 223. a. lit. Dower, to a count in 
dower, the tenant pleads ne ugues accouple, the demandant re- 
plies, that ſhe at C. in the county of C. in the pariſh church of 
M. was accoupled to the ſaid . (her huſband) in lawful matri- 
mony, and this ſhe is ready to verify, when and where the 
Court ſhall award. | 

The record goes on, © And becauſe the conuzance of 
* cauſes of this kind belongeth to the eccleſiaſtical Court, there- 
fore it is commanded JF. biſhop of C. and L. the dioceſan of 
* the ſaid place, that he, convening before him thoſe who ought 
* to be convened, in this behalf, do diligently inquire into the 
truth of the fat, and what he ſhall find thereon, he ſhall 
* make appear here to our juſtices at JYe/tminfier by his letters 
« patent and cloſe.“ Then follows the writ to the biſhop, reci- 
ting the pleadings and iſſue, and the parith and church where 
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the eſpouſals are alledged to have been had. So alſo in Raf. 223 b. 
there is a Gmilar entry, though in neither inſtance is it clearly 
marked, in what county the lands lay. In Co. Entr, 180 b. tt, 
Dower, where the demand 1s of dower in London, to a plea of ne 
unques acrouple, the replication is, That the demandant at the 
pariih of St. Zilary in the county of Glamorgan in the diocele of 
Llandaff, was accoupled in lawful matrimony c. © Therefore 
« becauſe the iſſue muſt he tried by the bithop of the ſaid place, 
„it is commanded 7rancis biſhop of Llandog, the dioceſan of the 
„ ſaid place Sc. In Robinfon's Hur. 240. the demand is of 
lands in Srfolk, the plea ne ungques accoufle, and the replication, 
that the demandant at VHheſted in the ſaid county, in the dioceſe 
of Norwich was accoupled ; © Therefore John bithop of Norwich 
the dioceſan of the ſaid place is commanded”: there the lands 
and the marriage were in the ſame dioceſe, but the replication is 
particular in ſpecifying the pariſh and dioceſe. In Bro. Abr. lit. 
Trials, pl. 114. © in an appeal by a feme of the death of her 
„ baron, if the Defendant pleads ne ungues acconuple in lawful ma- 
e trimony, this ſhall be tried where the eſpouſals are alledged, by 
e the certificate of the bithop of the place where the eſpouſals 
are all:dged.” To the ſame point alſo is Fitz. Abr. 220. Trial, 
pl. 85. 

It appears therefore, that the trial ought to be by the certificate 
of the biſhop of the dioceſe, in which the eſpouſals were cele- 
brated: but where it is impoſſible, as in the preſent caſe, that 
there ſhould be ſuch a certificate, there the marriage may be 
tried by the country. There are many inſtances, where certain 
iſſues ought regularly to be tried by the certificate of a biſhop, 


yet under particular circumſtances, thoſe ilues may be tried by 


the country. Thus general baſtardy is to be tried by the cer- 
tificate of the biſhop; but there are caſes, where, if alledged, 


it ſhall be tried per pais; as in formedon, baſtardy was alledged 


in one who was meſne in the conveyance by which the demand- 
ant claimed ; and becauſe he was dead and not a party to the 
writ, it was tried per pais, and not by the certificate of the 
biſhop. Bro. Abr. Trial, pl. 10. So where the baſtardy of one 
who is dead comes in iſſue, it ſhall be tried per pais and not by 
certificate. id. pl. 26. The reaſon of which is thus given 2 Roll. 
Abr. 584. Trial, pl. 17. © If baſtardy be alledged in a ſtranger 
* to the writ, it {hall be tried by the country, and not by cer- 
« tificate, becauſe if it thould be tried by the ordinary, it would 


be peremptory to the ſtranger perpetually, if it were certified 
3 | « that 
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«that he were a baſtard.” and p/. 19. If baſtardy be alledged 
in one who is dead, it ſhall be tried by the country, and not by 
the ordinary, becauſe the judgment cannot be final. So in the 
caſe of infancy, a matter of ſpiritual cognizance, as baſtardy, 
alledged in the infant, ſhall be tried per pars, 2 Roll. Abr. 586. 
pl. 34. Soif the iſſue on ne wnques acconple is to be tried 
between ſtrangers, it {hall be tried by the country. id. 585. 
pl. 17. In quare impedlit, the ability or non- ability of the clerk 
{hall be tried by the ordinary: but if the ordinary refuſes a clerk 
for non-ability, and gives notice to the patron, who does not 
preſent another within fix months, whereupon the biſhop ccl- 
lates, and the patron brings guare impedit, and inſiſts that his 
clerk was able, if the clerk be living, the queſtion whether able 
or not, ſhall be tried by the metropolitan by examination, but 


per pais, if the clerk be dead. Bro. Abr. Qua. Imp. pl. 102. 


2 Roll. Abr. 583. trial pl. 1 & 2. So profeſſion is regularly to 
be tried by the certificate of the ordinary ; but if the profeſſion 


of a third perſon comes in queſtion, or of one who is dead, it 


{hall be tried by the country. Zardres 63. and fo it ſhall be of 
monks and other exempts, and if the ordinary returns that he is 
exempt from his juriſdiction, then it ſhall be tried by the coun- 
try. 2 Roll. Abr. 587. pl 38. Ss it is where the perſons to cer- 


tify are intereſted : thus cuſtoms of the city of London ſhall be 


certified by the mayor and aldermen by the month of their re- 
corder ; but when the city is itſelf concerned, ſuch cuſtom thall. 
be tried by the country. Hob. 86. 2 Roll. Abr. 579. pl. 2. 

With reſpect to the want of a venue, which is aſſigned as a 
cauſe of demurrer, it is to be obſerved that fictions of Jaw are 
invented for the furtherance of juſtice, and ſhall never be con- 
tradicted fo as to defeat that end, though for every other pur- 
poſe they may be contradicted. The fiction of a venue with a 
videlicet, is barely, for a mode of trial, to every other purpoſe 
therefore it ſhall be contradicted, but not for the purpoſe of 
ſaying, the cauſe {hall not be tried. Moj/?yn v. Fabrigas, Coop. 
177. So here it ſhall not be inſiſted on, for the purpoſe of pre- 
venting a trial. 

« In an action a policy of aſſurance, the Plaintiff declared, thas 
« the Defendant undertook that ſuch a ſhip mould fail from Ae, 
% combe Regis in Dorſciſbire to Abbeville in France, ſafely without 
violence, c. and alledged that the ſaid ſhip in failing towards 
« Abbeville, that is to ſay in the river of Se in the realm of 
„France, was arreſted by the French king, whereupon the parties 
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e came to iſſue, whether the ſhip was ſo arreſted or not: and this 
« iſſue was tried at Nt Prius before Wray, Ch. J. in London, and 
found for Plaintiff; and it was moved in arreſt of judgment, 
* that this iſſue ariſing merely from a place which is out of the 
realm, could not be tried; and if it could be tried, it was {hid 
it {hould be tried by a jury from Melcombe : but it was anſwered 
e and reſolved, that this ijſue ſhould be tried where the action was 
e brought. 6 Co. 47 b. 4 Tift. 142. 

So too in Paſch. 28 Elis. *in the king's bench the caſe was, a 
charter party by deed indented was made at The!ford in Norfolb, 
between Evangeliſi Conflantine of the one part, and Frgh Cynne 
of the other part, by the which Conſtantine did covenant with 
* Gynne, that a certain {hip ſhould fail with merchani1zes of Cynne 
* to Muttrel in Spain, and there thould remain by certain days, 
* upon the breach of which covenant, Gune brought an action of 
« (lebt for ol, upon a clauſe in the charter, and alledged the 
„breach of the covenant, ſor that the {hip did not remain at 
« Muttrel in Spain by ſo many days, as were limited by the cove- 
* nant: whereupon iſſue was taken, and tried before Sir Chriftopher 
« Wray Ch. F. of England, and found for the Plaintiff; and in 
« arreſt of judgment it was ſhewn, that this iſſue did ariſe out of a 
« place, totally and merely in a foreign kingdom, out of the 


realm, from whence no jury of twelve men could come, and 
A the trial was inſufficient. | | 


« But it was adjudged by Sir Chriftopher Wray, Sir Thomas Gaw- 

& dy, and the whole Court of B. R. after great deliberation, that 
the Plaintiff ſhould recover his 500/, beſides his damages and 
“ coſts, for that the charter party whereon the action is brought, 
« was made at 7 het/ord within the realm, and the trial being in the 
« ſame place where the action was brought, was ſufficient. 4 ft, 
* 141, 142. Co. Lill. 261. b.“ So too when part of the act, eſpecially 
the original, is done in Euglaud and part out of the realm, that 
part which is to be performed out of the realm, if iſſue be taken 
thereupon, ſhall be tried here by twelve men, and thoſe twelve men 
ſhall come out of the place where the writ is brought. Co. Lit. 261.6. 
In Bro, Abr. lit. Trials pl. g3. it is holden, that in divers cafes, ju- 
rors ſhall take cognizance of an act done in anocher country, as of 
ſhipping merchandize to Venice, or of freighting a foreign ſhip 
to Bourdleaux againſt the {tatute, and of au alien born beyond 
ſea; thoſe things {hall be tried in England, and a foreign coun- 
ty ſhall try damages in another county : and the jurors of one 
county ſhall find the making of a grant of a rent charge in 
v. . | one 
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one county, out of lands in another county, and a leaſe and 
releaſe made in a foreign county ſhall be tried jn the county 
where the land lies, and a retainer of ſervices beyond 12a, 
ſhall be tried in England. 7 II. 7.8. 

So it is ſaid that if an act be to be done all beyond ſea, it 
cannot be tried in England; but where part is to be done 
in England, and part beyond fea, it may be tried in England. Bro. 
br. Trials, pl. 154. So where an agreement is at land, and 
a performance at ſea, it ſhall be tried where the agreement 1s 
made; and faying in partibus tranſmarints inſrd parochiam, is idle. 
12 Mod. 34. Can v. Cary. DE 
Lord Chief Juſtice ExR R. This is a proceeding in dower, 
and to the declaration there is a plea, that the demandant was 
never accoupled to 7 bomas 1{derton deceaied, in lawful matrumo- 
ny. To this plea there is a replication, which ſtares that the 
demandant, on the oth of September, in the year of our Lord 
1774, was accoupled to Thumas Ilderton deceaſed, in lawful ma- 
trimony, at Edinburgh, in that part of Great Pritain called 
Scotland, and the replication concludes to the country. To 
this replication there is a ſpecial demurrer. The demurrer 
ſtates for cauſe, that the ſuppoſed marriage in the replication 
mentioned, declaring it to have been celebrated in that part of 
Great Britain called Scotland, 1s not a marriage, whereby, or by 
reaſon whereof, the demandant can by law claim or intitle her- 
ſelf to have any dower of the tenements above mentioned. 
There is alſo another cauſe of demurrer alledged, That the Plain- 
tit has not laid any place by way of verze, where the ſuppoſed 
marriage was had. There is a third cauſe, That the rephcation 
is ill concluded, by being concluded to the country, and by 
having by that concluſion attempted to put in iſſue, and draw 
to a trial by a jury of the country, a matter that is not by law 
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triable by a jury of the country, but which is of cccleſiaſtical 


cognizance, and which ought to be tried by the certificate of 
the biſhop, to whom the right of certifying, whether the 
Plaintiff and Thomas Tlderton were or were not accoupled in 
lawful matrimony, belongs: and alſo for that it does not appear 
to the court, by the ſaid replication, to what biſhop, or other 
ſpiritual judge or perſon, any writ can or ought to be directed 
or tent, to 1nquire and certify, whether the Plaintiff was 
accoupled to Thomas Ilderton deceaſed, in lawtul matrimony 


or not: and there is a joinder in demurrer. 
Vor, II. Rr Upon 
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Upon the argument, the firſt cauſe of demurrer having been 
abandoned, the reſidue of theſe cauſes reſolves itſelf into two 
queſtions, which have been very ably argued at the bar; and 
the Court always feel themſelves obliged to the Bar, when they 
will have the goodneſs to examine queſtions of this fort, with that 
diligence which they have uſed upon the preſent occaſion. The 
firſt of theſe queſtions is, Whether the Plaintiff ought in this 
caſe to have concluded to the country? The ſecond queſtion is, 
Whether the replication is either informal, or ſubſtantially 
defective, for want of a veguc? In ſupport of the demurrer, 
and upon the firſt queſtion, it has been argued, that the matter 
of this replication is excluſively of ecclefialtical cognizance ; and 
a paſſage from Glanville, book 7, chap. 13 and 14 has been cited, 
in ſupport of theſe propoſitions, that in intendment of law, a 
jury is not competent to decide upon this matter; that there was 
in this caſe no neceſſity for excluding the ecclettaſtical juriſdiction; 
that in cafes of baſtardy, which it was ſaid, are not diſtinguith- 
able from this caſe, a writ always goes to the biſhop of the dioceſe 
where the lands lie, without regard to the place where the 
eſpouſals were had, or where the birth was; and that the ana- 
logy directs, how the writ ſhould be directed, where there happens 
to be no biſhop having juriſdiction in the place, where the De- 
mandant ſtates herſelf to have been accoupled in lawful matrimo- 


ny, and conſequently, that in this caſe the Demandant ſhould 


have prayed a writ to the biſhop where the lands lay, and ought 
not to have concluded to the country. 

The paſſage in Glanville is as follows, © Heres autem le- 
« gitimus, nullus baſtardus, nec aliquis qui ex legitimo matri- 
„ momo non eſt procreatus, eſſe poteſt. Verum ſi quis verſus 
% aliquem, hzreditatem aliquam tanquam hæres petat, et alius 


ei objiciat, quod hæres inde eſſe non poteſt, eo quod ex 


« legitimo matrimonio non fit natus, tunc quidem placitum 
< illud in curia Domini Regis remanebit, et mandabitur archie- 
e piſcopo vel epiſcopo loci, quod de matrimonio ipſo cognoſcat; 
«et quod inde judicaverit, id domino Regi vel ejus juſticus ſcire 
“ faciat, et per hoc breve.” 

Then follows the form of the writ “ Rex archiepiſcopo 
ſalutem, veniens coram me /. in curia mea, petiit verſus R. 


fratrem ſuum, quartam partem feodi unius militis in ill 


villa ficut jus ſuum, et in quo idem K. jus non habet, ut 
W. dicit, eo quod ipſe baſtardus ſit, natus ante matrimonium 
« matris 
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& matris ipſorum. Et quoniam ad curiam meam non ſpectat 
« agnoſcere de baſtardia, eos ad vos mitto, mandans ut in curia 
« Chriſtianitatis inde faciatis, quod ad vos ſpectat, et cum loquela 
« jlla debitum coràm vobis finem ſortita fuerit, mihi literis veſtris 
« ſignificetis quid inde coràm vobis actum fuerit Sc.“ 

Now it muſt be acknowledged, that the language of theſe 
paſſages very diſtinctly marks the ground and priuciple upon 
which the temporal courts have ſent their writs to the biſhop, 
namely that the cognizance of lawful matrimony belongs to the 
Court Chriſtian and not to the temporal Courts. Placitum idlud 
in curid Domini Regis remanebit, et manaabitur archiefiſcopo vel 
eþi/copo loci, quod de watrimone ipſo cognoſcat, et quod inde judicaveril, 
id ſire faciat, are ſtrong words, and the language of the writ 
& quoniam ad curiam meum non fpeftat agugſcere de baſtardia, eos ad vos 
mitto, mandans ut in curid Chriſttamtatis inde faciatis quod ad vos 
ſpeAat ; et cum loquela illa debilum coram wvobis jinem fortita fuerit, 
mibi literis veftris ſigniſicetis, quid inde coram vobis actum fucrit,” is 
{till ſtronger to mark the ſenſe of the time, in which Glanville 
wrote, that queſtions of matrimony and baſtardy were excluſive- 
ly of ecclefiaſtical cognizance, and that a jury was at that time 
thought to be not competent to decide upon theſe queſtions; or 
at leaſt if they do not go 1o far, as a jury not being thought 
competent to rhe deciſion of theſe queſtions, they ſhew that the 
Court itſelf was not competent to ſuch examination and de- 
ciſion. 

It was agreed by my Brother Adair, that the matrimony of 
which the Court Chriſtian has at this day excluſive cognizance, 
is lawful matrimony, as oppoſed to marriage in fact, and that it 
was eflential that the marriage ſhould be lawful in two caſes 
only, in the caſe of dower and in the caſe of appeal: but it is very 
obvious that Glanville in the paſſage which I have read, draws 
no ſuch line, he ſuppoſes that in the caſe of baſtardy “ manda- 
* bitur epiſcopo &c. quod de matrimonio ipſe cognoſcat.” Glanville wrote 
in the time of Zenty the Second, at which time the diſtinction 
between general and ſpecial baſtardy had not been introduced. 


The ſtruggle for legitimating the iſſue born before matrimony, 


which is recorded in the ſtatute of Mez ton, (a) 20 Henry 3. c. g. 
ſeems firſt to have ſuggeſted the plea of ſpecial baſtardy, and it 
is obſervable, and 1s material, that the Temporal Courts, from 
that time, withdrew the cognizance of ſpecial baſtardy from the 


(a) 2 Lag. 96. 
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Court Chriſtian. In ſucceeding times, other conſiderations 
induced the temporal courts to withdraw from the cognizance 
of the Court Chriſtian the queitions of matrimony and of 
baſtardy, in a variety of caſes. In baſtardy, the trial by the 
certificate of the biſhop takes place at this day, only in the 
caſe of a general allegation of baitardy, and that only ſo long 
as the party is living, and not only living, but a party to the 
ſair, and not only a party to the ſuit, bur adult: in matri- 
mony, as is agreed by. my Brother Adair, in the two caſes 
only of dower, and appeal. It is not therefore to G/anville 
that we mult reſort for the preſent itate of the law reſpecting 
the trial by certificate of the biſhop; and when we advert to the 
ordinary courſe of proceeding, in every one of thole caſcs 
which have been withdrawn: from the cognizance of the Court 
Chriſtian, it will be impoſſible to maintain, that in intendment 
of law, a jury is not competent to try queſtions of matrimony 


or baſtardy. The true propotiition is, that the common law is 
general and fundamental, that the particular trials by the 


Court Chriſtian are to be conlidered as privileges, and as ſuch 
in their nature particular, that every thing which is not within 
the privilege, belongs to the common law. Reſpecting things, 
which have been confidered in early times, as proper to be 
tried by the certificate of the biſhop, if for good reaſon they 
ought not to be ſo tried, or if from particular circumſtances 
they cannot be ſo tried, the common law, out of its own in- 
exhauſtible fountain of juſtice, muſt derive another mode of 
trial, and that mode is the trial by the country. It was upon 
theſe principles, that the caſe of ſpecial baſtardy, and every 
one of the other caſes which I have alluded to, have been ſent 
by the temporal courts to be tried by the country, inſtead of 
being tried by the certificate of the biſhop; and they will be 
found applicable to every caſe, in which the law of England 
hath admitted of any ſpecial mode of trial; for inſtance, the 
trial by inſpection, by the eſcheator, by the certificate of the 
marſhal of the king's hoſt, by the certificate of the recorder of 
London, nay, even the trial by the record, and in ſhort, every 
other kind of trial that can be ſtated. Bs 

But it has been argued in ſupport of the demurrer, that in 
this caſe there is no neceſſity for departing from the ancient 
and uſual courſe of trial, of an iſſue joined on the marriage in 
dower; that this marriage alledged to have taken place in Edin- 


burgh, in that part of the united kingdoms called Scotland, may 
3 | be 
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be tried by the certificate of the biſnop of that dioceſe, in which 
the county where the writ is brought, happens to lie. This is 


not ſupported by the authority of any caſe adjudged in point, Irres 
. . 6 *. 
but it is argued upon the analogy, which the preſent caſe bears luv. 


to adjudged caſes, and particularly to the caſe of general baſtardy, 
where the writ to the biſhop is ſaid, and I believe truly ſaid, 
to be always ſent to that biſhop in whole dioceſe the lands lic, 


or more properly, where the demandant's writ is brought. But 


there will be found no analogy between thoſe caſes, and the 
preſent. I have obſerved, that the writ to the bithop goes 
only where there is a plea of general baſtardy; the replication 


to that plea, though it may ſpecially alledge the eſpouſals of 


the parents, or the birth in another dioceſe, amounts to nothing 
more than an averment that the demandant was mulier, and 
not Baſtard ; and in ſome of the year books abridged by Brook; 


in his title“ Baſtardy,” the ſpecial allegation of eſpouſals and 


birth is diſallowed by the court, and the demandant is driven 
to add © ef fic mulier et non Baſtardus; and in one of the caſes 
in particular, the whole ſpecial allegation is left out of the re- 
cord, and nothing entered, but that the demandant was muler 
et non baſtardus, (a) and 10 the writ went of courſe to the bithop 
of the dioceſe, where the lands lay, and in that caſe could by no 
poſſibility go to any other bithop. | 

Upon whatever ground it proceeded in baſtardy, the writ 
always went to the biſhop of the dioceſe where the lands lay. 
Now in the caſe of dower, if a general replication to a plea of 
ne unques acconple in loyal matrimonie is admiſſible, there by 
analogy to the caſe of baſtardy, it might be argued that the 
writ ſhould go to the biſhop of that dioceſe where the lands lay, 
upon a foundation common to both caſes, that the birth in 
wedlock in baſtardy, or the lawful marriage in dower, ſhould 
be intended to have taken place in the county, where the 
lands lay. But as in moſt of the caſes of dower, and probably 
in all, the replication is ſpecial, of eſpouſals in a particular 
church, in a particular county, and dioceſe, and as the writ to 
the biſhop has uſually gone to the biſhop of the dioceſe where 
the eſpouſals have been alleged to have been celebrated, and as 
I have been able to find no caſe, in which the eſpouſals having 
been alledged to have been celebrated in another county, and in 
another dioceſe, the writ has yet gone to the biſhop of the 
dioceſe where the lands lay, there ſeems to be no manner of 
analogy between the caſe of baſtardy and dower. To whatever 
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1793- biſhop the writ in either caſe is directed, it is ſent to him as 
ordinary, as having either in fact or in rhe intendment of law, 

5 cognizance of the queſtion. The ordinary acts as a judge, in 
ILD ATR. a Cauſe regularly inſtituted before him: one of the reaſons 
for not ſending a writ to the biſhop, where a party who is 
attempted to be baitardized, is dead, or a ſtranger to the ſuit 
is, that the ſuit in the Court Chriſtian cannot be decided between 
the parties; it is a falſe reaſon to ſay that it does not go in 
that caſe becauſe it is peremptory; it is peremptory becauſe 
it is the judgment of a Court ot competent juriſdliction, i! a 
ſuit between the parties. If under any circumſtances, the writ 
| goes to a biſhop within whole dioceſe the eſpouſals were in 
; fact not celebrated, it is pretty clear that he might decline 
certifying. In one of the caſes that were cited, it was ſaid 
expreſoly, that he might return by way of anſwer to the writ, 
that the place of the eſpouſals alledged to be within his di geſe 
was not within his dioceſe, which return could not be aduutted 
if the writ might go to any biſhop, in reſpect of the matter being 
in its nature of eccleſiaſtical cognizance. All the analogies of Jaw 


7 
y contradict that notion. In the theory of our law, a jury of one 
li county could not try a matter of fact ariſing in another county. a 
| If we are to reſort to analogy, let us conſider how the law ſtands t 
reſpecting the certificate of the biſhop. In the caſe of profeſſion, 
the writ went to the biſhop of that dioceſe in which the religious \ 
houſe was ſituate ; upon the preſumprion that he was the ordinary, t 
and could examine; but if the religious houſe happened to be t 
| exempted, as was frequently the caſe, this was a ſufficient re- a 
7 turn to the writ, and the trial by certificate could not be had, [ 
; If a queſtion ariſes in grare impedit, the writ goes to the biſhop t 
of the dioceſe to certify, but if the biſhop claims any thing b 
more than as ordinary, ſo that he may be a ditturber, the t 
writ cannot go to him, for he is intereſted: in that cate it does + 
not go to any other biſhop, but it goes to his mciropolitan. n 
Why? Becauſe he is ſuperior ordinary. Suppoſe the caſe then 
to ariſe in the dioceſe of tne archbithop of Canto buy, who has W 
no ſuperior ordinary, and he was a diſturber, and conſequently ti 
c the writ could not go to him, all the analogies of law exclude Ct 
; the idea of the writ being ſent to any inferior ordinary; in that 01 
3 caſe therefore, it is evident that in a matter confeſſedly ariſing, th 
not only within the kingdom, but even within the dioceſe pl 
where the writ is brought, and where the lands lay, there in 
could be no writ to the biſhop, If in all caſes in which a a 


writ 
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writ goes to the biſhop, the writ 18 ſent to that biſhop who 
has, or is at leaſt preſumed to have, juriſdiction of the ſubject 
matter; if it is ſent to him as ordinary, and in no other 
character, and if where it cannot be ſent to the ordinary, even 
within the kingdom, it cannot be ſent to a biſhop at all, upon 
what principle, or upon what analogy of law, can a marriage 
diſtinctly ſtated to have been celebrated out of any dioceſe, 
out of any actual or preſumed juriſdiction of any ordinary, 
nay out of the kingdom, be ſent to any biſhop to be by him 
inquired into and certified? If the trial cannot be by certlicate, 
we lay it down as a propoſition fundamental and incontroverti- 
ble, that the trial is to be by the country: and for « reaſon 
that is unanſwerable, that there may not be a failure of juſtice, 
This is not a point to be debated, but they who have the 
curioſity to enquire what has been done in cales of a ſimilar 
exigency, may find in Sir Themes Harares's Reports 65, ſeveral 
inſtances collected by him in an argument delivered by him, 
of caſes in their own nature triable by the bithop's certificate 
ſent to be tried by the country, upon the particular circum- 
ſtances of thoſe caſes. One of them is taken from the Year 
Book 2 Richard 33, & 4. and it was treſpaſs for taking of goods, 
the Defendant pleaded a will by which he was conſtituted 
executor, and ſo entitled himſelf to the goods in queſtion, 
which had been the teſtator's. The Plaintiff ſaid, that after 
the will was made, whereby the Defendant was appointed 
to be executor, the teſtator made another will, wherein he. 
appointed the Plaintiff to be his executor; the Defendant 
pleaded that the Pope by his bull, had delegated fuch a one 
toexamine this matter, who had by ſentence annulled the will, 
by which the Plaintiff claimed. It was reſolved, that becauſe 
this matter was not triable by the certificate of any bithop of 
England, to whom the Court might write, that therefore ſome 
matter muſt be put in iſſue triable per patriam, ne deficiat juſlitia. 
The ſecond queſtion which ariſes upon this demurrer, is 
whether in point of form or in ſubſtance, it was neceſſary 
that the Plaintiff ſhould have alledged that the eſpouſals were 
celebrated in ſome place, within ſome county in England, in 
order to a trial by the country, ſuppotiag that ſuch is to be 
the trial in this caſe. I maſt conclace that this interting of a 
place has been anxioufly avoided, coniidering the circumſtances 
in which this replication has been framed : I ſuppoſe from an 
apprehenſion, in my judgment unfounded, that the alledging a 
3 | place 
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place within a county, for the purpoſe of trying here a matter 
ariſing in a foreign country, might have aiiiſted the argument 
in favour of a trial by certificate. The leaving the replication 
open to this objection undoubtedly gives great advantage to the 
Defendant, becauſe if he can maintain that it is the eſtabliſhed 
form of replication in ſimilar caſes, to alledge a place within 
a county in England, the want of it will ſupport his de- 
murrer, it being ſpecially aſſigned for cauſe, though in 
truth it be but a mere form, and not at all eſſential to 
the real juſtice of the caſe: and if it ſhould in the reſult 


be found, that there is no ſuch eſtabliſhed form of re- 


plication, the Defendant has ſtill this advantage, that he 
will be at liberty to inſiſt that the replication is in this reſpect, 
ſubſtantially defective, and that in this reſpect, therefore the de- 
murrer will hold. The queſtion of mere form, muſt be deci- 
ded by the books of entries; but no one entry has been pro- 
duced, in a caſe exactly ſimilar, and very few, if any, in caſes 
analogous, that is, where any matter ariſing in a foreign coun- 


try is replied. Forms of declarations ſtating matters ariſing 


in a foreign country, or even pleas are no precedents. Replica- 
tions ſtand upon their own ground in this reſpect; they have 
reference to the declaration, they maintain the declaration, 
and they cannot be entirely ſeparated from the declaration, 


in the way in which a plea in bar may. They may therefore 


have the aſſiſtance of the declaration, as far as concerns the 
allegation of a place within a county of England, for the mere 
purpole of trial. The caſes cited on the part of the Defendant, 
for another purpoſe, proving or tending to prove, that ſpecial 
eſpouſals or birth in another county, ſhould be tried where the 
writ is brought, and many other caſes which are to be found in 
the books, ſome of which were alſo cited, of matter reſpec- 
ting the perſons, when pleaded in abatement, being tried where 
the writ 1s brought, ſufficiently eſtabliſh that the replica- 
tion may borrow a place, for the mere purpoſe of trial, from 
the declaration, of which I make no other uſe at preſent, than 


to ſhew that forms of declarations, and of pleas in bar, are 


no precedents for forms of replications, and I conclude, that this 
objeQion to the replication, confidered as an objection of form 
only, and to he ſupported only, becauſe it is ſpecially aſſigned 
for cauſe of demurrer, is not ſo maintained as to oblige us upon 


fair ground of form to ſay, that this replication is ill. Con- 


ſidered as an objection in ſubſtance, I am ready co agree that it 
I 1s 
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3s by no means a trivial objection; our books are full of caſes 
upon the ſubject of venues, and the doctrine is very nice and cu- 


rious. It was anciently the opinion of lawyers, that a jury of 


one county could not try any matter ariſing within another coun- 
ty, and a foreign county was almoſt as formidable a thing in point 
of juriſ{liction to try, as a foreign country, The place therefore, 
in which every alledged fact was done, was to be ſhewn upon 
the pleadings, that it might be known to what county the jury 
proceſs ſhould go; and if the facts aroſe in two counties, or in 
confinio comitatuum, that the proceſs might go to both counties. 
The old law too being, that the jury were to come de vicinelo, 
there was another neceſſity created, for very great particularity 
and niceneſs in laying venues. But when in proceſs of time, maſ- 
culinc ſenſe had ſo far controuled the former doctrine of vennes, 
that in reſpect of all matters tranſitory in their nature, the de- 
fendants were obliged to lay the venues of tranſactions they al- 
ledged in their pleas, in the place and county in which the plain- 
tiff had laid his declaration, and fince the ſtatute 4 Ar7. (a) has di- 
rected that the jury ſhould come ge corpore comitatis, the law of 
venues will. be found to be very ſubſtantially altered, and to 
lie in a very narrow compaſs; and the diſtindtion between 
laying no venue art all in a plea, and being obliged to lay the 
ſune venue as is to be found in the declaration, will not be a 
very ſubſtantial one. The principle now 1s, that the place laid 
in the declaration draws to it the trial of every thing that is 
tranſitory, and it ſhould ſeem that neither forms of pleading, 
nor ancient rules of pleading eſtabliſhed upon a different prin- 
ciple, ought now to prevail. I have ſaid that there was a 
time when a foreign County was almoſt as formidable a difficulty, 
with reſpect to mere trial, as a foreign Country; and in reſpect of 
matters ariſing in the one or in the other, as far as reſpects the 
trial merely, there is no difference between them. All matters 
arifing in a foreign country, mult be conſidered for the purpoſe 
of trial, as tranſitory ; there can be no reaſon for preferring 
the trying them in one county rather than in another. When 
the old doctrine prevailed, if a matter aroſe in Jreland, the 
judges thought themſelves obliged to take the jury de vicincto of 
the borders of the Exgliſß county ncareſt to Jreland; but ſince 
that doctrine has been juſtly exploded, if a Defendant were to 
plead a matter ariſing in a foreign country, he would be 
obliged to lay the ſame venue as was laid in the declaration, 
which brings us again to the diſtinction between being obliged 
| (a) C. 16. /. 6. 
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to repeat the venue, which is in the declaration, and laying 
no venue at all, which appears to me, I confeſs, to be a diſtinction 
without a difference. It may be aſked, ſhall we then aſſume ju- 
riſdiction to try matters ariſing in a foreign country, without 
even the colour which the fiction of the pariſh of S/. Mary le Bow 
in the ward of Cheap has ſo long ſupplied? Certainly not: of 
matters ariſing in a foreign country, pure and unmixed with 
matters ariſing in this country, we have no proper original juriſ- 
diction; but of ſuch matters as are merely tranſitory, and follow 


the perſon, we acquire a juriſdiction by the help of that fiction 


to which I have alluded, and we cannot proceed without it: but 
if matters ariſing in a foreign country mix themſelves with tran- 
ſactions ariſing here, or if they become incidents in an action, the 
cauſe of which ariſes here, we have juriſdiction, and according 
to the caſe in 12 Mod. the fiction need not be reſorted to at all, 
and if reſorted to, the effect will be not to give juriſdiction; and 
if a place had been before named, for that part of the tranſaction 
Which aroſe here, it would have no effect even as to the trial. 
In the very infancy of commerce, and in the ſtricteſt times, as I 
collect from a paſſage in Brooke, trial pl. ꝙ 3. the cognizance of 
matters ariſing here, was underſtood to draw to it the cognizance of 
all matters ariſing in a foreign country, which were mixed and 
connected with it, and in theſe days we ſhould hardly heſitate to 
athrm that dodarine. 4 

The reſult is, That there are no precedents to bind the caſe in 
point of form, and if there were, the law has been ſo altered, 
that they ought not to bind. In point of ſubſtance, the queſtion 
on this marriage in Scotland ariſing incidentally in a ſuit in 
dower, of which we have original juriſdiction, is for the purpoſe 


of this cauſe within our juriſdiction, without the aſſiſtance of a 


fiction ; and the venue for the mere purpoſe of trial, being ne- 
ceſlarily the venue laid in the declaration, the inſerting it in the 
replication would have been nugatory, and the want of it can do 
no harm. We are therefore of opinion, that the Demandant is en- 
titled to judgment in her favor. 

Judgment for the Demandant, 
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FRENCH and HoBSON, v. CAMPBELL. 


"HIS was an action of debt on three bonds; the firſt dated 
ä July 17, 1776, for 12, 104 /. the ſecond September 23, in 
the ſame year, for 6104 J. and the third, on the ſame 23d of 
September, for 6000 J. each of which was ſtated in a ſeparate 
count. | ; 

Plea, Non ſunt fag. 2. Oyer of the bond in the firſt count, 
by which it appeared that the Defendant was jointly and ſeveral- 
ly bound with Sir James Cockburn Bart. Henry Douglas Ejq; and 
Lauchlan Macleane Efq; oyer allo of the condition, which was as 
follows: : 

« Whereas the above-bounden Sir James Cockburn hath deliver- 
«ed to the above- named Andrew French and Daniel Hobſon, for 
value received, a certain ſet of bills of exchange four in the ſet, 
« bearing even date herewith, drawn by the ſaid Sir James Cock- 
« burn on Lieutenant Colonel Cockburn in Bombay in the Eaſt Indies, 
for twelve thouſand one hundred and four and one third ſtar 
* pagodas, payable at /ixty days after /ight, to the order of the ſaid 
„Henry Douglas and Sir fames Cockburn, and by them indorſed, 
as alſo by the ſaid Lauchlan Macleane and Alexander Campbell, 
«a true copy of one of which ſaid fer of bills of exchange is 
« hereunder written; {Now the condition of the above-written ob- 
« Iigation is ſuch, that if the ſaid fer of bills of exchange or any 
« of them {hall be duly paid at Bombay aforeſaid, according to the 
tenor and true meaning thereof, or if the ſaid ſet of bills of ex- 
„change or any of them hall be returned, and come back to Eng- 
and, duly proteſted for want of payment, (no one of them having 
« been acquitted as aforeſaid) and the ſaid Sir James Cockburn, 
« Henry Douglas, Lauchian Macleane and Alexander Campbell, any 
„or either of them, their any or either of their heirs executors 
* or adminiſtrators, ſhall and do well and truly pay or cauſe to 
be paid unto the ſaid Andrew French and Daniel Hobſon, their 
« executors actminiſtrators or alligns, within thirty days next after 
any of the ſaid ſer of bills of exchange returned with proteſt duly 
* made for want of payment thereof, (no one of them having been 
« acquitred as aforeſaid) {hall he produced, or legal notice thereof 
given to the ſaid Sir James Cockburn, Henry Douglas, Lauchian 
* Macleane, and Alexander Campbell, or either of them, their any 
* or either of their heirs executors or adminiſtrators, the full 


“amount of ſuch bills of exchange, as ſhall be % returned, at and 
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after the rate of ten ſhillings ſterling per pagoda, then the 
« above-written obligation to be void, elſe to be and remain in 
full force and virtue.” Oyer alſo of the ſaid copy of one of 
the ſaid ſet of bills of exchange, written under the ſaid condition 
of the ſaid writing obligatory, in the ſaid firſt count of the ſaid 
declaration mentioned, which was in the following words: 
London, the ſeventeenth July 1776, for ſtar pagodas 12104, at 
* fixty days after fight, pay this ſecond of exchange (firtt not 
paid) to the order of Meilrs. Douglas and Cockburn, at the houſe 
of Meſſrs. Mowbray and Renton, in Madras, twelve thouſand 
e one hundred and four and one third ſtar pagodas, value here 
received, which place to account. To Lieutenant Colonel Cock- 
thurn in Bombay.” Signed Ja. Cockburn, indorſed in blank 
Douglas and Cockburn, L. Macleane, Alexander Campbell, * Which 
< ſaid writing obligatory in the ſaid firſt count of the ſaid decla- 
ration mentioned, and the condition thereof, and the ſaid copy 
“of one of the ſaid ſet of bills of exchange under the ſaid condi- 
< tion written, being read and heard, the ſaid Alexander by leave 
of the Court, &c. &c. becauſe he ſays that the ſaid ſet of bills 
« of exchange in the ſaid condition mentioned, were not, nor 
were any or either of them returned, nor did the ſame or any or 
either of them come back to England, duly proteſted for want of 
« 5ayment thereof, and this he is ready to verify, wherefore he 
< prays judgment, &c. And for further plea in this behalf, as to 
* the ſaid ſum of money in the ſaid firſt count of the ſaid decla- 
ration mentioned, the ſaid Alexander by like leave, &c. &c. be- 
< cauſe proteſting that the ſaid ſet of bills of exchange in the ſaid 
„condition mentioned, were not, nor were or was any or either of 
them returned, nor did the fame, or any or either of them, come 


4 back to England duly proteſted for want of payment thereof, for 
* plea in this behalf, the ſaid Alexander that no one of the 


e ſaid ſet of bills of exchange, returned with proteſt duly made for 


„t of payment thereof, was nor were any of them produced, or 
gal notice thereof given to the ſaid Sir James Cockburn, Henry 
« Douglas, Lauchlan Macleane, and Alexander, or either of them, and 
* this he is ready to verify, wherefore he prays judgment, &c. , 
The fourth plea, after oyer of the bond in the ſecond count, 
craved oyer alſo of the condition of that bond, which was as fol- 
lows: © Whereas the above-bounden Lauchlan Macleane hath 
delivered to the above- named Andrew French and Daniel Hob- 
< ſx, for value received, a certain ſet of bills of exchange, four in 


the ſet, bearing even date herewith, drawn by the ſaid Lauchlar 
2 « Mac- 


ry 
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& Macleane on ui Macpherjon, Ehe; at Fort St. George, Madras, 
«in the Faft Indies, for ſtar pagodas fix thouſand one hundred 
« and four and one third, payable at jfixty days after ght, to the 
« order of the ſaid Sir Fames Cockburn, and by him indorſed, as 
« alſo by the faid Doglas and Cockburn, and Alexander Campbell, 
« a true copy of one of which aid ſet of bills of exchange, is here- 
« under written. Now the condition of the above- written obliga- 
tion is ſuch, that if the ſaid ſet of bills of exchange, or any of 
them, ſhall be duly paid at Fort Saint George aforeſaid, accord- 
« ing to the tenor and true meaning thereof, or if the ſaid ſet of 
« bills of exchange, or any of them, ſhall be returned and come 
& back to England, duly proteſled fir want of payment, (no one of 
« them having been acquitted as aforeſaid) and the ſaid Lauchlan 
« Macleane, Sir James Cockburn, Henry Douglas, and Alexander 
« Campbell, any or either of them, their any or either of their 
« heirs executors or adminiſtrators, thall and do well and truly 
pay, or cauſe to be paid, unto the ſaid Andrew French and 
« Daniel Hobſon, their executors adminiſtrators or aſſigns, within 
« thirty days next after any of the ſaid ſet of bills of exchange re- 
* turned with proteſt duly made for want of payment thereof, (no one 
of them having been acquitted as aforeſaid) ſhall be produced, 
« or legal notice thereof given to the {aid Lauchlau Macleane, Sir 


James Cockburn, Henry Donglas, and Alexander Campbell, or either 


of them, their any or either of their heirs executors or admini- 
« {trators, the full amount of ſuch bills of exchange, as ſhall be / 
« xeturned, at and after the rate of ten ſhillings ſterling per pagoda, 
then the above- written obligation to be void, elſe to be and re- 
main in full force and virtue.“ Oyer alſo of the ſaid copy of 
one of the ſaid ſet of bills of exchange, written under the condi- 
tion of the ſaid writing obligatory in the ſaid ſecond count of the 
{aid declaration mentioned, which was as follows: London, the 
* zd September 1770, for ſtar pagodas 61044, at /ixty days fight, 
“pay this firſt of exchange to the order of Sir James Cockburn ſix 
« thouſand one hundred and four and one third value of the 
« ſame, which place to account.” Signed L. Maclane; To John 
Macpherſon at Fort St. George, Madras, Indorſed in blank, . 
Cockburn, Douglas and Cockburn, Alexander Campbell; * which 
« {41d writing obligatory in the ſaid ſecond count of the ſaid de- 
« claration mentioned, and the condition thereof, and the ſaid co- 
py of one of the ſaid ſets of bills of exchange under the ſaid laſt 
mentioned condition written, being read and heard, he the ſaid 
Alexander by like leave, &c. &c. becaule he ſays, that the faid 
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“ ſet of bills of exchange in the ſaid laſt mentioned condition 
* mentioned, were not nor were any or ether of then returned, nor 
did the ſame nor any or either of them come back to England Au- 
« y proteſted for want of payment thereof, and this he is ready to 
„verify, wherefore he prays judgment if the ſaid Andrew and 
Daniel ought to have or maintain their aforeſaid action thereof 
in this reſpe againſt him, &c.“ 

The fifth plea was the fame as the third, mutatis mutandis. 

The fixth and ſeventh pleas, which related to the bond in the 


third count, were nearly the ſame as the fourth and fifth, the only 


difference between them ariſing from the ſums and dates of a 
third ſet of bills of exchange, as a ſecurity for which that bond 


was given. 
Replication to the ſecond plea, © That the ſaid ſet of bills of 


exchange in the ſaid condition mentioned, after the making of 
„the ſaid writing obligatory in that plea mentioned, were ſent 


e over to Bombay atoreſaid, to David Scott, Ei; as the agent of the 
«* ſaid Andrew and Daniel, in order to be there preſented to the 


«ſad Lieutenant Colone! Cockburn, on whom the {ame were drawn, 
according to the cuſtom of merchants, and that the ſaid ſet of 
bills of exchange, afterwards to wit on the 22d day of Auguſt, 
in the year of our Lord 1777, arrived at Bombay aforeſaid, and 
«were then and there delivered to the ſaid David Scott, F/quire, 


&« as the agent of the ſaid Andrew and Daniel as aforeſaid; and 
the ſaid Andrew and Daniel further ſay, that at the time of the 
& arrival of the ſaid ſet of bills of exchange at Bombay aforeſaid, 
ce the ſaid Lieutenant Colonel Cockburn was not there, but had left 


that place, and reſided elſewhere, whereupon the ſaid Lieutenant 


« Colonel Cockburn not being at Bombay aforeſaid, on the ſame day 


and year laſt aforeſaid, at the requeſt of the ſaid David Scott, 
one James Todd, a notary public at Bombay aforeſaid, by lawtul 


authority duly admitted and ſworn, did go to Robert Taylor, 


«the attorney of the ſaid Lieutenant Colonel Cockburn, at Bombay 


« aforeſaid, lawfully authoriſed to act for him the ſaid Lieutenant 


Colonel Cockburn in that behalf, and did demand acceptance of 


“O one of the ſaid bills, whereunto the ſaid Robert Taylor anſwer— 


ed, that the ſaid Lieutenant Colonel Cockburn, who then reſided at 
« Tanna, had determined wot to accept the ſaid bills, as he had no 


« advice from the ſaid Sir James of the nature of the exchange, 


nor the reaſon of the ſaid draft, and the ſaid Robert Taylor refu- 
'* {ed to accept the ſaid bills, for and on the behalf of the ſaid Lieu- 


*« zenant Colonel Cockburn, whereupon the ſaid notary duly prote/ed 


'« the 
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ce the ſaid bill for wart of acceptance thereof, according to the uſage 


« and cuſtom of merchants, and the ſaid Andrew and Danici 
« ayer, that the ſaid Colonel Cockburn was not at Bombay aforeſaid, 
at any time after the arrival of the ſaid ſet of bills of exchange 
« there as aforeſaid, and before one of the ſaid bills was returned 


«to England as hereafter mentioned, and that the ſaid Li-nienant 


« Colonel Cockburn did not give, or leave with any perſon or perſons 
« whatſoever, any order or orders for the acceptance or payment 


« of the ſaid bills, or any one of them, nor was or were there any 
« perſon or perſons at or in Bombay or Madras, who would either 


« accept or pay the ſaid bills or any one of them, nor were or was 
« the ſaid bills or any of them accepted or paid, wherefore the {aid 
« hills ſo proteſted as aforeſaid, atterwards to wit on the 21ſt day 
« of May, in the year of our Lord 1778, were returned and came 
« back to England fo duly proieied, no one of the {aid bills having 
« been acquitted ; and this the ſaid Andrew and Daniel are ready 
« to verify, &c.“ 

The replication to the third plea was the ſame, with the addi- 
tion of the following averment, And the faid Andrew and Da- 
nie! further ſay, that one of the ſaid tet of bills of exchange, fo 
returned to England with proteſt duly made, in manner and 
« form as above is mentioned, was after ſuch return, to wit on the 
« 26th day of May, in the year of our Lord 1778, at London 
« aforeſaid, in the parith and ward aforeſaid, produced together 
«with the ſaid proteſt, to the ſaid Alexander, &c. (the De- 
« fendant.) | | 

The replication to the fourth plea was alſo the fame, except 
that it ſtated, that the ſet of bills in that plea mentioned, were 
ſent to Peter Martin, at Madras, as the agent of the Plaintiff, in 
order to be there preſented to p Macpherſon ; that ohn Mace 
Fherſon had returned to Euglaud, when the ſet of bills mentioned 
in that plea arrived at Madras, and averred, „That the ſaid laſt 
© mentioned ſet of bills were, after ſuch return to E gland, to wit 
* on, &c. at &c. ſhewn and preſented to the ſaid Foba Maocperfer 
« for payment thereof; and the ſaid 7h Macpherſon was then 
and there required to pay the ſame; but that the ſaid % 
* Macpherſon, at the faid time when the {aid laſt mentioned bills 
« were ſo ſhewn and preſented to him as aforeſaid, or at any 
« other time, did not pay the ſaid ſum of money mentioned in 
the ſaid bills, or any part thereof, but then and there wholly 
te refuſed ſo to do; whereupon the ſaid Andrew and Daniel, at- 
„ terwards to wit on the ſaid day, &c. at, &c, duly cauſed the 
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* ſaid laſt mentioned bills to be proteſted for the faid non-pay- 
e ment thereof, according to the uſage and cuſtom of merchants, 
« no one of the ſaid bills having been acquitted ; whereof the 
% ſaid Alexander then and there had notice.” | 

The replication to the fifth plea, ſtated that the ſaid ſet of bills 
after ſuch return and proteſt for non-payment, was produced to- 
gether with the ſud proteſts, to the ſaid Alexander. 

The replications to the ſixth and ſeventh pleas, were ſimilar to 
the two laſt above ſtated. | 

To the two firſt replications there was a general demurrer, 

To the third there was a rejoinder, © that after the arrival of 
e the ſaid ſet of bills of exchange at Fort St. George Madras atore- 
« ſaid, to wit on the ſecond day of 7, A. D. 1777, at Fort S.. 
« George Madras aforeſaid, to wit at London aforeſaid, in the 
„ pariſh and ward aforeſaid, the ſaid Peter Marlin in that plea 
« mentioned, cauſed one of the ſaid fer of bills in that plea men- 
« tioned, to be preſented and thewn to one James Henry Caſama— 
6e or, and one Charles Oakley, then and there being the attornics 
and agents of the ſaid i Macpherſon, for their acceptance 
e thereof, but that the ſaid James Henry Caſamajor and Charles Oud- 
« /ey, ſo being the attornies and agents of the ſaid J Macpher- 
“ ſon, then and there refuſed, and each of them did refuſe to ac- 
e cept the ſame, whereupon the ſaid Peter Martin afterwards to 
« wit on the ſaid 2d day of July, A. D. 1777, cauſed the ſaid 
« bills to be proteſted for want of acceptance thereof, which is 
« the ſame proteſting of the ſaid bills for want of acceptance 
“e thereof, as is mentioned in the ſaid plea of the ſaid Andrew and 
« Daniel, by them above pleaded by way of reply, &c.” 

The rejoinders to the fourth, fifth, ſixth and ſeventh replica- 
tions {tated in like manner, that the ſeveral ſets of bills were re- 
ſpectively preſented to Caſamajor and Oakley for acceptance, which 
was by them refuſed, &c. | 

To theſe rejoinders there were general demurrers, 

This caſe was argued in Hilary Term laſt, by Bond >erjt. for 
the Defendant, and Lawrence Serjt. for the Plaintiffs, and a ſe- 
cond time in Eaſter Term by Rooke Serjt. for the Defendant, and 
Le Blanc Serjt. for the Plaintiffs. On the part of the Defendant 
the arguments were as follows. 

The queſtion for the deciſion of the Court in this caſe is, whe- 
ther the matter alledged in the replications to the two ſpecial pleas 
pleaded to the firſt count in the declaration, to which replications 
the Defendant has demurred, is ſuch an anſwer to the pleas as 

| 2 Will 
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will intitle the Plaintiffs to recover: for though there are de- 
murrers to the rejoinders, yet on thoſe demurrers, the ſame queſ- 


tion ariſes with reſpect to the bonds ſtated in the ſecond and third 


counts, as appears on the former demurrers. That queſtion in ſub- 
{tance is, whether, when there is a bond conditioned for rhe payment 
of money within thirty days after bills are returned from the Ea/t 
Indies proteſted for non-payment, or notice given of their being ſo 
returned, ſuch bond is forfeited by a refuſal to pay, on the bills 


being returned proteſted for non acceptance? It ſeems impoſſible 


to anſwer this queſtion in the aſſirmative, unleſs it can be thewn, 
that a proteſt for non-payment, aud a proteſt for non-acceptance, 
are one and the fame thing. If there be a clear difference be- 
tween the two inſtruments, recognized and adopted by Courts 
of law, then it will follow, that the obligee, in order to recover 
on the bond, muſt produce a proteſt for non-payment, and that 


he cannot ſatisfy the terms of the obligation, by a proteſt for non- 


acceptance. Now it cannot be denied, that there is ſuch a differ- 
ence. A bill proteſted for non- acceptance, may yet be paid at 
the time when it becomes due. If an indorſer of a foreign bill 
is called upon to pay it, in conſequence of its not being accepted, 
it is the received practice among merchants, that the indorſer 
thall not ſue the drawer, without producing a proteſt for non- 
payment (a), which cannot be made before the time when the 
bill becomes due. But the moſt material diſtinction is, that a 
proteſt for non- acceptance may be made immediately on the ac- 
ceptance being refuſed, but a proteſt for non-payment, not be- 
fore the day of payment arrives: and it is on this diſtinction 
that the preſent caſe chiefly depends, the bills being drawn at 
ſixty days fight. For if it be poſſible to put a proteſt for non- 
acceptance, and a proteſt for non-payment on the ſame footing, 
and to make the former equivalent to the latter, there is an end 
of thoſe proviſions which the parties concerned in India remit- 
tances anxiouſly make, in order to induce the holder of the bills to 
wait till the time of payment, in caſe they are not accepted. In 
the courſe of theſe Indian tranſactions, it frequently happens that 
the holder ſends the bills by one ſhip, and the drawer his advices 
by another: now as the drawer is aware that the bills may poſſi- 
bly arrive in India before the advices, and that the drawee will 
probably not accept them without advice, it is uſual for the 


(a) This was ſtated to be the practice among merchants, but gare? 


VoI. II. EY drawer 


169 
1793. 


— — 


FR ENCRH 


V 


CAU LL. 


Ho _ 
1793. 
23 


8 


CASES IN TRINITY TERM 


drawer to offer a conſiderable advantage to the holder, as an 
inducement for him to keep the bills in India till the time of 
payment, which is commonly fixty days after fight, inſtead of 


Curls. ſending them back proteſted for non- acceptance: a collateral 


ſecurity is therefore given, to pay ſo much per pagoda, if the 
bills are returned proteſted for non-payment. Now if the Court 
were to ſay, that the terms of the bonds were complied with, by 
the bills being returned proteſted for non-acceptance, (a) they 
would deſtroy all the advantage, which it was the intent of the 
parties to give the drawers of the bills and the obligors of the 
bonds, namely, a delay of ſixty days, during which time, the 
advices that ſuch bills were drawn might arrive in India, or 
effects might be ſent. That this was the intent of the parties, is 
manifeſt beyond a doubt, and there cannot be a ſafer rule in the 
conſtruction of a contract, than the intent of the parties contract- 
ing. It is' alſo a rule of law, that where there is an obliga- 
tion with a condition, the conditton ſhall be conftrued moſt in 
favour of the obligor, though a ſingle bond ſhall be taken ſtrictly 
againſt him. Co. Liit. 206, 1 Saund. 66. And it was ſaid 
by Mr. Juſlice Buller in Straton v. Raſtall 2 Term Rep. B. R. 
370, © that againſt a ſurety, the contract cannot be carried be- 
yond the ſtrict letter of it, and in the preſent caſe the Defendant 
Campbell joined in the bonds as a ſurety. 

On the part of the Plaintiffs the arguments took the following 
courſe. 

In this caſe, there are two queſtions; the firſt, What was the 
intention of the parties, according to the true conſtruction of 
the contract; the ſecond, Whether, ſuppoſing the terms of it 
not to have been literally comphed with, there has not been a 
ſabſtantial performance of the conditions? With reſpect to 
the firſt queſtion, the facts admitted by the pleadings are 
theſe: the Plaintiffs were deſirous to remit money to India, and 
in order to make the remittance, they applied to the Defend- 
ant and the other obligors, to give them bills of exchange in 
England, payable in India, for which they paid a valuable con- 
Gderation ; and there was an agreement between the parties, 


(a) In this part of the argument, a caſe of 
Stavely v. Crawford was cited, tried before 
Mr. J. Buller at Guildhall at the fittings 
after Trinity Term 1784, on a bond fimilar 
to the preſent, where there were three pleas, 
two of uſury, and the third, that “ the 


bill was not 1eturned duly proteited for 


4 


% non-payment,” and iſſues joined on thoſe 
pleas; and the Plaintiff was nonſuited, for 
want of a proteſt for non payment. Put as 
that caſe ſeemed to turn merely on the form 
of the iflue, and therefore not to be applica- 
ble, it is cmitted in the ſtatement of the 
a1 gument, 


that 


t 
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that in cafe the bills were not paid in Iadia, the obligors 
would pay the obligees after a certain rate per pagoda, within 
thirty days after the bills ſhould be returned proteſted for non- 
payment. Now this being the nature of the contract, the parties 
are to be preſumed to have entered into it, with a knowledge 
of the general law relating to bills of exchange, which form 
the baſis of it. That law is, that the drawer of a bill of exchange 
by the act of drawing it, undertakes, among other things, that 
the perſon on whom it is drawn, ſhall be found at the place 
where he is deſcribed as being, for the purpoſe of the bill being 
preſented to him, and that he {ſhall accept it when preſented. 
If the bill be not accepted, the holder may immediately ſue 
the drawer, without waiting for the expiration of the time, 
when it becomes due. Bright v. Purrier Bull. M. P. 269, Milford 


v. Mayor, Dougl. 54. (a) This being the general law on 


the ſubject, if in this particular inſtance any thing more was 
to be done by the Plaintiffs, than is uſually required from 
the holder of a bill of exchange, it ought to have been ſtated 
expreſsly and unequivocally in the conditions of the bonds, other- 
wiſe the court will not intend, that it was the intention of 
the parties, that the holders of the bills in queſtion ſhould do 
any thing out of the uſual courſe of proceeding. If it had been 
their intention, that the holders ſhould keep the bills ſixty days 
in India, ſuch intention ought to have been clearly expreſſed. 
The parties are to be conſidered as uſing language in its proper 
ſignification; when therefore they ſpeak of bills being returned 
duly proreſted, they muſt be underſtood to mean, that the 
bills ſhould be returned with ſuc} proteſt as the law requires 


in ſuch caſes, which is obviouſly a proteſt for non-acceptance. 


And this will evidently appear, on the face of the condition 
itſelf, by a fair ang ealy tranſpoſition of the words “for 


want of payment”; for let thoſe words precede in the 1en- 


tence the words © duly proteſted,” which they may do with- 
out any violence 'to the conſtruction, and the condition will 
be © if the bills ſhould be returned for want of payment, duly 


« proteſted,” Vc. 


But ſecondly, the conditions, if not literally, have ar leaft 


been ſubſtantially performed. Ir is confeſſed by the pleadings, 
that when the firſt ſet of bills arrived in India, Colonel Cockburn, 


on whom they were drawn, was not at Bombay, and his attor- 


ney, on being applied to, refuſed to accept them. The con- 


(a) 8 vo edition. 
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tract therefore, which had been entered into with the drawer, 


failed in the firſt inſtance; the drawce was not found at the 
place where he was deſcribed to be by the bills; and his attor- 
ney refuſed to accept: under theſe circumſtancees, the only 
protelt that could be made, was made, which was a proteſt for 
non- acceptance. With reſpect to the two other ſets of bills, 
which were drawn upon Macpberſon at Madras, the place alſo 
where he was to be found, was deſcribed in the bills; but 
when the bills came to Madras, he had left India, and was 
returned to Europe, and according to the additional fact dif. 
cloſed in the rejoinder, and admitted by the demurrer, it 
appears, that the holders applied to Meſſrs. Oakley and Cufamajor, 
who were the attornies of Macpherſon for other purpoſes, to know 
whether they would accept the- bills, which they poſitively re- 
fuſed. What do the holders do upon this? They proteſt the 


bills for non-acceptance, and ſend them back to England, the 


only place, where the perſon on whom they were drawn, was 
to be found ; at that place they are preſented to him for pay- 
ment, having been previouſly proteſted for non-acceptance at 
Madras, and he refuſes to pay them. So that with reſpect to 
the two latter ſets of bills, the perſon on whom they were drawn, 
not being to be found at the place where he was deſcribed to 
be, and where the drawer, by the terms of his contract had 
engaged he ſhould be, and nobody being there who had authority 
to accept or pay them for him, they are ſent after him, to 
the place where he is, and he, on their being preſented to him 
for payment, refuſes to pay them ; upon which there is a proteſt 
for non-payment, and due notice given to the parties, to 
whom notice was to be given by the conditions of the bonds. 
Every thing therefore which the holders of the bills could do, 
has been done, and if the terms of the contract have not been 
ſtrictly followed, they have been performed cy-pres. From the 
very nature, indeed, of the tranſaction, it was impoſſible there 
ſhould be a proteſt for non-payment in India. The bills are 
drawn payable fixty days after ſight. Now a proteſt for non- 
payment cannot be made till the time of payment arrives: in 


the preſent caſe, the time of payment could not happen till 


after ſixty days had elapſed from the ght of the bills by the 
drawee: but as they were never cen in India, by the perſon 
on whom they were drawn, the ſixty days could never begin to 
run, and conſequently the time of payment could never arrive: (a) 
it was impoſſible therefore to comply with that part of the 


(a) But g ere of this? . 
3 condition, 


n, 
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condition, which required a proteſt for non-payment in Iadia. 


But a bond, with an impoſſible condition, becomes a fingle 
obligation, and the obligee is intitled to recover on it. So if 
the condition becomes impoſſible by the act of the obligor. 
Now here both Colonel Cockburn and Mr. Macpherſon were the 
correſpondents of the obligors, and the conditions of the bonds 
were rendered impoſſible by their being reſpectively abſent 
from the places where the bills deſcribed them to be: it is 
therefore qui the act of the obligors themſelves, which renders 
the conditions impoſſible. In Brooke Abr. lit. Condition, pl. 127 
four caſes are mentioned of conditions becoming impoſſible, 
namely, where the impoſſibility ariſes, from che act of God, 
of a ſtranger, of the obligor, and of the obligee. The firſt and 
laſt are ſufficient to prevent a forfeiture, attus Dei nemini 
facit injuriam, and the obligee cannot take advantage of his own 
wrong. But in the ſecond caſe the forfeiture is not prevented, 
for the obligor has undertaken that he can rule and govern the 
ftranger, and in the third, his own act ſhall not excuſe ic. Here 
too the obligors undertook that the ſtrangers Colonel Cockburn 
and Mr. Macpherſon ſhould be at the place where they were 
deſcribed to be, and accept the bills. 

If then the conditions of theſe bonds could not be ſtrictly 


and literally performed, it was ſufficient that the perfor- 


mance ſhould be as near as poſſible to the terms of them. 
In Lit, fec. 352. it is ſaid © If a feoftment be made upon 
condition, that the feoffee ſhall give the land to the 
« feoffor and to the wife of the feoffor, to have and to hold to 
*them and to the heirs of their two bodies engendered, and for 
default of ſuch iſſue, the remainder to the right heirs 
«of the wife; in this caſe, if the huſband dieth, living 
*the wife, before any eſtate in tail made unto them, c. 
then ought the feoffee to make an eſtate to the wife, as near 
* the conditton, and alſo as near to the intent of the condition, as 
he may make it: that is to ſay, to let the land to the wife 
for term of life, without impeachment of waſte, the remain. 
der after her deceaſe, to the heirs of the body of her huſband 
* on her begotten (a); and for default of ſuch iſſue, the re- 
* mainder to the right heirs of the huſband.” And Lord Cole 
commenting on this paſſage 219. b. ſays * A. infeoffs B. upon 
* condition that B. ſhall make an eſtate in frank- marriage to C. 


1 
(a) See 2 Blac. 731. the obſervation of Milet Ch. J. on this paſſage, and the note (3) Harp, 


and Butl. Co, Lit. 219. 4. 
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* with one ſuch as is the daughter of the feoflor: in this caſe, 
* ke cannot make an eſtate in frank-marriage, becauſe the 
eſtate muſt move from the feoffee, and the daughter is not of 


© his blood; but yet he muſt make an eſtate to them for their 


lives, for this is as near the condition as he can. And { it 
„is, if the condition be, to make to A. (who is a mere 


„ layman) an eſtate in frankalmoigne, yet he muſt make an 


* eſtate to him for his lite, for the reaſon here yielded by Li: 
* Zletor.” The ſame doctrine is laid down in Eaton v. Butte, 
Sir W. Jones 180. Palm, 5 52. which was debt by Richard 


Eaton and his wife, who was adminiſtratrix of William Bulter, 


againſt Mar garei Buller executrix of John Butter, upon an 


obligation made by the teſtator; the condition of which was, 
that if he ſhould happen to die without iſſue of his bod y law. 
fully begotten, that then, if the ſaid Jo Butter by his laſt 
will, or otherwiſe, in writing, ſhould in his life time, lawfully 
aſſure or convey to the ſaid William Butter, his heirs and athens, 
certain lands, c. c. the obligation to be void, &c. The plea 
was that William Butter died in the life-time of the obligor, to 
which there was a demurrer; and after much argument the 
Court held that the Plaintiff was intitled ro recover. The 
principal queſtion was, whether the obligor was not bound to 
convey the eſtate to the heir of William Butter ; and though all 
the Court held, that where a condition, poſlible at the beginning, 
becomes abſolutely impoſſible by the act of God, the party is 
diſcharged, yet Whitlock and Jones held, that where a condition 
could not be literally performed, by the act of God, it ſhould 
be performed as near the intention of the parties, as poſſible; 
and in-the report in Palmer 554. it 1s ſtated that three of the 


judges, in the abſence of Dodderidge, held that the caſe of an 


obligation did not differ in reaſon from that of a feoffment 
upon condition, put by Lilileton; for one was an obligation in 
rem, the other in perſonam. 

Upon the whole therefore it is ſubmitted, that the Plaintiffs 
are intitled to recover, | 

Cur. valt advi/. 

Lad Chief Juſtice EyRE, 

This is an action of debt, brought by the Plaintiff upon three 
different bonds, 1n all of which the Defendant was bound, but 
bound upon different conſiderations. Upon oyer of the condition 
of the bond in the firſt count mentioned in the declaration, the 


ſubſtance of it is, that Sir Fames Cockburn had delivered to the 
Plaintitls 
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Plaintiffs French and Hob/on for value received, a ſet of bills of 
exchange, bearing even date with the bond, drawn by Sir 


James Cockburn on Licutenaut Colonel Cockburn in Bombay, for 


"7s 


1793. 
—— — 


5 


FEREACH 


1210.4: ſtar pagodas, payable fixty days after fight, to the order Camp, 


of Douglas and Company, aud by them indorſed, and alſo 
indorſed by Lauchlun Maclean and Alexander Campbell, which 
bills are ſer forth in the condition, but nothing turns upon 
the form of them. Then the conditions of the bond are, that 
if theſe bills of exchange, or any of them, thall be duly paid 
at Bombay, according to their tenor, or if any of them ſhall be 
returned and come back to England, duly proteited for want of 
ayment, and Sir James Cockburn, Heary Douglas, Lauchlan 
Maclean and Alexander Cunipbcil, or any of them, ſhall pay to 
French and Hobſon within thirty days after any of theſe bills, 
ſo returned with protelt duly made for want of payment, ſhall 
be produced to them, or legal notice given to them, the full 
amount of ſuch bills of exchange, after the rate of ten 
ſhillings ſterling per pagoda, then the obligation was to be 
void, or otherwiſe to remain in full force. After having thus 
ſtated the conditions upon oyer, the Detendant pleads, that the 
ſet of bills. of exchange in the condition mentioned, were not, 
nor were any or either of them returned, nor did the ſame or 
either of them come back tv Eaglaud duly proteſted for want 
of payment. 

He pleads alſo another plea, the ſubſtance of which is, 
that theſe bills of exchange with proteſts upon them for non- 
payment, were never produced, or legal notice given of them, 
to dir James Cockburn, Henry Douglas, Lauchlan Maclean, and 
Alexander Campbell, or either of them. With reſpect to the 
bond in the ſecond count of the declaration, the condition of 
that hond, as ſtated upon oyer, is, (after reciting that Lauchla 
Maclean had delivered to French and Heob/5n for value received, 
another ſet of bills of exchange, drawn by Maclcan on John 
Macpherſon Eſq. at fort St. George, Madras, in the Ea Indies, 
for 61045 pagodas, payable at fixty days after ſight, to the 
order of Sir James Cockburn, and by him iadorſed, alſo indorſed 
by Douglas and Company) in ſubſtance the fame as the condition 
annexed to the former bond, and the pleas are the ſame. With 
reſpect to the third bond, upon oper, the condition of that bond 
recites another ſet of bills of exchange for another ſum, drawn by 
Lauchlan Maclean on ohn Macpherſon having been delivered to 
thoſe parties, and is allo in ſubſtance the ſame with the condition 


of 
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ſame. | 

The replication to the firſt plea, which applies to the firſt 
of theſe bonds, is, that the ſet of bills mentioned in the con- 
dition, were ſent over to Bombay to Daniel Scott, Eſq. as the 
agent of the plaintiff, in order to be there preſented to / zeutenant 
Colonel Cockburn ; that this ſet of bills of exchange arrived in 
Bombay, upon the 22d of Auguſt in the year 1777, and were there 


delivered to Mr. Scott as the Plaintiff's agent, that at the time of the 


arrival of theſe bills, Colonel Cockburn was not in Bombay, but had 
left that place, and reſided elſewhere; that at the requeſt of 
the agent Scott, Fames Todd a Notary Public at Bombay, went 
to Robert Taylor the attorney of Colonel Cockburn, aud demand- 
ed of him acceptance of one of theſe bills, to which he 
anſwered, that Lieutenant Colonel Cockburn who then reſided 
at Tanna, had determined not to accept thoſe bills, as he had 
had no advice from Sir fames Cockburn of the nature of the 
exchange, nor the reaſon of the draft, By the way, 
I would obſerve here, that this manner of fating evidence 
in pleadings, is extremely irregular and defective pleading, 
and ſhould be avoided. 

It goes on to ſtate, that this Notary Public then proteſted the 
bills for want of acceptance, according to the uſage and cuſtom 
of merchants ; it alſo ſtates that Colonel Cockburn was not at 
Bombay, at any time after the arrival of theſe bills of exchange, 
and before they were returned to England; that Colonel Cockburn 
left no orders with any perſon whatſoever, for the acceptance 
or payment, or any perſons who would accept or pay the bills, 
nor were they accepted or paid, and therefore the bills ſo pro- 
teſted were returned and came back to England, no one of 
them having been accquitted. This therefore is the replication 
to that plea, which ſtates that the bills of exchange were never 
returned to England proteſted for non-payment. As to the plea 
that ſtates, that the parties had never produced or ſhewn to 
them, the bills returned proteſted for non-payment, they reply 
the ſame matter, in ſubſtance, as in the former replication, 
with the addition, that tne bills that had been returned thus 
proteſted for non-acceptance, had been produced and ſhewn to the 
parties, according, as they inſiſt, to the terms of the 
condition. | 5 

With reſpect to the plea to the ſecond count of the declaration, 
they reply, that the bills mentioned in the condition, were ſent 

over 
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over to Madras to Peter Mariin the agent of the plaintiffs, to be 
preſented to Mr. Macpherſon, on whom the fame were drawn; 
that they arrived at Fort St. George on the 2d of Ju 1777, that 
they were delivered to Peter Mariin as the plaintiffs agent, that 
at the time of their arrival Mr. Macpherſon was not at Fort St. 
George, but had left that place, and was returned to England, and 
thereupon, Mr. Macpberſon not being at Fort St. George, Peter 
Martin cauſed the bills to be proteſted for want of acceptance : 


- And the replication goes on to aver, that Mr. Macpher/on was not 


at Fort St. Gerrge, at any time after the arrival of this ſet of bills, 
and before they were returned to England; and that he did not 
leave any order or orders for the acceptance or payment of the 
bills, or any of them; that there was no perſon at Fort St. George 
who would accept or pay them: that the bills ſo proteſted for 
non-acceptance, on the 2d of May 1778 came back to England, 
o duly proteſted, no one of them having been paid. It then 
goes on to ſtate, and in this reſpect it differs eſſentially from the 
former replication, that theſe bills, after they were returned to 


England, upon the 18th of Jaumary 1779 were preſented to Mr. 


Macpherſon for payment, and that Mr. Macpher/on was then re- 
quired to pay them, but that Mr. Macpher/on did not pay them, 
or any part of them, but refuſed fo to do; and thereupon, on the 
18th of January 1779, the plaintiffs cauſed theſe bills to be pro- 
teſted for non-payment, of which the defendants had notice. 
They infiſt therefore, that though theſe bills were not ſent back 
from India, proteſted for non-payment, yet having been ſent 
back proteſted for non-acceptance, and then having been here 
here in England ſhewn to Macpherſon, and payment demanded, 
which payment was refuſed, and having been here proteſted for 
non-payment, this ſatisfies the condition, and intitles the plain- 


tiffs to call for the payment of the money, according to the terms 
of the condition. They repeat the ſubſtance of this replication, 


in order to meet the caſe which is pleaded, with reſpec to their 
not having notice of the bills having been returned for non- 
payment, | 

They then go on to the third count of the declaration; and the 
replication is, in ſubſtance, the ſame upon the third count, as it 
is upon the ſecond. There is a demurrer on the part of the de- 
tendant to the firſt replicafion, and a frivolous rejoinder to the 
ſecond and third; and in the end, that rejoinder produces ano- 
ther demurrer, and ſo the whole queſtion comes before the 
Court, upon a demurrer joined between thoſe parties upon dif- 
ferent parts of the pleadings, and the points that ariſe upon this 

VoL. II. ; Z. 2 demurrer, 
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emurrer, reſult to theſe few and {imple queſtions, vis. Whether 
the plaintiffs have ſhewn that they have performed the condi- 
tions, on their part to be performed, ſo as to intitle them to call 
for a performance of the conditions on the part of the detendant, 
or in failure of that performance, to demand payment; and the 
caſe does not lie very wide, but rather in a narrow compaſs. 
We agree with thoſe who object, that the plaintiffs have not in 
this inſtance performed their part of the conditions, that theſe con- 
ditions are to be underſtood according to the true intent of the 
parties. We agree farther, that if it appears that the condition 
of a bond is impoſlible to be performed, the bond becomes a 
ſingle bond, becauſe the obligation 1s created, and the party is 
to obtain a defeaſance of that obligation as he may; if he cannot 
obtain that defeaſance, in conſequence of the terms of it being 
originally impoſhible, the conſequence is, that he has entered into 
a bond, and he has nothing to ſay againſt the penalty of it, 
therefore he mult pay it. We allo agree, that if there be a de- 
fault in the defendant, by occaſion of which default it is impoſ- 
{ible that ſomething, which according to the terms of the con- 
dition, is in the order of things precedent, and to be performed 
on the part of the plaintiff, ihouid be performed, in that caſe, as 
it cannot be performed, the performance of it is diſpenſed with, 
On the other hand, every poſſible condition, upon which money 
is to become payable, muſt be performed, or muſt be diſpenſed 
with upon ſufficient ground, before the money 1s demandable in 
an action; and in the action in which it is demanded, it muſt 
appear that the condition has been performed, if not literally, 
at leaſt ſubſtantially, or that by reaſon of ſome default in the op- 
poſite party, the performance of the condition has been pre- 
vented, which diſpenſes with that performance. And to come 
nearer to the preſent caſe, if there is a condition annexed to a 
writing obligatory, for the benefit of the obligor, and the obligee 
is by the terms of it to do the firſt act, or to concur with the 
obligor in doing the firſt act, he muſt do, or concur in doing 
that firſt act, before he can demand the penalty. If a ſtranger 
is to do the firſt act, the obligor is to procure that ſtranger 
to do it, it being for his benefit; but if the obligee himſelf 


is to do it, the obligee cannot demand the penalty till he has 


done it; it is, with regard to him, in the nature of a condition 
precedent. | | | 
If this wanted authority, there is a caſe in 2 Saund. 106. Holdipp 
executor of Do/e v. Otway, which is a ſtrong authority for a pro- 
poſition, which in my opinion wants no authority, becauſe it ſtands 
upon 
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upon plain principles. That was a caſe in error from the Court of 


Common Fleas. It was an action of debt on a bill obligatory 
made by the teſtator to O/way for 68 J. which he covenanted to 
pay, as ſoon as ſeveral bills of coſts of the teſtator expended in 
the proſecution of ſuits in law or equity, for Robert and Mar- 
gery Riggs, thould be duly audited, debated and ſettled by two 
attornies, to be indifferently choſen between them, to examine 
and ſtate the accounts of the bills ; one third of which was to be 
paid by the plaintiff to Otrway. The plaintiff proteſting that he 
was always ready on his part to do every thing, that was on his 
part to be performed, and proteſting that there was nothing due 
on any bill of coſts, in the proſecution of any ſuits, averred, that 
the teſtator in his life-time, or the defendant ſince, had never 
ſhewn or produced any bills of coſts expended in the proſecution 
of the ſuits aforeſaid, to be audited, debated and ſettled; he there- 
fore concluded that he was well intitled to maintain his action. 
The judgment was by default. It went into the Court of King's 
Bench by error, upon another point ; that point which we have 
lately had under conſideration here, (a) with reſpect to the power 
of the Court theinſelves to aſſeſs the damages, with the aſſent of the 
plaintiff. That point was decided againſt the plaintift in error, 
but in the courſe of the argument, another objection was taken 
by Saunders, a man who very well underſtood what he was doing ; 
he objected, that the plaintiff had not ſufficiently intitled him- 
{elf to his action, for that the 68 J. was not to be paid, till the 
bills of coſts were ſettled by the two attornies; that the averment 
was nothing to the purpoſe, for the teſtator was not bound to 
produce any bills to any body, but the two attornies: That the 
plaintiff ought to have averred, that two attornies were choſen, 
and that the teſtator did not produce the bills of coſts to them 
to be ſettled ; or he ought to have averred, that he had appointed 
one attorney, and had required the teſtator to appoint another, 
to examine and ſettle the bills, which the teſtator had refuſed to 
do, by which it might have appeared, that the plaintiff was in 
no fault, and that there was a default in the teſtator : That the 
money was payable upon the ſettling of the bill by the two at- 
tornies. This did not appear to have been done, nor that there 
was any default in the teſtator, by occaſion of which it was not 
done; and of this opinion was the whole Court. However, they 
meant to give judgment 2/7, meaning to conſider the queſtion ; 
but Jones, who was countel with the defendant in error, think- 
ing that he could not maintain the judgment, in order to expe- 


(a) Ide ante vol. 1. p. 252, 528, 541. 
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dite the cauſe, that another action might be brought, deſired that 
judgment might be pronounced, reverſing the judgment by de- 
fault in the court of Common Pleas. The grounds upon which 


Canes, that reverſal proceeded are clearly ſtated ; they are very rational, 


and appear to me to have a direct application to the prefent caſe, 
to eſtabliſh the grounds, upon which our deciſion now ought to 
proceed. With regard to the language of the conditions ſtated 
in the pleadings, there is no ambiguity in it, nor any doubt as 
to the intent of the parties. The words are plain, that the money 
is to be payable here, in the event of the bills being ſent back 
proteſted for non-payment. A proteſt for non-payment is per- 
fectly intelligible, and known; and it is undoubtedly a different 
thing from a proteſt for non- acceptance; that difference was ſo 
clearly demonſtrated in the courſe of the argument, that it is 
not necetlary for me now to point it out. With regard to any 
ſuppoſed difficulty having ariſen, which prevented the returning 
the bills proteſted for non-payment, it is impoſſible to make out 
that there was any difficulty created by any body: and therefore 
the queſtion, by whom the difficulty was created, does not 
ariſe ; in truth there was no difficulty at all; it was in the power 
of the parties, whether the perſons upon whom the bills were 
drawn, were reſident or not reſident, to proteſt them for non- 
payment, as much in their power as it was to proteſt them tor 
non- acceptance: certainly, if it were material, there was no fault 
in the defendant, which prevented in any manner the plaintiffs 


from proteſting theſe bills for non-payment, 


The queſtion therefore is reduced to a ſingle point: Have the 
plaintiffs ſhewn that they have ſubſtantially performed the condi- 
tions on their part to be performed, before the right to call for the 
performance of the conditions,on the part of the obligor, or the pe- 
nalty is to attach? With regard to the bills drawn on Colonel Cock» 
burn, which are the bills mentioned in the condition of the bond in 
the firſt count in the declaration, there ſeems to be no colour to ar- 
gue that they have performed that condition; they have totally 
failed. The condition called upon them to return theſe bills proteſt- 
ed for non-payment; to this hour they have not been proteſted for 
non-payment, they therefore never could be returned, there 
never could be notice of their having been returned proteited for 
non-payment, not having been ſo returned; according to tlie 
plain import of the condition, as well as upon the authority of 
the caſe which I have cited, they have failed in performing that 
that preliminary act, upon which the condition to be perforr2-d 
by the defendant was to ariſe, and conſequently they cannot be 
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permitted to maintain their action upon that count, W ith re- 
ſpect to the bonds in the other counts of the declaration, whe- 
ther the condition on the part of the plaintiffs has been ſuffici- 
ently performed, fo as to enable them to call upon the defendants 
to pay the money ſtipulated to be paid, or in failure to pay the 
penalty of the bond, depends upon this, whether we can con- 
ſtrue a proteſt for non- payment, made here after the bills are re- 
turned for non- acceptance, to be equivalent to a proteſt for non- 
payment there, and the bills returned from thence, with that 
proteſt upon them. I at firſt heſitated with regard to that, be- 
cauſe it occurred to me, that it might be very poſſible, that if the 
bills had been kept till they were due in Iudia, they might have 
been paid there, that it was a very different thing, whether the 
payment was to be exacted there, or here, becauſe the bills 
might have been drawn upon a perſon, who was only an agent, 
who while he remained in India, might have effects in his hands, 
which effects might be liable to the payment of theſe bills, and 
which he might be willing to apply to the payment of them, 
and that when he came home he might leave thoſe effects in the 
hands of other perſons; that he might come home without ef- 
fects of the drawer in his hands, and be unable to pay here, 
what he might have been willing and able to have paid there, 
by himſelf or his agents. But, upon conſideration, i think that 
this would be aſſuming too much; thele facts do not apear upon 
the record, and I think we can hardly take it for granted that the 
caſe was ſo, ſo as to eſtabliſh a ſubſtantial difference between the 
preſenting for payment, and the proteſt for non-payment there, 
and the preſenting for payment and protelt for non-payment 


here. If we were to refine, we might refine to another conclu— 


ſion, namely, that this whole buſineſs is neither more nor lets 
than downright uſury. But it is not enough that it has an 
uſurious aſpect ; the parties have taken other ground, and the 
facts are ſtated upon the record with x view to the ground which 
they have taken. I agree that upon the whole of the cafe, it 
ſeems reaſonable ro conſtrue the proteſt here, after pertunal ap- 
plication to the party, and a demand founded upon that proteſt 
here, to be a ſubſtantial performance of the conditions, by which 
upon the bills being returned with a proteſt for non-payment, 
theſe parties are bound to pay the money expretled in the con- 
ditions, and that not having paid the money, they are confe- 


quently liable upon theſe bonds. 
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To an action 
of treſpaſs for 
fiſhing in the 
Plaintiffs'fſh- 
ery, the De- 
fendant 
pleaded that 
the locus in quo 
was an armof 
the ſea, in 
which every 
ſubject of the 
realm had 
the liberty 
and privilege 
of free ſiſh- 
ing. Ihe 
Plaintiff re- 
plied a pre— 
icription for 
the ſole and 
ſeveral right 
of fiſhing, 
and traverſed 
that every ſub 
ject had the 


liberty and 


privilege of 
free fiſhing 
in the /ocus iu 
57% This 
was a bad 
treverſe, The 
Deſendant 


tiffs in a certain haven called Orford haven, &c. &c. 
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The reſult of the whole is, that we are of opinion, that with 
re ſpect to the bond in the firſt count, the plaintiffs havg not made 
good their title to demand that money, and that the judgment 
as to that count ought to be for the defendant : That with re- 
{pe to the two other bonds, it appears to us, that the conditions 
are, though not literally, yet ſubſtantially performed; conſe- 
quently with reſpect to the counts upon theſe two bonds, the 
judgment will be in favor of the plaintiffs. The manner of 
entering theſe judgments, will depend upon the particular man- 
ner in which the demurrers are joined, to which the parties 
will take care to attend. (a) 


(+) See this cauſe in an earlier ſtage, a vol. 1. 245. 


RICHARD SON and Another, vs. ths Mayor and 
Commonalty of ORFPORbD. 


[ in the Exchequer Chamber in Error.] 
See 4 Term Rep. B. R. 437. 


HIS was an action of treſpaſs, in which the declaration 
contained five counts: 1. For fiſhing in the ſeveral fiſhery 
of the Plaintiffs in a certain haven called Orford haven, and the 
fiſh, to wit, 10,000 buſhels of oyſters of the ſaid Plaintiffs there 
being found and caught, ſeizing, taking and carrying away, and 
converting, &c. 2. For fiſhing in the free fiſhery of the Plain- 
3. For 
fiſhing in a certain other /everal fiſhery of the Plaintiffs in a cer- 
tain river called Orford river, &c. &c. 4. For fiſhing in a cer- 
tain other /7ee fiſhery of the Plaintiffs in a certain river called 
Orford river, &c. &c. 5. For taking the fiſh of the Plain- 
tiffs. | 
Plea, Not guilty, 2. That the places and fiſh in the ſeveral 
counts mentioned were the ſame, and that the faid place in 
which, &c. © in the ſaid declaration mentioned, now is, and at 
c the ſaid ſeveral times when, &c. was, and from time whereof 
the memory of man is not to the contrary, hath been an arm 
ce of the ſea, in which every ſubject of this realm at the ſaid ſe- 
« yeral times when, &c. in the ſaid declaration mentioned, had 
« and ought to have had, and yet hath and {till ought to have, 


the liberiy and privilege of free fiſhing ; wherefore the ſaid John 


therefore might well paſs it by 1 in the rejoinder, and traverſe the preſcriptive right of the Plaintiff, ſtated 


ia the rep. ication. 
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« and //ilhem, (the Defendants) being ſubjects of this realm, at 
« the ſaid ſeveral times when, &c. in the ſaid declaration men- 
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« tioned, fiſhed, &c. &c.“ The third plea was the fame in all Rex 

reſpects as the ſecond, except that it alledged the locus in quo to The Mayor 
1 1 f J 1 10 ar ct Oran, 

be a public navigable river, in which the tide and water of the 5 


ſea flowed and reflowed, in which every ſubject of the realm had 


a right to fiſh, &c. 

The firſt replication, as to ſo much of the ſecond plea as re- 
lated to the fiſhing in the haven in the firſt count, and the taking, 
Kc. and in the river in the third count of the declaration men- 
tioned, and the taking, &c. &c. (i. e. as to the fiſhing in the 
Plaintiffs' /everal fiſnery) was,“ That the town of Orford in the 
« county of Swffolz aforeſaid, now is, and from time whereof 
« the memory of man 1s not to the contrary, hath been, an an- 
« tient town, and that the inhabitants of the ſaid town now are, 
« and from time whereof the memory of man is not to the con- 


« trary, have been a body corporate and politic, in deed, fact 
« and name, and have at various times for and during the time 
« aforeſaid, until the 7th day of July, in the 21ſt year of the 
& reign of the Lady Eligabeib, late Quecn of England, been called 
and known by various names of incorporation, to wit, by the 
« name of the honeſt men of Orford, and allo by the name of the 
« burgeſſes of the town of Orford, and fince, after the ſaid laſt 
mentioned day, by the name of the mayor and commonalty of 
the borough of 07/574, to wit at Orford aforeſaid, in the county 
„ aforeſaid : and the ſaid mayor and commonalty further tay, 
that the ſaid body politic and corporate from time whereof the 
“memory of man is not to the contrary, until and at the ſaid 
« ſeveral times when, &c. in the ſaid firſt and laſt count 
«mentioned, have had and enjoyed, and have uſed and been 
“ accuſtomed to have and enjoy, and of right ought to have had 
* and enjoyed, and ſtill of right ought to have and enjoy, the he 
and ſeveral rigit, liberty and privilege, of dredging and fithing 
for, and catching and taking oyſters in the {aid place in which 
* &c. to wit, at Or/ord aforeſaid, in the county aforeſaid, with. 
* out this, that in the ſaid arm of the ſea, in which, Cc. every fl gcc 


/ 


%, this realm, at the ſaid ſeveral limes toben, &c. had, and c. b 15 


* bave had, the liberty and privilige of free fifoing, in manner and 
* form as the ſuid John and William have in their ſau loft mentici- 
* ed plea above alleaged; and this the tid mayor and com- 
* monalty are ready to verify, &. 

The 


in Error. 
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The ſecond replication to the reſidue of the ſecond plea, which 
related to the fiſhing in the haven in the ſecond count, and the 
taking, &c. and the fiſhing in the fourth count, and the taking, 
&c. &c. (i. e. as to the fiſhing in the Plaintifts' /7ee fiſhery) Rated 
the preſcription to be, © That the Plaintiffs have had and enjoyed, 
and have uſed and been accuſtomed to have and enjoy, and ol 
right onght to have had and enjoyed, and {till of right ought to 


have and enjoy, the ree liberty and privilege of dredging and 


« fiſhing for and catching and taking oyſters in the ſaid places in 
* winch, &c. every year at all ſeaſonable times of the year, at 
« their free will and pleaſure, to wit, at Orford aforeſaid, in the 
county aforeſaid,” and coneluded with a traverſe preciſely the 
lame as the laſt. 

The third and fourth replications, which related to the third 
plea, contained the ſame matter of inducement as the firſt and ſe- 
cond, and each concluded with a ſimilar traverſe, of the right of 
every ſubject of the realm to fith in the aid river, &c. Then 
followed ſome new aſſignments, not material to be ſtated. 

In the firſt rejoinder“ the ſaid John and William as to ſo much 
<« of the {aid plea of the ſaid mayor and commonalty by them by 
« way of reply pleaded to the ſaid plea of the ſaid Jo and Millian 
by them ſecondly above pleaded in bar, as relates to the fiſhing in 
* the ſaid haven called Orford haven, in the ſaid firſt count of the 
« {aid declaration mentioned, and the fiſh then and there found and 
being, catching, ſeizing, taking and carrying away, and convert- 


ing and diſpolingthereof to their own uſe, and tofiſhing in the ſaid 


« river called Orford river, otherwiſe the river Ore, in the ſaid third 
« count of the ſaid declaration mentioned, and the fiſh then and 
<« there found and being, catching, ſeizing, taking and carrying a- 


way, and converting and diſpoſing thereof to their own uſe, and to 


« ſeizing and taking the ſaid fiſh in the ſaid laſt count of the ſaid 
« declaration mentioned, and carrying away the ſame, and convert- 
ing and diſpoſing thereof to their own uſe, ſay, that the ſaid mayor 
« and commonalty by reaſon of any thing in that plea alledged, 
“ ought not to have or maintain their ſaid action againſt the ſaid 
John and William, becauſe proteſting that the ſaid town of C.- 
4 ford is not, nor from time whereof the memory of man is not 
to the contrary, hath been an antient town, proteſting alſo that 
e the inhabitants of the ſame town are not, nor from time where- 
&« of the memory of man is not to the contrary have been, a body 
« corporate and politic in deed fact and name, in manner and 
« form as the ſaid mayor and commonalty have in their ſaid re- 


« plication in that behalf alledged, they the {aid John and William 


I „% as 
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« 25 before ſay, that the ſaid place in which &c in the ſaid de- 
« claration mentioned, now is, and at the ſaid ſeveral times when 
« &c was, and from time whereof the memory of man is not 
to the contrary hath been, an arm of the ſca, in which every ſubject 
« of this realm, at the ſaid ſeveral times when &c in the ſaid de- 
« claration mentioned, had and ought to have had, and yet hath, 
and ſtill ought to have, the liberty and privilege of free fiſhing, 
ahi this that the ſaid body politic and corperate, from time where- 
« of the memory of man 1s not to the contrary, until and at the ſaid ſe- 
« veral times when &c in the ſaid jirſt, third and laſt counts men- 
« tioned, have bad and enjoyed, and have been uſed and accuſtomed to 
« have and enjoy, and of right ought to have had and enjoyed, and flill 
* of right ought to have and enjoy, the ſole and ſeveral right, liberty 
« and privilege of dredging and fiſhing for, and catching and taking 
« oyſters, in the ſaid place in which &c, in manner and form as the 
« ſaid mayor and commonalty have in their ſaid replication to ſuch part 
« of the faid 2d plea of the ſaid John and William above alledged, 
and this the ſaid John and William are ready to verify, Oc.“ 

The other rejoinders were ſimilar, mutatis mutandis. 

Special demurrer, © For that the ſaid mayor and commonalty 
have in and by their ſaid plea, ſo by them above pleaded by 
way of reply as aforeſaid, traverſed a material and iſſuable 
point of the ſaid plea of the ſaid John and William fo by them 
above pleaded in bar, and by that traverſe tendered to the 
ſaid John and William a material iflue, but the ſaid n and 
WWilkam have not, in and by their faid plea, ſo by them there- 
unto pleaded by way of rejoinder, taken iſſue upon that tra- 
verſe, or joined in iſſue with them the ſaid mayor and com- 
monalty thereupon, but have paſſed by and taken no notice 
thereof, and have traverſed another part of the ſaid plea of 
the ſaid mayor and commonalty, ſo by them above pleaded by 
way of reply, and have thereby attempted to put in iſſue 
another matter, and a matter alledged by the ſaid mayor and 
commonalty by way of inducement only to the ſaid traverſe, ſo 
made and taken by the ſaid mayor and commonalty, and have 
thereby attempted to introduce great uncertainty, . and 
unneceſſary length of pleading c. 

The aſſignment of errors was, © There is error alſo in this, 
that judgments were given for the ſaid mayor and commonalty 
„ againſt the ſaid John and William upon the ſeveral demurrers 
in the record and proceedings aforeſaid, whereas judgments 


* ought to have been given on thoſe demurrers for the ſaid 
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Jahn and William againſt the ſaid mayor and commonalty, 


„inaſmuch as the places in which c being admitted upon 
the ſaid record and proceedings to be arms of the ſea, ora 
public navigable river, in which the tide and water of tl 
« ſea flowed and reflowed, the ſeveral traverſes in the 7. 
% cord and proceedings aforeſaid, tendered by the ſaid mayor 
« and commonalty, are traverſes of mere inferences of law, and 
„therefore are immaterial traverſes; and inaſmuch as the tra 
e verſes in the record and proceedings tendered by the {iq 
« John and William are traverſes of the ſeveral preſcriptions of 
the ſaid mayor and commonalty, whereon alone the title gt 
4 the ſaid mayor and commonalty to the fiſheries in queſtion, 
« and conſequently to maintain this action depends, and theyre. 
“fore are the only material traverſes to be taken and ten— 
„ dered.” 

This caſe was twice argued, the firſt time in Teer term, by 
Wood for the Plaintiffs in error, and Chambre for the Deen. 
ants ; the ſecond, in the preſent term by Ber for the Plain— 
tiffs, and Le Blanc Serjt. for the Defendants. After which, 

Lord Chief Juſtice ExxE ſaid ſhortly in the name of the 
Court, that tney had ſent this caſe to a ſecond argument, rather 
from an unwillingneſs to adopt, without great deliberation, a 
deciſion contrary to thar of the Court from whence the record 
came, than from any difficulty they ſaw in the queſtion. For 
from the moment it appeared, that upon the pleadings the 
Plaintiffs might have recovered a verdict in an action of treſpaſs, 
without having either poſſeſſion or right, it ſeemed very difli- 
cult to ſupport the judgment. That the firſt traverſe was 
of the right of all the kings ſubjects to fiſh in the arm of the 
ſea, ſtated by the Detendants; now this was clearly a bad and 
immaterial traverſe, for it was not only a traverſe of an in- 
ference of law, but it was ſo taken, that if at the trial it 
had been proved that it was the ſeparate right of others, and 
not of the Plaintiffs, the iſſue muſt have been found for the 
Plaintiffs, not only without their being obliged to prove either 
poſſeſſion or right, but where in fact they had neither poſſeſſion 
nor right. That an immaterial traverſe might be paſſed over, 
and the matter of the inducement traverſed ; which had been 


properly done in this cafe by the Defendants, 
Judgment reverſed. 


ſald 
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[IN ERROR.) 


GizsoN and JonN5s0! 


d, U. UNTER 


HIS was an action brought by Hunter, the Defendant in 
3 
error, as indorſee, againſt G47 and Fobn/on as acceptors 
of an inſtrument purporting to be a bill of exchange. 
The cauſe came on to be tried before Lord Kenyon, and a ſpe- 
cial jury, at Guildball, at the ſittings after Micbacimas Term, 1791, 


when the Plaintiffs in error demurred to the evidence, and the *. 


record was as follows: 


7 
/ 


Thomas Gibſon, late of Loadon, merchant, and TJo/iph Johnson, 
late of the ſame place, merchant, were attached to anſwer Robert 
Hunter, in a plea of treſpaſs on the cafe, and whereupon the 1aid 
Robert Hunter, by Edwin Dawes, his attorney, complains, FOR 
THAT WHEREAS one Nathaniel Ting ſion, on the 11th Gay of 
March, in the year of our Lord 1788, to wit, at Famorth, to wit, 
at London aforeſaid, in the pariſh of S/. Mary le Boro, in the ward 
of Cheap, according to the uſage and cuſtom of merchants; made 
his certain bill of exchange in writing, with his own hand and 
name thereunto ſubſcribed, bearing date the ſame day and year 
aforeſaid, and directed the ſaid bill of exchange to. the ſaid To- 
mas Gibſon, and Joſeph Johnſon, by the names and deſcription of 
Meſſrs. Gib/on and Jobnſon, bankers, London, and thereby required 
the ſaid Thomas Gibſon, and Foſeph Fobnſon, two months after date 
to pay to Mr. Milliam Fletcher, or order, 52 1 J. 74. value receiv- 
ed, with or without advice, he the ſaid Nathaniel Hing ſlon then 
and there well knowing that no ſuch perſon as N iliam Fletcher 
in the faid bill of exchange mentioned, exiſted ; upon which ſaid 
bill of exchange afterwards, to wit on the fame day and year 
aforeſaid, at London aforeſaid, at the pariſh and ward aforeſaid, a 
certain indorſement or writing was made, purporting to be the 
indorſement of 1Wi/ham Fletcher named in the ſaid bill, and to be 
tubicribed with his narne, and which ſaid indorſement purporter! 
to require the ſaid ſuu of money in the ſaid bill of exchange 
contained, to be paid to certain perſons uſing trade and con- 
merce as copartners in the copartnerſhip name and firm of Live- 

i Hargreave and company, or their order, which ſaid bill of 
a exchange 


On a demer- 
rer to citcum- 
jtantial evt- 
dence, the 
party oftrr- 


ing the evi 
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exchange afterwards, to wit, on the ſame day and year aforeſaid, 
at London aforeſaid, in the pariſh and ward aforeſaid, was ſhewn 
and preſented to the ſaid Thomas Gibſon and Fo/epb Folinſon for 
their acceptance thereof, and the ſaid Thomas Gibſon and Joſeph 
Johnſon then and there, according to the cuſtom of merchants, 
accepted the ſame, they the ſaid Thomas Gibſon and Foſeph uhu. 
ſon then and there well knowing that no ſuch perſon as Milliam 


Fletcher, as in the ſaid bill named, exiſted, and that the name of 


William Fletcher ſo indorſed on the ſaid bill of exchange, was not 
the hand-writing of any perſon of that name; and the ſaid bill of 
exchange being ſo indorſed as aforeſaid, they the ſaid perſons 


uſing trade and commerce in the name and firm of Live/ey, Har- 


greave and company as aforeſaid, afterwards, to wit, on the fame 
day and year aforeſaid, at London aforeſaid, at the pariſh and 
ward aforeſaid, by a certain indorſement in writing made upon 
the ſaid bill of exchange, and ſubſcribed with the hand and 
name of one Abſalom Goodrich, by procuration of the ſaid Liv 
Hargreave and company, according to the uſage and cuſtom of 
merchants, appointed the ſaid ſum of money in the ſaid bill of 
exchange contained, to be paid to the ſaid Robert Hunter, and 
then and there delivered the ſaid bill of exchange ſo indorſed as 
aforeſaid, as well with the name of the ſaid William Fletcher as 
with the name of the ſaid Ab/alom Goodrich, to the ſaid Robert 
Hunter, by reaſon whereof, and by force of the uſage and cuſtom 
of merchants, the ſaid Thomas Gibſon and Foſeph Fohnſon became 
liable to pay to the ſaid Robert Hunter the ſaid ſum of money in 
the ſaid bill of exchange contained, according to the tenor and 
effe of the ſaid bill of exchange, and of their acceprance thereof 
as aforeſaid ; and being ſo liable, they the ſaid Thomas Gilſon and 
Foſeph Fohnſon, in conſideration thereof, afterwards, to wit on 
the ſame day and year aforeſaid, at London aforeſaid, at the pariſh 
and ward aforeſaid, undertook, and to the ſaid Robert Hunter 
then and there faithfully promiſed to pay him the ſaid ſum of 
money in the ſaid bill of exchange contained, according to the 
tenor and effect of the ſaid bill of exchange and their acceptance 
thereof as aforeſaid. 

And whereas alſo, the ſaid Nathaniel Fingſ/ton, on the ſaid 11th 
day of March, in the year of our Lord 1788, at Falmouth, to wit, 
at London aforeſaid, at the pariſh and ward aforeſaid, according 
to the uſage and cuſtom of merchants, made his certain other 
bill of exchange in writing with his proper hand and name there- 


unto ſubſcribed, bearing date the ſame day and year aforeſaid, 
and 
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and then and there directed the ſaid laſt mentioned bill of ex- 
change to the faid Thomas Gibſon and Fefe Tohbnſon, by the name 
and deſcription of Meſſrs. Gilſon and Jobnſon, bankers, London, 
and thereby requeſted them the ſaid Thomas Gibſon and Foſeph 
Fobnſon two months after date to pay to Mr. William Fl:tcher or 
order, 5211. 75s, value received, with or without advice, and 
then and there delivered the ſaid laſt mentioned bill of exchange 
to the ſaid William Fletcher, which ſaid bill of exchange after- 
wards, to wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, was preſented and 
ſhewn to the ſaid Thomas Gibſen and Foſeþh Johnſyn for their ac- 
ceptance thereof; and the faid Thomas Gibſon and Joſeph Fohnfou 
then and there, accord:ng to the cuſtom of merchants, accepted 
the ſame; and the faid IITIliam Fletcher afterwards, to wit, on 
the ſame day and year aforeſaid, at London aforeſaid, at the pa- 


riſh and ward aforeſa id, according to the. uſage and cuſtom of 


nerchants indorſed the {aid laſt mentioned bill of exchange, and 
by that indorſement appointed the ſaid ſum of money in the ſaid 
laſt mentioned bill of exchange contained, to be paid to the ſaid 
perſons uſing trade and commerce in the name and firm of Live- 
, Hargreave and company as aforeſaid, or their order, and 
then and there delivered the faid laſt mentioned bill of exchange 
ſo indorſed as aforeſaid, to the ſaid Liveſey, Hargreave and com- 
panv ; and the ſaid lait mentioned bill of exchange being ſo in- 
dorſed as aforeſaid, they the faid perſons ufing trade and com- 
merce in the name and firm of Live/ey, Hargreave and company, 
afterwards , tO wit, on the tame day and year afor eſaid, at London 
aforeſaid, at the pariſh and ward aforeſaid, by a certain indorſe- 
ment in writing made u pon the ſud laſt mentioned bill of ex- 
change, and ſubſcribed with the hand and name of the ſaid . 26 
/alom Goodrich, by procuration of the ſaid Liveſcy, Hargreave and 
Company, according to the ul age a and cuſtom of merchants ap- 
pointed the ſaid ſum of money in the ſaid laſt mentioned bill of 


exchange contained, to be paid to the ſaid Rebert Hunter, and 


then and there delivered the ſame bill of exchange fo indorſed 2s 
aforeſaid to the ſaid Robert Funter, by reaſon whereof, and by 
force of the uſage and cuſtom of merchants, the laid Tun 7 
Gufon and Foſeph Johnſon became liable to pay to the {aid Ret 
Hunter the ſaid ſam of money in the ſaid laſt men Lt belle Th 
exchange contained, according to the tenor and efeqa of _— {aid 
laſt mentioned bill and their accc ptance thereof as aforeſaid, anc 
being ſo liable, they the ſaid Thomas Gibſon and Joſeph 7 bilo, 
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in conſideration thereof, afterwards, to wit, on the ſame day and 
year aforeſalid, at London aforeſaid, at tlie parith and ward afore- 
laid, undertook, and to the ſaid Robert Hunter then and there 
taithfully promiſed to pay to him the ſaid ſum of money in the 
{aid laſt mentioned bill of exchange contained, according to the 
tenor and effect of the ſame bill and their acceptance thereof as 
aforeſaid. 

AND WHEREAS alſo, the ſaid Nathan! Hingſon on the ſaid 
11th day of March, in the ſaid year of our Lord, 1788, at Fal. 
mouth, to wit, at London atoreſaid, in the pariſh and ward afore- 
ſaid, according to the uſage and cuitom of merchants made his 
certain other bill of exchange in writing, the hand and name of 
him the ſaid Nathaniel Hing/ton being taereunto ſubſcribed, 
bearing date the ſame day and year aforetaid, and then and 
there directed the {aid laſt mentioned bill uf exchange to the ſaid 
Thomas Gilſon and © vepb Fobnſon, by the names and deſcription 
of Meſſrs. Gibſon and Johnſon, bankers, London, and thereby re- 
quired them the ſaid Thomas Gibſon and Joſeph Fohnſon two 
months after date co pay to the bearer of the ſaid laſt mentioned 
bill 521/. 75. value received, with or without advice, which ſaid 
laſt mentioned bill of exchange afterwards, to wit, on the ſame 
day and year aforeſaid, at London aforeſaid, in the parith and 
ward aforeſaid, was preſented and ſhewn to the ſaid Thomas Gib- 


fon and Jgſepb Fohnſon for their acceptance thereof, who thereupon 


then and there duly accepted the ſame, according to the uſage 


and cuſtom of merchants aforeſaid : and the ſaid Robert Hunter 


in fact ſays, that afterwards, and before any payment of the ſaid 
laſt mentioned bill of exchange, to wit, on the ſame day and 
year aforeſaid, at Londgn aforeſaid, at the parith and ward afore- 
ſaid, he the ſaid Robert Hunter became and was the bearer and 
owner of the ſaid laſt mentioned bill of exchange, of which ſaid 
laſt mentioned premiſes the ſaid Thomas Gibſon and Joſeph Fobn- 


fon then and there had notice, by reaſon whereof, and according 


to the uſage and cuſtom of merchants, the ſaid Thomas Gibſon and 
Feſeph Fobfon became liable to pay to the ſaid Robert Hunter the 
ſaid ſum of money in the ſaid laſt mentioned bill of exchange 
ſpecified, according to the tenor and effect of the ſame bill; and 
being ſo liable, they the ſaid Thomas Gibſon and Fofſeph Johnſon 
in conſideration thereof, afterwards, to wit, on the ſame day and 
year aforeſaid, at London aforeſaid, at the pariſh and ward atore- 
{1id, undertook, and to the ſaid Robert Hunter then and there 


faithfully promiſed to pay to him the ſaid ſum of money 1n the 
| {aid 
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ſaid laſt mentioned bill of exchange ſpecified, according to the 
tenor and effect of the {ame laſt mentioned bill of exchange. 

And whereas alſo, the ſaid Nathamel Hing ſton afterwards, to 
wit, on the ſame day and year aforeſaid, at Falmouth, to wit, at 


| London aforeſaid, at the pariſh and ward aforefaid, according to 


the uſage and cuſtom of merchants, made his certain other bill 
of exchange in writing, the hand and name of lim the ſaid Na- 
thaniel Hing fon being thereunto ſubſcribed, bearing date the 
ſame day and year aforefaid, and then and there directed the 
{aid laſt mentioned bill of exchange to the ſaid Themas Gibſon and 
oſeph Fohnſon, by the names and deſcription of Meſſrs. Gin 
and Johnſon, bankers, London, and thereby required the {aid Tho- 
mas Cilſen and Joſeph Fohnſon, two months after date to pay to 
Mr. William Fletcher, or order, 52174. 7s. value received, with or 
without advice, which ſaid laſt mentioned bill of exchange after- 
wards, to wit, on the ſame day and year aforeſaid, at London 
aforeſaid, in the pariſh and ward aforeſaid, was preſented and 
jhewn to the ſaid Thomas Gibſon and Foſeph Fobnſon for their ac- 
ceptance thereof, who then and rhere duly accepred the ſame, ac- 
cording to the uſage and cuſtom of merchants. And the faid 
Robert Hunter avers, that when the ſaid laſt mentioned bill of ex- 
change was ſo made as aforeſaid, or at any time afterwards, there 


was not any ſuch perſon as William Fletcher, the ſuppoſed payec 


named in the ſaid laſt mentioned bill of exchange, but that the 
ſame name was merely fictitious, to wit, at London aforeſaid, at 
the pariſh and ward aforeſaid, by reaſon whereof, and according 
to the uſage and cuſtom of merchants aforeſaid, the ſaid fam of 
money mentioned in the ſaid laſt mentioned bill of exchange, be- 
came and was payable to the bearer thereof, according to the 
effect and meaning of the ſaid laſt mentioned bill; and the ſaid 
Robert Hunter alſo avers, that he the ſaid Robert Hunter after- 
wards, to wit, on the ſame day and year aforeſaid, at London afore- 
faid, at the pariſh and ward aforeſaid, in due form of law became 
and was the bearer and proprietor of the ſaid laſt mentioned 
bill of exchange, by reaſon whereof, and according to the uſage 


and cuſtom of merchants, they, the ſaid Thomas Gibſon and Jo- 
fſepb Johnſon, there and then became and were liable to pay to the 


ſaid Robert Hunter, the ſaid ſum of money, in the ſaid laſt men- 
tioned bill of exchange ſpecified, according to the tenor and effect 
thereof; and being to liable, they, the ſaid Thomas Gibſon and 
Toſeph Fobhnſon, in conſideration thereof, afterwards, to wit, on 
the {ame day and year aforeſaid, at London aforeſaid, at the parith 
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and ward aforeſaid, undertook,. and to the ſaid Robert Hunter 
then and there faithfully promiſed to pay him the ſaid ſum of 
money in the ſaid laſt mentioned bill of exchange ſpecified, ac- 
cording to the tenor and effect of the ſame bill. 

And whereas alſo, the ſaid perſons uſing trade and commerce 
in the name and firm of Livgſey, Hargreave and company, on the 
taid lich day of March, in the ſaid year of our Lord, 1788, at 
Falmouth, to wit, at London aforeſaid, at the pariſh and ward 
atorefaid, according to the uſage and cuſtom of merchants, made 
their certain other bill of exchange in writing, with the hand 
and name of the ſaid Ab/zlom Goodrich, by procuration of the 
{aid Liveſey, Hargreave and company, thereunto ſubſcribed, bear- 
ing date the ſame day and year aforeſaid, and then and there di- 
rected the {11d laſt mentioned bill of exchange to the ſaid Thymas 
Gib/on and Fyjepb Johnſen, by the names and deſcription of Meſſrs. 
Gibſon and Johnſon, bankers, London, and thereby requeſted them, 
the ſaid Thomas Gibſon and Joſeph Fobnſon, two months after 
date to pay to the ſaid Roberi Hunter, or order, 5214. 75. value 
received, with or without advice, which ſaid bill of exchange 
afterwards, to wit, on the ſame day and year aforeſaid, at London 
aforeſaid, at the pariſh and ward aforeſaid, was ſhewn and pre- 
ſented to the ſaid Thomas Gibſon and Joſepb Jobnſon for their ac- 
ceptance thereof, and the ſaid Thomas Gilſon and Foſepb Johnſon 


then and there, according ro the uſage and cuſtom of merchants, 
accepted the fame, and the 1aid perſons, uſing trade and commerce 


in the name and firm of Lug, Aargreave and company, after- 
wards, to wit, on the ſame day and year atorclaid, at London afore- 
ſaid, at the pariſh and ward aforeſaid, delivered the ſaid laſt men- 
tioned bill of exchange to the ſaid Robert Hunter, by reaton 
whereof, and by force of the uſage and cuſtom of merchants, the 
ſaid Thomas Gibſon and Foſeph Fobnſon then and there became li- 
able to pay to the ſaid Robert Hunter the ſaid ſum of money in 
the ſaid laſt mentioned bill of exchange contained, according to 
the tenor and effect of the ſaid laſt mentioned bill of exchange; 
and being ſo liable, they, the ſaid Thomas Gibſon and fehl, Fobn- 


Von, in conſideration thereof, afterwards, to wit, on the tame day 


and year aforeſaid, at London aforeſaid, at the pariſh and ward 


aforeſaid, undertook, and to the ſaid Robert Hunter then and there 


faithfully promiſed to pay him the ſaid ſum of money, in the 
{aid laſt mentioned bill of exchange contained, according to the 
tenor and effect of the ſaid laſt mentioned bill of exchange. 

x BY | And 
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And whereas alſo, before and at the time of making the promiſe 
and undertaking of the ſaid Thomas Gibſon and Joſepb Fohnſon, 
next hereinafter mentioned, to wit, on the ſaid 11th day of March, 

in the ſaid year of our Lord 1788, at London aforeſaid, at the 
5 pariſh and ward aforeſaid, the ſaid Natharzel Hing ſſon was in- 
debted to the ſaid Robert Hunter in a large ſum of money, to wit, 
in the ſum of 521/. 75. of lawful money of Great Britain, for 
money by the ſaid Nathaniel Hing ſton before that time had and 
received, to and for the uſe of the ſaid Robert Hunter, and for 
money before that time paid, laid out, and expended by the ſaid 
Robert Hunter, to and for the uſe of the ſaid Nathamel Hing ſion, 
at his ſpecial inſtance and requeſt; and the ſaid laſt mentioned 
ſum of money, at the time of making the promiſe and under- 
taking next hereinafter mentioned, being wholly due and owing, 
and unpaid from the ſaid Nathaniel Hingfton to the ſaid Robert 
Hunter, the ſaid Thomas Gibſon and Jo/eph Fobnſon afterwards, to 
wit, on the ſame day and year laſt mentioned, at London aforeſaid, 
at the parilh and ward aforeſaid, in conſideration of the laſt men- 
tioned premiſes, and alſo in conſideration that the ſaid Robert 
Hunter, at the ſpecial inſtance and requeſt of the ſaid Thomas 
Gibſon and Joſeph 7 obnſon, would forbear and give day of pay- 
ment of the ſaid laſt-mentioned ſum of money until the 14th day 
of May, in the ſaid year of our Lord 1788, and would not ſue or 
proſecute the ſaid Nathaniel Hing. ſton for the recovery of the ſaid 
laſt mentioned ſum of money, at any time before default ſhould 
be made by the ſaid Thomas Gibſon and Foeph Johnſon in payment 
of the ſaid laſt mentioned ſum of money, according to their 
promiſe and undertaking next hereinafter mentioned, undertook, 
and to the ſaid Robert Hunter then and there faithfully promiſed 
to pay him the ſaid laſt mentioned ſum of 521 J. 75. on the 14th 
day of May, in the ſaid year of our Lord 1788: and the ſaid 
Robert Hunter in fact ſays, that he the ſaid Robert Hunter, con- 
fiding in the ſaid laſt mentioned promiſe and undertaking of the 
laid Thomas Gibſon and Joeph Fohnſon, did forbear and give day 
of payment of the ſaid laſt mentioned ſum of money, until the 
ſaid 14th day of May, in the year of our Lord 1788, aforeſaid, 
and did not ſue or proſecute the ſaid Nathaniel Hing ton for the 
recovery of the ſaid laſt mentioned ſum of money, or any part 
thereof, at any time before the ſaid Thomas Gilſon and Foſeph 
Jobnſon had made default in paying the ſaid laſt mentioned ſum 
of money, according to their ſaid laſt mentioned promiſe and 
undertaking ; neither hath the ſaid Robert Hunter, at any time 
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ſince the making of the ſaid laſt mentioned promiſe and undertalc. 
ing of the ſaid 7 homas Gibſon and Fo/eþh Johnſon, ſued or proſecu- 
ted the ſaid Nathenel Hing lon for the recovery of the ſame ſun 
of money, or any part thereof, but hath wholly forborae ſo to do, 
and the ſaid laſt mentioned ſum of money remains wholly due 
and unpaid to the ſaid Robert Hunter, whereof the ſaid Thomas 
Gifon and Foſeph Jobinſon afterwards, to wit, on the 15th day 
of May, in the year laſt aforeſaid, at London aforeſaid, at the 
pariſh and ward aforeſaid, had notice. 

- And whereas alſo, before and at the time of making the 
promiſe and undertaking of the ſaid Thomas Gibjon and Feb 
Jobnſon next hereinafter mentioned, to wit, on the ſaid 11th day 
of March, in the ſaid year of our Lord 1788, at London atorclaid, 
at the pariſh and ward aforeſaid, the ſaid Nathanzel Hing ſſon was in- 
debted to the ſaid Robert Hunter in another large tum of money, to 
wit, in the ſum of other 5211. 75. of like lawful money, for money 
by the ſaid Nalbaniel Hingſion before that time had and received, 
to and for the uſe of the ſaid Robert Hunter, and for money before 
that time paid, laid out, and expended by the ſaid Robert Hunter, to 
and for the uſe of the ſaid Nathaniel Hing fton, at his like inſtance 
and requeſt; and the ſaid laſt mentioned ſum ot money, at the 
time of making the promiſe and undertaking next hereinafter 
mentioned, being wholly due, and owing, and unpaid, from 
the ſaid Nathaniel Hingſton to the ſaid Robert Hunter, the ſaid 
Thomas Gibſon and Joſeph Jobnſan afterwards, to wit, on the 
ſame day and year laſt aforeſaid, at London aforeſaid, in the 
pariſh and ward aforeſaid, in conſideration of the laſt mentioned 
premiſes, and alſo in confideration that the ſaid Robert Hunters 
at the ſpecial inſtance and requeſt of the ſaid Thomas Gibſon and 
Foſeph Fobnſon, would forbear and give day of payment of the 
ſaid laſt mentioned ſum of money, until the 14th day of May, 
in the year of our Lord 1788, and would not ſue or proſecute 
the ſaid Nathaniel Hing ſion for the recovery of the ſaid laſt men- 
tioned ſum of money, at any time before default ſhould be made 
by the faid Thomas Gilfon and Foſebh Johnſon in paying the ſaid 
laſt mentioned ſum of money, according to their promiſe and 
undertaking next hereinafter mentioned, undertook, and to the 
ſaid Robert Hunter then and there faithfully promiſed to pay him 
the ſaid laſt mentioned ſum of money, on the ſaid 14th day of 
May, in the ſaid year of our Lord 1788, if the ſaid laſt men- 
tioned ſum of money ſhould then remain unpaid to the faid 


Robert Hunter: and the ſaid Robert [Tuntcr in fact ſays, that he 
- 2 8 the 
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the ſaid Rovert Hunter, confiding in the ſaid laſt mentioned pro- 
mite and undertaking of the faid Thomas Gil/on and FJejeph 
Joliglon, did forbear and give day of payment of the ſaid laſt 
mentioned ſum of money, until the ſaid 14th day of May, in 
the year of our Lord 1789 aforeſaid, and did not ſue or proſecute 
the ſaid Nethamel Hing fion for the recovery of the ſaid laſt men- 
tioned ſum of money, or any parr thereof, at any time before 
the ſaid Thomas Gibſon and Fejeph Fobnſon had made default in 
paying the ſame ſum of money, according to their ſaid laſt 
mentioned promiſe and undertaking: neither hath the ſaid 
Robert Hunter, at any time fince the making of the ſaid laft 
mentioned promiſe and undertaking of the faid Thomas Gilſon 
and Ab Fohn/on, ſued or proſecuted the ſaid Nathaniel Hing- 
/ton for the recovery of the ſame ſum of mcney, or any part 
thereof, but hath wholly forborne ſo to do; and the ſaid latt 
mentioned ſum of money, on and after the ſaid 14th day or 
May, in the year of our Lord 1788, remained, and was, and 
ſtill remains, and is wholly due and unpaid to the ſaid Robert 
Hunter, of all which premiſes the ſaid Themas Gibjor and Jofepls 
Jobnſon, afterwards, to wit, on the 15th day of May, in the 
year of our Lord 1788, at London atoreſaid, at the parith and 
ward aforeſaid, had notice. 
And whereas alſo, before and at the time of making the pro- 
miſe and undertaking of the ſaid Thomas Gidjon and Fofeph 
Johnſon next hereinafter mentioned, to wit, on the faid 11th day 
of March, in the ſaid year of our Lord 1788, at London aforeſaid, 
at the pariſh and ward aforeſaid, the ſaid perſons uſing trade 
and commerce in the name and firm of Live/ey, Hargreave and 
Company were indebted to the {ſaid Robert Hunter in another 
large ſum of money, to wit, in the ſum of other 521. 75. of like 
lav ful money, for ſo much money by the {aid perſons uſing trade 
and commerce in the name and firm of Luger, Hargreave 
and Company, before that time had and received to and for the 
uſe of the ſud Robert Hunter, and the ſaid laſt mentioned ſum 
of money, at the time of making the promiſe and undertaking 
next hereinafter mentioned, being wholly due and unpaid from 
the ſaid perſons ſo uling trade and commerce in the name and 
firm of. Li veſey, Hargreave and Company as aforeſaid, to the 
ſaid Robert Hunter, the ſaid Thomas Gibſon and Foſeph Fohnfon 
afterwards, to wit, on the ſame day and year laſt mentioned, at 
London aforeſaid, at the pariſh and ward aforeſaid, in con- 
ſuleration of the laſt mentioned premiſes, and allo in conſidera- 
tion 
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1793- tion that the ſaid Robert Hunter, at the ſpecial inſtance and | 
— requeſt of the ſaid Thomas Gibſon and Foſepb Tohnſon, would 
Giso and forbear and give day of payment of the ſaid laſt mentioned ſum 
— of money until the 14th day of May, in the ſaid year of our 
Hesrrn. Lord 1788, and would not ſue or proſecute the ſaid perſons fo 
uſing trade and commerce in the name and firm of Liveſcy, 
Hargreave and Company as aforeſaid, for the recovery of the 

laſt mentioned ſum of money, at any time before default ſhould 

be made by the ſaid Thomas Gibſon and Foſepb TFohnſon, in 
payment of the ſaid ſum of money, according to their promiſe 

and undertaking next hereinafter mentioned, undertook, and to 

the ſaid Robert Hunter then and there faithfully promiſed to pay 

him the ſaid laſt mentioned ſum of 521 J. 75. on the ſaid 14th 

day of May, in the ſaid year of our Lord 1788; and the {aid 

Robert Hunter, in fact ſays, that he the ſaid Robert Hunter con- 

fiding in the ſaid laſt mentioned promiſe and undertaking of 

the ſaid Thomas Gibſon and Foſeph Fobnſon, did forbear and 

give day of payment of the ſaid laſt mentioned ſum of money 

until the ſaid 14th day of May, in the year of our Lord 1788 
aforeſaid, and did not ſue or proſecute the ſaid perſons ſo uſing 

trade and commerce in the name and firm of Lweſey, Hargreave 

and Company as aforeſaid, for the recovery of the laſt mentioned 

ſum of money, or any part thereof, at any time before the 

ſaid Thomas Gibſon and Joſeph Johnſon had made default in 
payment of the ſaid laſt mentioned ſum of money, according 

to their ſaid laſt mentioned promiſe and undertaking, neither 

hath the ſaid Robert Hunter at any time ſince the making of the 

faid laſt mentioned promiſe and undertaking of the ſaid Thomas 

Gibſon and Ygſeph Fobnſon, ſued or proſecuted the ſaid perſons fo 

uſing trade and commerce in the name and firm of Liveſey, 
Hargreave and Company as aforeſaid, or any of them, for the 
recovery of the ſaid laſt mentioned ſum of money, or any part 

thereof, whereof the ſaid Thomas Gibſon and Foſeph Fobrſon 
afterwards, to wit, on the 1 Sth day of May, in the year laſt 
aforeſaid, at London wal, in the pariſh and ward aforeſaid 

had notice. 

' Ninth Count. And whereas alſo, before and at the time of making the 
promiſe and undertaking of the ſaid Thomas Gibſon and Fe/epb 
Johnſon next hereinafter mentioned, to wit, on the ſaid 11th 
day of March, in che ſaid year of our Lord 1788, at London 
aforeſaid, in the pariſh and ward aforeſaid, the ſaid perſons 

{o uſing trade and commerce in the name and firm of Liveſcy, 
Hargreave 
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Hargreave and Company as aforeſaid, were indebted to the 
{aid Robert Hunter in another large fum of money, to wit, 
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in the ſum of other 521 J. 75. of like lawful money, for ſo Gutes and 


much money by the {ſaid perſons ſo uſing trade and commerce 
in the name and firm of Luce, Hargreave and Company 
as aforeſaid, before that time had and received, to and for 
the uſe of the ſaid Robert Ilunler, and the ſaid laſt men- 
tioned ſum of money, at the time of making the promiſe and 
undertaking next hereinafter mentioned, being wholly due, 
and owing, and unpaid from the faid perſons ſo uſing trade 
and commerce in the name and firm of Liveſey, Hargreave 
and Company as aforeſaid, to the ſaid Robert Ilunter, the 
ſaid Thomas Gibſon and Je Fobnſan, afterwards, to wit, 
on the fame day and year laſt aforeſaid, at London aforeſaid, 
in the pariſh and ward aforeſaid, in confideration of the laſt 
mentioned premiſes, and allo in conſideration that the ſaid 
Robert Hunter, at the ſpecial inſtance and requeſt of the faid 
Thomas Gibſon and Jaſephb Jobnſon, would forbear and give 
day of payment of the faid laſt mentioned ſum of money 
until the 14th day of May, in the ſaid year of our Lord 1788, 
and would not fue or proſecute the ſaid perſons uſing trade 
and commerce in the name and firm of Live/ey, Hargreave 
and Company as aforeſaid, for the recovery of the ſaid laſt 
mentioned ſum of money, at any time before default thould 
be made by the ſaid Thomas Gib/on and Jeb Fobnſon in 
payment of the ſaid tum of money, according to their promiſe 
and undertaking next hereinafter mentioned, undertook, and 
to the ſaid Robert Hunter then and there faithfully promiſed to 


pay to him the ſaid laſt mentioned ſum of money on the 


{ad 11th day of May, in the ſaid year of our Lord 1788, if 
the faid laſt mentioned ſum of money ſhould then remain un- 
paid to the ſaid Robert Hunter; and the ſaid Robert Hunter in 
fact ſays, that he the ſaid Robert Hunter, confiding in the 
laid laſt mentioned promiſe and undertaking of the ſaid Thomas 
Cichan and Foſepbh Fohrfon, did forbear and give day of pay- 
ment of the ſaid lait mentioned ſum of money until the ſaid 
14th day of May, in the year of our Lord 1788 aforefkid, 
and did not ſue or proſecute the ſaid perſons ſo uſing trad 
and commerce in the name and firm of Livqes, Hargreave 
and Company as aforeſaid, for the recovery of the faid laſt 
mentioned ſam of money, or any part thereof, at any time 
before the ſaid Thimar Gib/on and Joſeph Fohniga had made 
Not 1H | 3 (default 
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default in payment of the ſaid tum of money, according ts 
their ſid laſt mentioned promite and undertaking, neither hath 
the ſaid Robert Hunter at any time fince the making of the 
ſaid laſt mentioned promiſe and undertaking of the ſaid Thema 


Gibſon and Foſeph Jobnſon, fued or proſecuted the ſaid perſons 


ſo uſing trade and commerce in the name and firm of Liveſey, 


Hargreave and Company as aforeſaid, tor the recovery of the 


ſame ſum of money or any part thereof, but hath wholly 
forborne ſo to do; and the {aid laſt mentioned ſum of money, 
on and after the ſaid 14th day of Afay, in the year of our 


Lord 1788, remained, and was and itil] remains and. is wholly 


unpaid to the ſaid Robert Hunter, of all which premiſes the 
ſaid Thomas Gibſon and Jab Johnſon afterwards, co wit, on 
the 15th day of May, in the {.1d year of our Lord 1788, at 


London aforeſaid, at the parith and ward aforeizid, had notice, 


There were alſo the four common money counts, vis. the 10th 
for money had and received, 11th for money paid, 12th for 
money lent and advanced, nad the 1 3th on an account ſtated. 
Plea the general iſſue. 

« And the jurors of the jury, whereof mention is within 
made, being called, likewiſe come, and being choſen, tried and 
ſworn, to ſay the truth of the premiſes within contained, the 
ſaid Robert Hunter produced to the jury aforeſaid, a certain in- 
ſtrument in writing, in the words and figures following (that 


is to ſay): 


. 521. 7r. 
Falmouth, 11th March, 1788. 


Two months after date, pay to Mr. Will. Fletcher, or orcer, 


five hundred twenty-one pounds, 75. value received, with or 


without advice. | 
| Nath, Hing. flon. 


To No. 2068. 
Meſſrs. Gibſon & Johnſon, 
Bankers, G. & F. 
London. 


And whereupon are the following indorſements, “ William 
Fletcher,” by pro. of Liveſey, Hurgreave and Co.“ © A. 
Goodrich.” And the ſaid Robert Hunter, to prove and maintain 
the iſſue within joined on his part, ſhews in evidence to the 
jury aforeſaid, by Robert Booth a witneſs duly ſworn in that 
behalf, that he, the ſaid Robert Booth, was a clerk to certain 


perſons uſing trade and commerce as copartners, in the co- 
partnerfhig, 
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partnerſhip, name and firm of Livgſey, Hargreave and Company, 
and that one Nathaniel Hing flon vas, at the time of the drawing 

of the ſaid inſtrument, a thopkeeper, and carried on the 

buſineſs of a ſhopkeeper, at Falmouth, in the county of Cornwall : 
that the name of Nathaniel Hing ſton ſubſcribed to the ſaid 
inſtrument, was the hand-writing of the {aid Nathaniel Hing flon, 
and that he drew the ſame as agent to the ſaid Liveſey, Hargreave 
and Company; that Live/cy, Hargreave and Company uſed to ſend 
down to the ſaid Natbamel Hing flon blank bills of exchange for him 
to ſign as the drawer thereof: that many ſuch blank bills were 
ſent down together: that when they were returned to the {aid 
Liveſey, Hargreave and Company, they tilled up the blanks with the 
ſum to be paid, and the name of the perſon to whom the ſame was 
to be payable: that when the bills were ſo drawn and filled up, they 
were carried indiſcriminately with other bills, to the houſe of 
Thomas Gilſou and Jejepb Jebnſon, the defendants, for their accept- 
ance: that Ziveſey, Hargreave and Company, gave Gib/on and 

Fobnſon advice of the bills ſo drawn by the faid Nathaniel Hing- 
jor + that ſuch bills, inducriminately with the ſaid other bills, 
uſed to be carried two or three times a day from the houſe of 
Liveſcy, Hargreave and Company, to the houſe of Ci and 
Fobnſon for acceptance, and were often carried wet: that the 

acceptance of the bill produced was the acceptance of the de- 
fendants Thomas Gibſon and Jaſepb Fobnſou : that the ſaid 
Robert Booth, upon thoſe occaſions, uſed to ſee the defendant 
Fobnfon ; that Liveſey, Hargreave and Company, were gene- 
rally indebted to the defendants, G:)/ou and Jobmſon, upon 
the balance of accounts, for caſh advanced by the ſaid Gibſon 

and Johnſon to the ſaid Liveſey, Hargreave and Company:: 

that the defendants, G and Fobrn/on, were covered for theſe 

acceptances by bills of exchange given as a ſecurity for the 

ſame, but that the ſaid bills ſo given as a ſecurity have not 


been paid: that no ſach perſon as William Fletcher, in the 


ſaid inſtrument and indorſement named, exiſted; and that 
the name Milliam Fletcher, fo indorſed on the ſaid inſtrument, 
was not the hand-writing of any perſon-of the name of William 
Fletcher. And the ſaid Robert Hunter further ſhews in evidence 
to che jury "aforeſaid, by one Stephen Barber, a witneſs duly 


{worn in that behalf, that he negotiated the inſtrument now 
produced, with the Plaintiff Robert Hunter; that he carried 
it from Liveſey, Hargreave, and Company, to get it diſcounted 


for 
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for them; and that he told the ſaid Robert Hunter from whom 
he came; that the ſaid Robert Hunter gave him the value for the 
ſaid inſtrument in money, and he took it back to be indorſed 
by Liveſey, Horgreave and Company; and that it was indorſed 
by 4talom Goodrich, by procuration of Lig, Hargreeve and 
Company; that the ſaid inſtrument had been accepted by 
Cibſcr and Fobnſon before it was carried to be diſcounted. And the 


taid Thomas Gibjon and Joſeph Johnſon ſay, that the aforeſaid mat- 


ters, to the jurors aforeſaid, in form aforeſaid thewn in evidence by 


the ſaid Robert Hunter, are not ſuſſicient in law to maintain the {aid 
iſſue within joined on the part of the {aid Nobert Hunter, and 


that they, the ſaid Thomas Cilſon and FJulrbb Tobnfon, to the 


matters aforeſaid, in form aforclaid ſhewn in evidence, have 


no neceſſity, nor are they obliged by the law of the land to 


anſwer; and this they are ready to verify: whercfore, for 
want of ſufficient matter in that behalf, ſhewn in cvidence to 


the jury aforeſaid, the ſaid Themas Gilſon and seh Joinſen 


pray judgment, and that the jury aforcſaid may be diſcharged 
from giving any verdict in the ſaid iſlue, and that the faid 
Robert Hunter may be precluded from having his ſaid action 
againſt the ſaid Thomas Gibſon and Jeſeb Fohnfon. 

And the ſaid Robert Hunter, for that he hath ſhewn ſuflicient 
matter in maintenance of the ſaid iſſue in evidence to the ſaid 
jurors, which matter the ſaid Zhomas Gibſon and Joſeph 
Fohnſon do not deny, nor in any manner anſwer thereto, prays 


judgment and his damages, by reaſon of the premiſes to be 


adjudged to him. 

Whereupon it is told to the jurors atoreſaid, that they ſhall 
inquire what damages the ſaid Robert Hunter has ſuſtained, 
as well by reaſon of the matter ſhewn in evidence as aforeſaid, as 
for his coſts and charges, by him about his ſuit in this behalf ex- 
pended, in caſe it ſhall happen that judgment ſhall be given upon 
the evidence aforeſaid, for the ſaid Rober Hunter, and the jurors 
aforeſaid upon their oaths aforeſaid thereupon ſay, that if it ſhall 
happen that judgment ſhall be given for the ſaid Robert 
Hunter upon the evidence aforeſaid, then they aſſeſs the damages 
of the ſaid Robert Hunter, by him ſuſtained by reaſon of the 


matter ſhewn in evidence as aforeſaid, beſides his coſts and 


charges by him about his ſuit in this behalf expended, to 521 /. 
75. and for thoſe coſts and charges to 40s. And thereupon 
the ſaid jurors, by the aſſent of the ſaid parties, are diſcharged 
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from giving any further verdict upon the premiſes. And 
thereupon all and ſingular the premiſes being ſeen by the ſaid 
court of our ſaid lord the king, before the king himſelf, now 
here fully underſtood and conſidered, it ſeems to the ſaid court 
here, that the aforeſaid matter, to the jury aforeſaid, in form 
aforeſaid, ſhewn in evidence by the ſaid Robert Hunter, is ſufficient 
in law to maintain the ſaid iJue above joined, on the part and 
behalf of the ſaid Robert Hunter. Therefore it is conſidered by the 
{aid court of our lord the king before the king himſelf here, that 
the ſaid Robert Hunter doth recover his aforeſaid damages, by the 
jury aforeſaid, in form aforeſaid, aſſeſſed: and alſo 1997, 2's. 
for his coſts and charges, by the ſaid Court of our ſaid lord the 
king now here adjudged of increate to the ſaid Robert Hunter by his 
allent, which ſaid damages in the whole amount to 7224. ios. and 
that the ſuid Thomas Gilſon and Foſcþ1 Johnſon be in mercy, We. 
In Hilary Term, 1792, this demurrer to evidence was ſet 
down for argument before the court of Xing's Bench, but it 
being the underſtanding of both parties, that a writ of error 
was to be brought, the Court gave judgment for the Detendant 
in error, without argument. 

Upon this judgment a writ of error was brought, returnable 
in parliament ; and the Plaintiffs in error having aſſigned gene- 
ral errors; and the Defendant in error having pleaded that 
there was no error in the record and proceedings, the Plaintiffs 
in error hoped that the ſaid judgment would be reverſed, for 
the following, among other 
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Firſt. There is no count in the declaration at all ſup- 
ported by the evidence. | | 

As to the firſt count, there is nothing to warrant any in- 
ference or preſumption that the acceptors of the bill of ex- 
change knew the payee to be a fictitious perſon, at the time 
of their acceptance of the bill; or that they ever meant to 
accept a bill payable to ſach payee, or to any other deſcrip- 
tion of perſon than a real payee, or his indorſee, in the fair 
and uſual courſe of negotiation. The allegations in the firſt 
count of the declaration are wholly deſtitute of proof, and 
it would be neceſſary, in order to ſupport them, to preſume 
ine acceptors to be parties to a fraud without evidence, and 
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contrary to the eſtabliſhed rule, that every thing is to be 
preſumed to have been fairly done, until Proof 1 is given to 
the contrary. 

The ſecond count is expreſsly negatived by the evidence. 

The third count is negatived by the mere inſpection of the 
inſtrument produced, which purports to be a bill payable to 
Fletcher or order; and although it has been determined that 
a bill purporting on the face of it, to be payable to order, may, 
in particular circumſtances, be confidered as a bill payable 
to bearer; the (a) caſe in which tha deciſion was made, waz 
where an 1ndortement had been made by the drawers, ſubſequent 
to the indorſement in the name of the fichttous payee, and 
where the acceptor was privy to the fact of the payee being 
fictitious at the time of the acceptance of the bill; neither of 
which circumſtances occur in this caſe, but the direct con— 
trary appears. 

'The fourth count depends upon . ſame reaſoning as the 
third, and only differs from it by drawing a ſuppoſed inference 
of law, which will not follow, if the arguments uſed in ſup— 
port of the third count {hail be thought inſufficient. 

The fifth count is negatived by the evidence, in the ſame 
manner as the third, by the mere inſpection of the inſtrument 
produced, which purports to be a bill payable to Fletcher, or 
order, and indorſed by him to Zive/ey, Hargreave and Com- 
pany, and by them to the Defendant in error; and not a 
bill drawn by Liveſey, Hargreave and Company payable to 
the ſaid Robert Hunter, as is ſuppoſed by the ſaid fifth count. 

The ſixth, ſeventh, and eighth counts are wholly negatived 
by the evidence, from which it appears, thar ſo far from the 


Plaintiffs in error having engaged themſelves as a collateral ſe- 


curity to pay an antecedent debt, due from the drawers of the 
bill ro the Defendant in error, they had aQually accepted the 
bill, and made themſelves liable, (fo far as any obligation to 
pay the bill was impoſed by law upon them) previous to the 
bill's being diſcounted by the Defendant in error, and were 
themſelves, if they are bound at all, the principal debtors, to 
whom reſort muſt, in the firſt inſtance, be made for payment, 


before the Defendant in error had acquired any intereſt at all 


in the debt, or become party to the tranſaction.—If, as is 
humbly ſubmitted by the Plaintiffs in error, they were not 
liable, under the circumſtances, as principal debtors, they could 


not be liable, as collateral ſecurities, for a debt which became 


(a) G:6o1 V. inet, ante vol. 1. 509. 
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due from the drawer to the Defendant in error, ſubſequent to 
the acceptance. 

The ninth, tenth, eleventh, and twelfth counts are wholly 
unſupported by proof, inaſmuch as it appears that fo far from 
the Plaintiffs in error being indebted to the drawers of the bill, 
(in whoſe place the defendant in error is ſuppoſed to ſtand, 
and through whom he derives his claim,) the Plaintiffs in error 
were actually in advance to the drawers, and had no ſecurity 
for their monies fo lent, but bills, which have not been 
paid, 

Laſtly. On the ſuppoſition (which is wholly denied) thar 
the Plaintiffs in error were privy to the payee being fictitious, 
and the indorſement being made in the name of a perſon they 
knew not to exiſt, and that they put the bill into the hands of 
the drawers that they might negotiate it, concealing the cir- 
cumſtance of the payee being fictitious, their conduct would 
amount to a direct uttering of a forgery, with intent to defraud 
the perſon to whom ſuch bill was paſled in circulation, and 
che remedy by civil action would be merged in the felony. It 
it is to be taken that the Defendant in error was acquainted with 
the whole tranſaction, and made himſelf a party in it, with 
full Knowledge of all the circumſtances, it is ſubmitted, that he 
cannot entitle himſelf to maintain an action through the me- 
dium of an inſtrument, which, at the time he received it, he 


knew to be a forgery. 


The Defendant in error hoped that the judgment would be 
affirmed, for the following, among other 


P &S G 


Firſt. The Plaintiffs in error having demurred to the evi- 


dence produced in ſupport of the action, and thereby prevented 


the jury from finding any facts, have virtually admitted every 
fact, which upon the evidence the jury might have found in 
tavour of the Defendant in error, in caſe the trial had proceeded 


and a verdict had been given: and on the other hand, no in- 


tendments but ſuch as are abſolutely neceſſary, can be made in 
favour of the Plaintiffs in error. The evidence ſhews the De- 
tendant in error to be the bond de holder of the bill, for a valuable 
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1793- confideration, and the jury might upon the evidence have ſound 
WTR that the Plaintifts in error accepted the bill, knowing that the 
Cirso and name of the payee was fictitious; theſe facts therefore may be 


GHNSON - . . 
— med in conſidering the queſtion of law, but no act of 
HuxTER. 


forgery can be pretumed, ſo as to raiſe the queſtion, whether 
the policy of the law will faſter an action to be founded upon 
a tranſactlion accompanied with forgery. 
Second. The Detendant in error being a fair holder of the 
- bill in queſtion, and having advanced his morey upon the 
| faith of the acceptance, and the Plaintiffs in error as acceptors, 
ſuſtaining no diſadvantage from the drawer's uſing the name of 
a fictitious payee, the juſtice of the caſe as between the parties 
requires, that the acceptors ſhould not be permitted to avoid 
the effect of their acceptance, and the rather, as they may be 
| intended to have known the circumſtances relating to the bill 
1 and its indorſement. | 


Third. The caſe of Gib and Jobnſon, v. Minet and Fetter, 
Jately determined in the Houſe of Lords, (a) is a deciſion of the 
higheſt authority to prove, that the bill in queſtion may have 
effect againſt the acceptors as a bill payable to bearer, and there 
does not appear to be any material diſtinction between that caſe 
and the preſent. 


Fourth. An indorſement has the effect of creating a new 
| bill, and the indorſer becomes a ſecurity to the ſubſequent pro. 
L | prietors of the bill, in like manner as the original drawer ; the 
| Defendant in error, therefore, to whom this bill has been in- 
dorſed, by Liveſey, Hargreave, and Company, may maintain 
his action againſt the acceptors, as being the real payee of the 
bill, and duly ſo conſtrued according to the cuſtom of mer- 
chants. | 

Fifth. If the inſtrument could not take effect in any way as a 
bill of exchange, then the money which was paid for it, was 
advanced without conſideration, and the perſons who received 
ic become indebted to the Defendant in error, for the amount. 
The Plaintiffs in error, by the terms of their acceptance, pro- 
miſed to pay this debt, and the promiſe being founded upon a 
valuable confideration proved by writing, ſo as to comply with 
the requiſitions of the ſtatute of frauds, may entitle the Defend- 


ant in error to recover upon the counts in the declaration which 
apply to that view of the caſe, 


(2) Ante vol. 1. 569. 
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The caſe having been fully argued at the bar of the Houſe, 
the following queſtions were propoſed to the Judges. 


1. Whether upon the ſtate of the evidence given for the Plain- 
tiff in this caſe, it was competent to the Defendants to inſiſt 
upon the jury being diſcharged from giving a verdict by de- 
murring to the evidence, and obliging the Plaintiff to 
join 1n demurrer? 


2. Whether on this record, any judgment can be given? 


3- In caſe no judgment can be given, what ought to be 


the award? 


To which queſtions, Lord Chief Juſtice Eyre thus delivered 
the unanimous anſwer of the Judges. | 
The queſtions referred by your Lordſhips to the Judges, 
ariſe upon a proceeding, which 1s called a demurrer to 
evidence, and which though not familiar in practice, 15 
a proceeding well known to the law. It is a proceeding, 
by which the Judges, whoſe province it is to anſwer to 
all queſtions of law, are called upoa to declare, what 
the law is upon the facts ſhewn in evidence, analogous to 
the demurrer upon facts alledged in pleading. My Lords, in 
the nature of the thing, the queſtion of law to ariſe out of the 
fact, cannot ariſe till the fact is aſcertained. It is the province 
of a jury to aſcertain the fact, under the direction and afliflance 
of the Judge; the proceſs is ſimple and diſtinct, though in our 
books there is a good deal of confuſion with reſpect to a de- 
murrer upon evidence, and a bill of exceptions, the diſtinct 
lines of which have not always been kept ſo much a- part, as they 
ought to have been. | 
My Lords, in the firſt ilage of that proceſs, under which facts 
are aſcertained, the Judge decides, whether the -evidence 
olfered conduces to the proof of the fact, which is to be aſcertained. 
and there is an appeal from his judgment by a bill of exceptions. 
The admiſſibility of the evidence being eſtabliſhed, the queſtion 
bow far it conduces to the proof of the fact which is to be 
aſcertained, is not for the Judge to decide, but for the jury ex- 
cluſively; with which Judges interfere in no cafe, but where they 
have in ſome ſort ſubſtituted themſelves in the place of the jury 
in attaint, upon motions for new trials. When the jury have 
alcertained tlie fact, if a queſtion ar ils whether the fact thus 
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aſcertained maintains the ifſue joined between the partics, or 
in other words, whether the law arifing upon the fact, (the 
queſtion of law involved in the iſſue depending upon the true 
{tate of the fact) is in favour of one or other ct the parties, 
that queſtion is for the Judge to decide. Ordinarily he declares 


to the jury what the law is upon the fact which they find, and 


then they compound their verdict of the law and fact thus 
alcertained,. But if the party wilhes to withdraw from the 
jury, the application of the law to the fact, and all confideration 
of what the law is upon the fact, he then demurs in law upon 
the evidence, and the preciſe operation of that demurrer 1s, to 
take from the jury and to refer to the Judge, the application of 
the law to the fact. In the nature of things therefore, and 
reaſoning by analogy to other demurrers, and having regard 
to the diſtin functions of Judges and of Juries, and attending 
to the ſtate of the proceeding in which the demurrer takes place, 
the fact 1s to be firſt aſcertained, | 

My Lords, wich this ſhort introduction, I proceed to the firſt 
queſtion propoſed to the Judges, which is, © Whether upon the 
i ſtate of the evidence given for the Plaintiff in this caſe, it 
e was competent to the Defendants, to inſiſt upon the jury 
« being - diſcharged from giving a verdict, by demurring to 
„ the evidence, and obliging the Plaintiff to join in de- 
% murrer ?” Your Lordſhips' queſtion. is confined to this particu- 
lar caſe; but it will be neceſſary for me to proceed by ſteps. 
All our books agree, that if a matter of record, or other 
matter in oriting, be offered in evidence in maintenance of an 
iſſue joined between the parties, the adverſe party may inſiſt 
upon the jury being diſcharged from giving a verdict, by de- 
murring to the evidence, and obliging the party offering the 
evidence to join in demurrer. He cannot refuſe to join in de- 
murrer, he muſt join, or waive the evidence. Our books alto 
agree, that if parol evidence be offered, and the adverſe party 
demurs, he who offers the evidence may join in demurrer 1t he 
will. We are therefore thus far advanced, that the demurrer 
to evidence is not neceſſarily confined to written evidence. I he 
language of our books is very indiſtinct upon the queſtion, 
whether the party offering parol evidence ſhould be chliged to 
join in demurrer. Why is he obliged to join in demurrer, when 


the evidence which he has offered is in writing? The reaſon is 


given in Crole's report of Baker's caſe (a), becauſe ſays the bock, 


(a) Cro. Eliz. 753. Midalcionw. Bader, 5 Co. 104 S. C. 
| 2 « there 
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« there cannot be any variance of matter in writing,” Parol 
evidence is ſometimes certain, and no more admitting of any 
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variance than a matter in writing, but it is alſo often looſe and Gisson and 


indererminate, often circumſtantial. The reaſon tor obliging 


Jeux sOR, 
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the party offering evidence in writing, to join in demurrer, Renten. 


applies to the firit fort of parol evidence, but it does not apply 
to parol evidence which is looſe and indeterminate, which may 
be urged with more or leſs eſſect to a jury, and leaſt of all will 
it apply to evidence of circumſtances, which evidence is meant 
to operate beyond the proof of the exiſtence of thoſe circumſtan- 
ces, and to conduce to the proof of the exiſtence of other facts. 
And yet if there can be no demurrer in ſuch cates, there will be 
no conſiſtency in the doctrine of demurrers to evidence, by 
which th: application of che law to the fact on an iſſue is 
meant to be withdrawn from a jury, and transferred to the 
Judges. If the party who demurs, will admit the evidence of 
the fact, the evidence of which fact is looſe and indeterminate, 
or in the caſe of circumitantial evidence, if he will admit the 
eziſtence of the fact, which the circumſtances offered in evi- 
dence conduce to prove, there will then be no more variance 
in this parol evidence, than in a matter in writing, and the 
reaſons for compelling the party who offers the evidence to join 
in demurrer, will then apply, and the doctrine of demurrers 
to evidence will be uniform and conſiſtent. That this is the 
regular courſe of proceeding, in reſpe to parol evidence of the 
nature that I have been deſcribing, I think may be collected from 
the known caſe upon this ſubject, Bater's caſe, There is alſo 
another caſe, #/ right, v. Pindar, as it ſtands reported in Aleyn's 
Reports (a) which carries the doctrine farther, and home to 
every caſ2 of evidence circumſtantial in its nature, affording 
ground for a concluſion of fact from fact; and the two cates 
taken together, I think, prove ſatisfactorily, that the courſe is that 
which I have already ſuppoſed, and which would remove all 
the dilliculties that are in the way of obliging the party to 
join in demurrer upon parol evidence. PB-:/er's cafe, after ſtating 
that the party mult join in demurrer, or walve his evidence, 
where a matter in writing is ſhewn in evidence, goes on th us 
* If che plaintiff produces witneſles to prove any matter in fact 
* upon which a queſtion in law ariſes, if the defeadant admits 
their teſtimony to be true, there alſo the defendant may demur 


(a) AM. 13. S. C. Style 22, looſely reported by the nam: of Ve v. Pyndar, 
in 
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„in law upon it, but then he ought to admit the evidence 
„given by the Plaintiff to be true.” Thoſe cafes have very 
carefully marked the preciſe ground, upon which a party may 
demur to evidence; and prove that if a party may demur, the 
other party mu? join in demurrer. According to Aleyu's report ot 
the cafe of Wright v. Pyndar, which caſe underwent very ſerious 
conſideration, it was reſolved, © that he that demurs {upon 
e the evidence, ought to confeſs the whole matter of fact to h 
true, and not refer that to the judgment of the court; and 7/7/e 
&« matter of fact be uncertainly alledged, or that it be doubtful wither i; 
* be true or no, becauſe offered to be proved only by preſumptions or pro. 
«* babilities, and the other party demurs thereupon, he that alledges 
this matter, cannot join in demurrer with him, hut ought to 
pray the judgment of the court, that he may not be 2 d to his 
« demurrer, unleſs he will confe/s the matter of fad to be true.“ 
It ſeems to follow as a neceſſary concluſion, that if he will 
confeſs the matter of fact to be true, there he is to be admitted 
to his demurrer, and that if he 1s admitted, the other party 
mult join in demurrer. My Lords, it is ſaid in ſome of our 
books, that upon a demurrer entered upon parol evidence, the 
party offering the evidence may chooſe whether he will join in 


demurrer or not. But after having ſtated the two authorities 


which I have mentioned, I think thoſe paſlages in the books 
muſt be underſtood with the qualification mentioned in both 
thoſe authorities, © unleſs the adverſe party will confeſs the 
evidence to be true.” The matter of fact being confeſſed, the 


caſe is ripe for judgment in matter of law upon the evidence, 


and may then be properly withdrawn from the jury; and 
being entered on record will remain for the deciſion of the 
Judges. And this operation of entering the matter upon record, 
and indeed the whole operation of conduding a demurrer to 
evidence, ought to be under the direction and controul of the 
Judge at Ni Prius, or of the Court, if the trial be at the bar of 
one of the king's courts. I take the whole proceeding upon a 
demurrer to evidence, to be under the controul of the judge 
before whom the trial is had. In the cafe of Horley v. Filiſter 
which is reported in 2 Rolle's Reports 117, Mr. Juſtice Dodderiage 
who was one of the ableſt men upon the bench, ſaid, * the 
court might deny and hinder a party from demurring by 
« gyer ruling the matter in demurrer, if it ſeemed to them to 
« be clear in law:“ and the court did in point of fact, in that 
caſe, over- rule the demurrer, and leave the caſe to the jury. 
The demurrer in that caſe was certainly frivolous; but if it had 
been 
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to evidence, which has fallen within my ob- 


by the Court of King's. Bench, as appears 
from the report, that on a demurrer to | quer Chamber were all of opinion with the 
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been over-ruled improperly, it might, I preſume, have been the 
ſubject of a bill of exceptions. If the court may over-rule, it 
may alſo regulate the entry of the proceedings upon the record, 
and the admiſſions which are to be made, previous to the allow- 
ing of the demurrer. And my Lords, after this explanation of 
the doctrine of demurrers to evidence, I have very confident ex- 
pectations that a demurrer like the preſent will never here- 
after find its way into this Houſe. 

My Lords, The anſwer to the firſt queſtion that the Judges 
have agreed upon, and which I have endeavoured to lay a 
foundation for, in what I have now offered to the Houle, is 
« That upon the ſtate of the evidence given for the Plaintiff 
in this caſe, it was not competent to the Defendants, to infiſt 
upon the jury being diſcharged from giving a verdict, by de- 
murring to the evidence, and obliging the Plaintiff to join 
in demurrer, without diftinftly admitting upon the record, every 
aft, and every concluſion, which the evidence given for the Plaintiff 
conduced to prove.” 

Your Lordſhip's ſecond queſtion is, Whether on this record, 
any judgment can be given? To which we anfwer, That we 
conceive 0 judgment can be given. The examination of the 
witneſles in this caſe, has been conducted 1o looſely, or this de- 
murrer has been ſo negligently framed, that there is no manner 
of certainty in the ſtate of facts, upon which any judgment 
can be founded. I will not detain your Lordſhips with par- 
ticular obſervations upon the ſtate of the facts, as they are 
contained in this demurrer, becauſe all the obſervations I could 
have made, were made to your Lordſhips from within your 
Houſe at the time theſe queſtions were put, and, I believe, felt 
by every body that heard them. 

To the third queſtion, In caſe no judgment can be given, 
what ought to be awarded? We anſwer, that there ought to be 
an award of a venire facias de novo : the iſſue joined between theſe 
parties in effect has not been tried, and the caſe of Wright v. Piu- 


dar is expreſsly in point, that another venire facias thould iſſue. (a 
Accordingly a venire de novo was awarded. 


« infer, in favour of the party offering it, 
„ from the evidence demurred to, was to 
« be conſidered as admitted.” It is allo 
ſtated in a note ſubjoined to that caſe, 
that on a writ of error, the Court of Exche- 


(a) The laſt cafe reſpeting demurrers 


ſervation, is that of Cock/edge v. Fanart, 
Dougl. 119. 8vo. and it was there holden 
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Chicf Justice (then Mr, Baren) Eyre, but 
that aftcrwards in the Houle of Lords, his 
Lordihip concurred with the other Judges, 
in anſwering the following queſtion pro- 
poſed to them, in the affirmative, vz. 
« Whether the evidence and facts admitted, 
« upon which that demurrer had been 
joined, were ſufficient in law to maintain 
« the itive for the Defendant in error?“ 

Now there is reaſon to believe, that the 
ground upon which his Lordſhip agreed to 
the affirmative of that queſtion, was, that 
upon the record there was a diſtinct alle- 
vation of the exiſtence cf a cuilom in the 
City of London, that freemen factors ſhould 
have to their own uſe, the farthing duty 
on the corn conſigned to them; to which 
allegation, as well as to the facts offcred 
in evidence, the demutrer was applied. 
Ibis allegation therefore being admitted by 
the demurrer, the point to be conſidered 
was, whether ſuch a cuſtom were a good one: 
and jt was upon that ground, that the caſe 
ſeems to have been decided in the Houſe of 
Lords. 

Upon examining that record, I find it 
to be in the following words. | 

„The ſaid Thomas Cecſſeulge by James 
« Wallace Eſquire, one of his majeſty's 
& counſel learned in the law, of the corel of 
« the ſaid Thomas Cockſedge, in maintenance 
© of the iſſue within joined, before the 
«© Chief Juſtice aforeſaid, in/fed and ſaid, 
« that the City of London is, and from time 
&© whereof the memory of man is not to the 
% contrary hath been, an antient City, and 
«+ that the citizens of the ſaid city now are, 
„ and from time whereof the memory of 
„man is not to the contrary, have been 
a body corporate and politic, by the name 
« of the Mayor, Commonalty and Citizens 
«* of the city of London, and that the ſaid 
« Mayor, Commonalty and Citizens of the 
„ city of London, from time whereof the 
% memory of man is not to the contrary, 
© have from time to time admitted, and 
„ have uſed and been accuſtomed, and had 
© a right to admit ſuch and ſo many perſons 
to be freemen of the ſaid City, as they 
have thought fit, upon payment to the 
*« ſaid Mayor Commonalty and Citizens, 
* of ſuch ſum and ſums of money, for 
* ſuch reipective admiſſions to the freedom 
Hof the ſaid city, as the ſaid Mayor 
+ Commonalty and Citizens have thought 
„it; and that from time whercof the 
% memory of man is not to the contrary, 


„there of right ought to be paid, by all 
« perſons not being free of the ſaid city, 
* or otherwiſe legally exempt therefrom, 
„importing corn into the ſaid city of La. 
ce, or the Liberties thereof coallwiſe, 
„ Fallward of Lenden Bridge (except frem 
«* the Cinque ports or the county of Ken) 
% toll or duty of one farthing for every 
„quarter of corn ſo imported, and that 
the ſaid toll or duty of one farthing a 
quarter, for and apon all corn ſo imported 
* as aforeſaid (except corn conſigned to 4 
« cory fadtor veing a freeman of . the aid city 
% de there jold) hath during all the time 
{*« aforeſaid, been paid to the faid Mayor, 
© Commonalty and Citizens, for the uſe ot 
the faid body corporate, but that the ſail 
&* duty of one farthing a quarter, for and upon 
* all corn jo imported as afer:/aid, confioned 
„to a corn factor, being a freeman of the ſail 
* city, to be there ſold, hath during all toe 
& ſaid time whereof the memory of man is na! 


1 the contrary, been paid, and of rigbi 
engt to be paid, to or for the uſe of, and 
received by ſuch factor, being a freeman 
& the ſaid city, to whom ſuch corn hath bun 
s conſigned as afere/aid, for his own uje, &c.” 

Then follow ſome admiſlions as to fad, 
of © Themas Hanſbato by Jobn Glyn Eq. 
« Serjeant at law of the counſel of the ſaid 
« Thomas” Kc. &C. 

After which, the record goes on © where- 
upon in order to maintain the ſaid iſſue 
„within joined, Benjamin Green is produced 
as a Witneſs on the part of the ſaid Thoma: 
* Cockſedge, and being duly ſworn and ex- 
* amined on his oath gives in evidence and 
„ ſays that &c. &c. &c.” And afterwards 
the name of each witnels, and the facts de- 
poſed by him are diſtinctly ſtated. 

The demurrer is, “ And the ſaid 7homa:s 
* Fanjhaw (the Deſendant) by John Cn 
* E/quire ſeijeant at Jaw, and recorder of 
the ſaid city of London, of the counſel of 
„ the ſaid Defendant faith, that the evi- 
* dence and allegations aforeſaid, above alled- 
* ped onthe behalf of the ſaid Thomas Ced}/edge 
« the Plaintiff, are not ſufficient in law to 
©* maintain the ſaid iſſue, &c.“ 

That record ſeems to have been care- 
fully framed and is agreable to the antient 
mode adopted in demurrers to evidence, 
in which it was uſual to enter both the alle- 
gations of counſel in favour of the party 
offering the evidence, and the evidence 1t- 
ſelf on the record, and to demur as wel! 
| to the allegations as the evidence. his 
| appears 
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appears in Raſtall's Entries tit. Demurrer, but | not appear to be contradicted by the preſent 1793. 
more particularly from the record in Scho- | determination, It may aiſo be obſerved, ways 
lafica's caſe Plorod. 403. which is,“ Where that the language of that caſe is, that every 5 X 
a upon William Bendlie Serjeant at law, fact which the jury could infer from the — 
% counſel with the aforeſaid Refer: and | evidence in favour of the party offering it, ay 
« Scholaftica, in maintenance of the aſſize 15 to be conſidered as admitted: now in the xpqyxrer. 


gAtrcſaid, /aid, That &c. &c.“ preſent inſtance, as the opinion of the 


And the demurrer is, “ That the afore- | Judges was, that the evidence ſtated on the 
« {aid William Lark and John Hunt, in their | record was ſo extremely looſe, that no cer- 
« proper perſons ſay, that the evidences and | tainty could be inferred from it, upon 
« allegations aforeſaid, on behalf of the ſaid which any judgment could be founded, it 
&« Robert and Schelaſtica above all:dged, are | ſeems not too much to ſay, that from iel 
« not ſufficient in law to maintain the | evidence the jury cl net reaſonably have 
« aflize aforeſaid”? &c. &c, inferred facts ſufficient to warrant a verdict, 

In this view of the caſe of Cocrk/ege v. in favour of the Defendant in error. 
Fanſpaw, the ultimate decifon of it does | 


Lickbarrow and Others v. Maſon and Others. 
In this Term, the Houſe of Lords directed that a venire 
facias de novo ſhould be awarded in this Caſe. See 2 Term 
Rep. B. R. 63, and ante vol. I. 357. 


END or TRINITY TERM. 


In the Long Vacation, died Sir JOHN WILSON K*: one of 
the Juſtices of this Court. 


And in the following Term, GILES ROOKE Eſq ; King's 
Serjeant was appointed to ſucceed him, and was Knighted. 


—ů— 


Um ——— — —L— — 


. 


— 


— — —— 


— 


— 


4 


. 


OF THE 


CASES REPORTE D 


AMES v. Seramens. (Legacy. 
Will. Codicil.) P. 213 
Brooks v. Moravia. (Court of Re- 
queſts. Juriſdiction.) 220 


Fleetwood v. Finch. (Clerk of Aſ- 


ſize, Fees.) 220 
Brook v. Willet (Preſcription. Right 
of Common. Variance.) 224 
Callan v. Tye. (Bail. Attachment. 


Practice.) = - 235. 
Waugh v. Carver. (Ship Agent. 
Partners.) - - 235 


Emerſon v. Laſhley. (Coſts. A1- 
ſumpſit.) | 248 
Nicholſon v. Chapman. (Lien. Sal- 
vage.) 254 
Bolton v. The Biſhop of Carliſle. 
(Pleading. Deed cancelled. Seal.) 
259 

Farl of Bute v. Grindall, in error. 
(Ranger of a Royal Park. Poor- 
rate.) 265 

Vor. II. 


— — 


Earl of Lonſdale v. Littledale, in 
error. (Peer. King's Bench. Bill.) 
Page 267 

Ex parte Worſley. (Recovery. Ac- 
knowledgment. Affidavit. No- 
tary.) 275 
Rolfe v. Steele. (Attachment. She- 
riff. Bail. Practice.) 276 
Booth v. Holt. (Executors. Coſts.) 
277 

De La Cour v. Read. (Bail. Ac- 
tion on Judgment.) 278 
Chapman v. Gardner. (Bankrupt. 
Witneſs.) 279 
Jordaine v. Sharpe. (Coits. With- 
drawing Record. Practice.) 280 
Ducheſs of Cumberland v. Praed, 
in error. (Pleading. Departure.) 
280 


Shepherd v. Mackreth, in error. 


(Allowance of Intereſt, Court 
of Error.) 284 


2 


— — 
—— — 


— 


een 


„„ 
ARGUED and DETERMINED 
IN THE | 
Courts of COMMON PLEAS, 
AND 
EXCHEQUER CHAMBER, 
IN 


Michaelmas Term, 
In the Thirty-fourth Year of the Reign of GOROE III. 


JAuzE s v. SEMMENS, Widow. 


EPLEVIN for taking the goods and chattels of the Plain- 

tiff, at the pariſh of 57. Erib in the county of Cornwall, in 

a certain cloſe there called the Mete, being part of a certain 
tenement called Trevon. 

„ Avowry, becauſe, ſhe ſays, that before the ſaid time when, 
eye. to wit on the 2gth day of April, in the year of our Lord 
1790, one Paſcoe Semmens, now deceaſed, the huſband of the ſaid 
Katharine (the Defendant) was poſed of the ſaĩid renement *cal- 
led Trevor, whereof the ſaid cloſe in which, c. is part and 
parcel, for the reſidue of a certain term of years then to come 
and unexpired, and being ſo poileſled thereof, the ſaid Pe, in 
his life-time, afterwards, to wit, on the ſame day and year laſt 
aforeſaid, in the parith aforeſaid, in the county aforeſaid, made 
his laſt will and teſtament in writing, and then and there duly 
honed 1ealed and publiſhed rhe fame, and thereby gave and 
bequeathed to her the faid Nathorire an annuity of 101. a rear 
during her natural life, and to be iſſuing and payable Out of the 
laid tenements free and clear of all out-goings whatſoever, and 
to be paid to her the faid Fathurine by the ſaid Paſcve's ex- 
ecutors, very year in the 25th day of March, as long as the the 
lad Katharine thoul(d live, the firlt payment thereof to be made on 
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the 25th day of March which ſhould next happen after the death 

of the ſaid Paſcoe, and to be paid home to the 25th day of Marcel 

preceding the death of the faid Katharine ; and the ſaid Paſcce 

gave the faid Katharine a power of entry and diſtreſs upon the 

{aid tenement, called 7revon, if the ſaid Katharine ſhould not 

be regularly paid, in the manner in which the ſaid Poſcoe had 

before directed; and the ſaid Katharine further ſaith, that after. 

wards, in the life of the ſaid Poſcoe, to wit on the 24th day of 

May in the ſaid year of our Lord 1790, in the pariſh aforeſaid, 

in the county aforeſaid, the ſaid Paſcoe made a certain codicil, 

in writing, to the ſaid will, and then and there duly ſigned 

{ſealed and publiſhed the fame codicil, and thereby declared his 

further will to be, and the ſaid Paſcoe did thereby give and begqueath 

to the ſaid Katharine, during her natural life, in caſe ſhe ſhould 
be living at the time of the deceaſe of the ſaid Paſcoe, the yearly 

fam of 101. of lawful money of Great Britain, free and clear of all 
out-goings whatſoever, to be illuing and payable out of the ſaid te- 
nement called Trevon, by quarterly payment thereof, to begin and 

be made at the firſt quarter day of payment, which ſhould hap- 

pen next after the deceaſe of the ſaid Paſcoe : and the ſaid Paſcoe 

did thereby charge the ſaid tenement of Trevor, with the pay- 
ment thereof, with power to diſtrain in cafe of non-payment. 

And the ſaid Poſcoe afterwards, and before the 24th day of June 

in the year of our Lord 1790, to wit, on the 24th day of Muy, 
in the year laſt aforeſaid, in the pariſh aforeſaid, in the county 

aforeſaid, died poſſeſſed of the ſaid tenement, for the reſidue of 

the ſaid term, which ſaid term then and there was not, and ſtill 

is not determined, or expired, without altering his ſaid will and 

codicil, and thereupon, and by reaſon of the aforeſaid will and 

codicil, the ſaid Katharine became intitled to the /ard ſeveral an- 
nuilies ſo payable as aforeſaid. And the ſaid Katharine further 
ſaith, that afterwards, and before the ſaid time when, &c., to wit 

on the 29th day of September in the year of our Lord 1792, the 
ſum of fifteen pounds of the ſaid laſt mentioned annuity, ſo given 
and bequeathed by the , codicil to the ſaid Katharine, for ſix 
quarterly payments of the ſame annuity, before that time elapſed, 
was due and owing, and 1n arrcar to the {aid Katharine. And 

becauſe the ſaid ſum of fifteen pounds of the {aid laſt mentioned 

annuity, on the day and year laſt aforeſaid, and alſo at the ſaid 
time when, O., was due, unpaid, and in arrear to the ſaid Ka- 
tharine as aforeſaid, the ſaid Katharine well avows the taking of 
the ſaid goods and chattels, in the ſaid place in which, Oc, and 
zuſtly, Ve, as a diſtreſs for the ſaid errears of the ſaid laſt men- 
| 4 | tioned 
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tioned annuity, ſo due and unpaid to the ſaid Katharine as afore- 
{id ; and this the ſaid Aatvarime is ready to verify, wherefore ſhe 
prays judgment, and a return of the ſaid goods and chattels, to- 
gether with her damages, colts, and charges in this behalf, ac- 
cording to the form of the ſtatute in ſuch caſe made and provided 
to be adjudged to her. 

And the ſaid Joel (the Plaintiff) as to the avowry of the ſaid 
Katharine by her above pleaded, faith, that ſhe, by reaſon of any 
thing therein contained, ought not to avow the taking of the ſaid 
goods and chattels of him the ſaid Joel, in the ſaid place in 
which, &c., to be juſt, c.; becauſe, he ſays, that the aforeſaid 
laſt will and teſtament of the ſaid Paſcoe Semmens deceaſed, is in 
the words following; that is to ſay, In the name of God, 
„Amen, this is the laſt will and teſtament of me Paſcoe Semmens, 
& of the pariſh of Ludgvan in the county of Gornwall, Yeoman, 
« Firſt and principally, I commend my ſoul into the hands of 
„ Almighty God my Creator, and my body to be decently in- 
© terred in the plaineſt manner poſſible, at the diſcretion of my 
© executors hereinafter named; item I give and bequeath to my 
„ wife Katharine Semmens, her executors, adminiſtrators, and 
« aſſigns, all that meſſuage and tenement with the appurtenances, 
jn the pariſh of Madlen, ealled Mealfc!, now in the occupation 
« of Thomas Glaſſon, and which was given to her by her aunt 
« Urſula Friggens, to hold to her and her aſſigns from my death, 
during the remainder of the leaſe or leaſes thereof, under and 
e ſubject to ſuch rents, payment, ſuits and ſervices, as are due 
and payable-thereout, to the lord or lords of the fee. And 
« alſo I give to my ſaid wife Katharine Semmens whatſoever 
« houſhold goods and furniture were given to her, and come to 
« her, by her ſaid aunt Ur/ula F7iggens; and allo I give to her 
« the liberty of continuing in my dwelling-houſe, for a year and 
« aday after my deceaſe, without being liable to pay any rent, 
or to be moleſted by my executors hereinafter named, during 
* the ſaid day and twelve months, aſter my death. em I give 
and bequeath unto my ſaid wife Katharine Semmens, an annuily 
* 190. a year, during her natural life, and to be iſſuing and 
4 payable out of my leaſehold eſtate of Trevor in the pariſh of 
« Saint Frth, free and clear of all out-goings whatſoever, and to 
be paid and payable to her by my executors every year, on the 
* 25th of March, as long as ſhe lives; the firſt payment thereof 
to be made on the 25th day of March, which ſhall next hap- 
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« March preceding her death; and I give her a power of entry and 
* di/tre/s upon the 1{aid premiſſes, called Trevon, if the is not paid 
regularly in the manner I have above directed. em, 1 give 
and bequeath unto my eldeſt brother William Semmens, all 


„my wearing apparel, both linen and woollen, and 20 /. in 


money, to be paid him by my executors hereinafter named, fix 
« months after my deceaſe, if my brother Milliam ſhall be alive 
« at that time. Jem, I give and bequeath unto my brother EA. 
mond Semmens one guinea, to be paid him by my executors ſix 
months after my deceaſe ; and to my brother Edmund”s three 
daughters a guinea each, to be paid them in the ſame manner, 
and at the ſame time of their father's legacy. Item, I give unto 
© my brother Simon one ſhilling ; I give and bequeath unto 
« my lifter El:zzabeth Semmens, for and during the term of her 
natural life, one annuity or yearly ſum of 5 J. to be iſſuing and 
<« payable out of my ſaid eſtate called Trevon, to be paid quar- 
« terly during her life; the firſt payment to be made on the firſt 


quarterly days of Chriſimas, Lady-day, Midſummer, or Michael- 
&* nas, Which {hall firſt happen after my death. Item, I give to 


my ſiſter Jane Mathews one ſhilling. Item, I give and bequeatli 
« to Mary Thomas, formerly Mary Eddy, my wife's niece, fifteen 
« guineas, to be paid by my executors hereinafter named, fix 
months after my deceaſe. Nem, I give my watch to my great 
nephew Peter Semmens, ſon of my nephew John Semmens. 
« Laſtly, all the reſt, reſidue, and remainder of my eſtate and 
« effe&as, of what nature or kind ſoever, and whereſoever ſituate 
lying and being, I give and bequeath the ſame unto my two 
«© nephews John Semmens, ſon of my brother Peter Semmens, and 
« Edward Semmens, ſon of my brother Simon Semmens ; and I do 
“hereby nominate and appoint them my reſiduary legatees, and 
joint executors of this my laſt will; in witneſs whereof, I have 
to this my laſt will and teſtament, written on one ſheet of 
paper, put and ſubſcribed my hand and ſeal, this 2gth day of 
« April 1790.“ And the ſaid Joel further ſaith, that the afore- 
ſaid codicil of the ſaid Paſcoz, is in the words following; that is 
to ſay, © I Paſco Semmens, of the pariſh of Ludguan in the county 
* of Cornwall, blackſmith, being lick and weak in body, but of 
* a ſound and diſpoſing mind, memory, and underſtanding, do 
„make and ordain this to be a codicil to my laſt will and teſta- 


ment, and which I do hereby order and direct, ſhall be taken 


< as a part and parcel thereof, and be annexed thereto, after my de— 
% ceaſe: firſt my further will is, and I do hereby give and be- 


I queath 
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« queath unto my dearly beloved wife Katharine, during her na- 


« tural life, in caſe ſhe ſhall be living at the time of my deceaſe, 
« the yearly /um of ten pounds, of lawful money of Great Britain, 
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« free and clear of all out-goings whatſoever, to be iſſuing and Seuncx:, 


« payable out of my eſtate called Trevon, fituate lying and being 
in the pariſh of &.. Erth in the ſaid county of Cornwall, by 
« quarterly payments; the firſt payment thereof to begin and be 
« made, at the firſt quarter day of payment, which ſhall hap- 
pen next after my deceaſe; and I do hereby charge the ſaid 
« eſtate of Trevon with the payment thereof, with power to diſ- 
« train in caſe of non-payment. Allo I do hereby give and be- 
« queath unto my ſaid wife Katharine the eſtate in Malfe now 
ein the poſſeſſion of Thomas Glaſſon, and heretofore given her by 
« the laſt will and teſtament of her aunt Ur/ula Z7:iggens, for and 
« quring all the eſtate, term, time, and intereſt, which ſhall be 
« to come and unexpired therein, from and after my deceaſe. 
« Alſo I give and bequeath to my ſaid wife Katharine all that 
* meſſuage, dwelling-houſe, gardens, orchards, fields and pre- 
« miſſes, ſituate lying and being in the village of Croꝛolas in 
the ſaid pariſh of Ludgvan, wherein I do now dwell, occupy 


and enjoy, and now in my poſſeſſion, to hold to my ſaid wife, 


« to be peaceably and quietly enjoyed by her for and during her 
„natural life only, without moleſtation of my executors, in 
„my will named; and my further will is, and I do hereby 


direct, that my ſaid wife Katharine ſhall have hold and enjoy 


all my houſehold goods and furniture, as they ſhall ſtand in my 
s dwelling-houſe at the time of my deceaſe, and my horſe and 
cow, and all other things which {hall then be on the ſaid pre- 


 * miſlles, (the wheat andcyder only excepted), which I do hereby 
give to her for and during her natural life, and from and after 


her deceaſe, that then the ſame ſhall be delivered up to my exe- 
* cutors, in good order and condition. And I do hereby fur- 
ther order and direct, that as ſoon as conveniently may be 
after my deceaſe, my ſaid wife, jointly with my executors in 
* my ſaid will named, ſhall take or cauſe to be taken an inven- 
* tory of all my houſhold furniture, china and other goods, 
* chattels and effects, which ſhall then be in my ſaid dwelling- 
* houte only, and that each party thall ſign and deliver a copy 
Hof the ſame to each other. In witneſs whereof, I the ſaid Pg 
coe Semmens the teſtator, have hereunto ſet my hand and ſeal, 
* and publiſhed and declared this pzper writing as and for a 
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* codicil to my laſt will and teſtament, and which I do hereby 
* order and direct {hall be taken 2s part and parcel thereof” and 
* be annexed thereto, after my deceaſe, this 24th day of May, in 
the year of our Lord 1790". And the iaid Joel further ſaith, 
that the {aid Pajcce Semmens did intend by his {ard will and codicil, ty 
give to the ſaid Katharine one annuity of ten pounds a-year only, and nat 
two ſeveral annuities, and that the faid Katharine by reaſon of the 
ſaid will and codicil, did not become entitled to two ſeveral annuities, 
but became intitled ro one annuity only of ten pounds, payable as 
in the {aid codicil is mentioned; and that at the {aid time when, 
c. no part of the ſaid annuity of ten pounds, given and be- 
queathed by the ſaid will and codicil, to the faid Katharine, was 
due owing unpaid, or in arrear to the ſaid Xatharme, and this he 
is ready to verify, wherefore he prays judgment, and a return of 
the ſaid goods and chattels, and his damages colts and charges, 
on occaſion of the ſaid taking and unjuſt detaining of the fame, 
to be adjudged to him, c. 
To this plea there was a general demurrer. 
In ſupport of the demurrer, Runnington, Serjt. argued in tlic 

following manner, | 

The queſtion is, whether the teſtator, Po/coe Semmens, intend- 
ed by his will and codicil, to bequeach two ſeveral annuities to 


| his wife, the Defendant, or whether the codicil be a mere re- 


petition confirmatory of the will; in which caſe, only one an- 
nuity would paſs, Now as the will and codicil are diſtinct inſtru- 
ments, the legacy given by the laſt muſt be taken to be accu- 
mulative, and the defendant is intitled to receive two annuities 
of 10l. each. By the will, the teſtator gives to his wife, deſcrib- 
ing her ſimply as his wife, the eſtate called Malfe/, ſuch houſehold 
goods and furniture as were given her by her aunt, the liberty of 
continuing in his dwelling-houſe, for a year and a day after his 
deceaſe, without paying any rent, and alſo an annuity of 10/, 
a year, payable annually on the 25th of March. In the codicil, 
he uſes terms of ſtrong affection, and gives her, in addition to 
his former bequeſt, his dwelling houſe and all his furniture, ſome 
few things excepted, for her lite, and alſo an annuity of 10/. a 
year payable quarterly, whereas the other annuity was payable 
yearly. I: is plain therefore, that his intention was, that his 


wife ſhould derive greater benefit from the codicil, than ſhe would 


have done from the will alone, and where ſuch an intention can 
be collected, the law will favour an accumulative conſtruction. 


The rule, as laid down by Lord Thurlow in Ridges v. Morriſon, 


3 YE? I Brown 
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1 Brown Chanc. Rep. 389, is that © where a teſtator gives a le- 
gacy by a codicil as well as by a will, whether it be more, leſs, 
«qr equal, to the ſame perſon who is legatee in the will, ſpeaking 
« ſimplicitor, it is an accumulation.” And © where the fame quan- 


« tity has been given, and the /ame cauſe, or no additional reaſon g. 


ned for a repetition of the gift, the Court has inferred the 
6 teſtator's intention to be the ſame, and rejected the accumula- 
« tion ; but where the ſame quantity is given with any additional 
« cauſe aſſigned for it, or any implication to ſhew that the teſtator 
« meant that the ſame thing, prima facie ſhould accumulate, the 
« Court has decided in favour of the accumulation.” Which 
doctrine is founded on the caſe of Zooley v. Hatton, corim Lord 
Chancellor Bathurſ?, and the elaborate opinion of Mr. Fuftice Alon 
(a). And in Swwinburne's Treat fe 520. it is ſaid, © where a certain 
6 quantity is twice bequeathed, it is twice due, if in two diſtinct 
„ writings, 4s in a will and in a codlicil.“ 

Latorence, Serjt. contri, The codicil contains merely a re- 
repetition of the ſame annuity that is given in the will. The 
teſtator ſhews no intention to give two annuities to his wife, 
but in the codicil he only varies the mode of payment of that 


which he had before left in his will, by directing that it ſhould 


be paid quarterly inſtead of yearly : and he orders that the codi- 
cil thould be © taken as part and parcel of his will:“ the whole 
therefore 1s to be conſidered as making but one inſtrument. 

In Swinburne 526, after the paſſage cited on the other ſide, it 
is added“ But if in one writing, it does not make the legacy 
double” and in the fame book 5 30, it is ſaid © If the teſtator 
o bequeath to one man an hundred pounds, and afterwards, 
in the ſame teſtament bequeath to the ſame man an hundred 
« pounds; the ſecond ditpoſition is underſtood to be but a re- 
« petition of the former, and all but one legacy; wherefore the 
* legatary in this caſe can recover but one hundred pounds, 
* unleſs he make proof that it was the teftator's meaning that be 
* ſhould have txwo hundred pounds. Or unleſs where two equal 
* tums be left to one perſon, the one quantity were left in one 
writing, and another quantity in another writing, ſuppoſe 
one hundred pounds in the teſtament, and another hundred 
„pounds in the codlicil; for here the legatary may recover two 
hundred pounds, as two ſeveral legacies, except the executor 
prove the teflator's meaning to be contrary.” The rule therefore 
which Swinburne lays down, 18 ſubject to the intention of the 


4) Cited at length in a note to Riν v. 17 bn, 


reitator. 
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teſtator. Here there is no intention whatever to be collected 
from the inſtrument, that the teſtator meant to give two an- 
nuities to his wife, © there it no additional cauſe aſſigned,” accord- 
ing to the doctrine of Lord Thurlow in Ridges v. Morriſon, 
In that caſe there was a circumſtance which marked the legatee 
Nicholas Layton, as a peculiar object of favour, namely, the 
mentioning him as the child whom the reſtator had put out an 
apprentice ; from which the court inferred an intention that 
he ſhould have an additional legacy. But in Coote v. Coole, 
2 Brown Rep. Chan. 521, Lord Thurlow determined, that where 
a ſecond codicil was only a repetition of a former one, the lega- 
cies were not doubled, and his lordſhip ſaid “ That when the 
« ſame legacy 1 1s en in q will and a codicil, the Court generally 
« takes it as one legacy” which is agreable to the judgment 
of Lord Hardwicke, in The Duke of St. Albans v. Beauclerk, 2 Ath, 
636. But beſides the apparent intention of the teſtator ariſing 
on the face of the whole will and codicil taken together ; it is 
expreſsly ſtated on the record, and admitted by the demurrer, 
that The ſaid Paſcoe Semmens did intend by his ſaid will and 
e codicil, to give to the ſaid Katharine one annuity of ten N 
4 2-year only.” 

The Court held, that the rule as laid down in | Swinburne, was 
the true one, vis. that where two legacies of the ſame ſum were 
given to the {ame perſon, one in a will and the other in a codicil, 
without any circumſtances from which the intention of the 
teſtator could be collected, (the proof of which would be 
thrown upon the executor) there the legatee would be entitled 
to both; but that in the preſent caſe, it ſeems clearly to appear 
from the whole of the will and codicil taken together, that the 
meaning of the teſtator was, that his wife ſhould take but one 
annuity. In the codicil the ſame annuity was repeated, which 
was before mentioned in the will; it was charged on the ſame 
lands, and the only difference was, that the payment was di- 
reed to be made quarterly in the codici!, and yearly in the 
will. That the deciſion of the Court was founded ſolely on 
what appeared to be intention of the teſtator, on the face of the 
will and codicil together, without adverting to the argument, 
that the intention of the teſtator was admitted by the demurrer, 
which, if it had been neceſſary, ſeemed to them to deſerve con; 


ſideration. 
Judgment for the Plaintiff. 
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PrRooks v. Moravia, 


N the motion of Le Blanc Serjt. a rule was granted to 
ſhew cauſe why a ſuggeſtion ſhould not be entered on the 
record, that this action was brought for a debt under 40s. and 
that at the time of the commencement of the ſuit, the Defen- 
dant was a tradeſman, keeping a ſhop, and carrying on buſineſs 
within the City of London, and liable to be warned or ſummon- 
ed to the Court of Requelits for the City, under the ſtatutes 3 
Fac. 1. c. 15, and 14 Geo. 2. c. 10. : 
Adair, Serjt. ſhewed cauſe, contending that the caſe was not 
within thoſe flatutes, becauſe it appeared from the affidavit on 
which the rule was obtained, that the Plaintiff was not a tradeſ- 


man or inhabitant within the City of London, but reſident and 


carrying on buſineſs in the county of Ex; and that the Court of 
Requeſts for the City had not juriſdiction, except where the 
Plaintiff as well as the Defendanc was reſident within the City, 

The Court on looking 1nto the ſtatutes, were very clearly of 
that opinion, and 


Diſcharged the rule. 


FLEETwooD vv. FINC A. 


H Is was an action for money had and received, in 
which a verdict was found for the plaintiff, ſubject to the 
opinion of the Court on the following caſe. 

* The Plaintiff before and in the year 1779, was cler k of aſ- 
«ze for the Norfolk circuit, and from thence hitherto hath ſo con- 
*tinued. The Defendant during all that time, hath been and 
* {ti]l'is treaſurer for the county of Norfo/t. The preſent aQion 
is brought to recover the ſum of 1717. 3 s. being the amount 
of fees which the Plaintiff claims to have become due to him, 
*as ſuch clerk of aſſize, from 1779 to 1791, at the aſſizes for 
the county of Norfolk, for perſons convicted of tranſportaòle offences, 
and ſentenced to tranſportation, hard labour, or confinement in the 
* bouſe of correction, and for perſons capitally convicted, who after- 
* wards bave received the hing's pardon, on condition of being tranſ- 
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Frilay, 
Nov. I 3 th. 


The Court of 
requeſts for 
the city of 
London has no 
juriſdiction i 
a ſuit, unleſ- 
both the 
plaintiff and 
defendant be 
reſident with- 
in the city, 


Friday, 
Nov. 15th. 


By the ſtatute 
19G. 3. c.74, 
the clerk of 
aſſize on each 
circuit, is in- 
titled to re- 
ceive a cer- 
tain fee for 


every perſon 


convicted of 
a tranſport- 
able oftence, 
(except petiy 
larceny) and 
ſentenced to 
tranſporta- 
tion, hard la- 
bour, or con 
fine ment in 
the houſe of 
correction, 
and for per- 
ſons caputaily 
convicted, 


who afterwards have received the king's pardon, cn condition of being tranſported or imprifened. On 


the N-rfo/& Circuit, that fee is one guinea, 
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phon led or impriſoned: (and on account of ſuch perſons being ſent 
* or delivered in execution of their reſpective ſentences, orders 
„had been drawn up by the ſaid clerk of aſſize,) being after 
© the rate of one guinea for every ſuch perſon. That the clerks 
« of- aſſize on the different circuits in England, have been accuſ- 
tomed to receive ſome certain fee, for every perſon ſo convicted 
and ſentenced, and in Londen and Mrddle/ex for thoſe, whoſe 
& {entences have been afterwards carried into execution; and the 
„ uſual fee which has been paid in the county of Norfolk, has 
been one guinea each. That the Defendant as treaſurer of the 
«* {aid county, has in his hands more than ſufficient to pay the 
« Plaintiff's demand, and which he has the orders of the juſtices 
«at the quarter ſeſſions to pay, and conſents to pay to the Plaintiff, 
„if the Plaintiff is intitled to the ſame.” | | 
And the queſtion for the opinion of the Court is whether the 
< Plaintiff is intitled to recover the ſum of 171 J. 3s. or any 
or what part thereof?” 
Le Blanc Serjt. for the Plaintiff, The queſtion in this caſe is, 
whether the Plaintiff as clerk of aſſize for the Noz/olk circuit, be 
intitled to a fee for each perſon convicted at the aſſizes for 


that county, of an offence for which he was liable to be 


tranſported, and has received ſentence of impriſonment in lieu 
of tranſportation, (except in caſes of petty larceny) and allo 


for each perſon, who having been capitally convicted has re- 


ceived the king's pardon, on condition of tranſportation or im- 
priſonment? Now the right to this fee is eſtabliſhed by ultage, 
and confirmed by act of parliament : for it is ſtated, that the 
clerks of aſſize on the different circuits in England, have been 
accuſtomed to receive a certain fee, and the ſtatute 19 Geo. 3. 
c. 74. provides (a) © That the clerk of aſſize or other clerk of 
e the court, ſhall have the ſame fee, gratuity, or ſatisfaction, as 
e hath »/ually been paid, and would have been duc to them reſpec- 
« tively, if ſuch offender had been ſentenced to tranſportation, 
« except in the caſe of petty larceny, wherein they ſhall have 
only ſuch fees as have uſually and of right been paid upon 
* conviction for the ſaid offence ; and ſuch fees, gratuities, and 
« ſatisfaction, Hc. ſhall be paid by the treaſurer of the county, 
« . to ſuch clerk of aſſize.“ 

Bond, Serjt. contra, It is a „ of law, that the right of 
any officer to fees, muſt be founded either on antient uſage, 


or act of parliament. Now in the preſent inſtance, there could 


(a) See, 30. 


be 


t 
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be no antient uſage, the puniſhment of tranſportation having 
commenced no earlier than the reign of Geo. 1. and the ſtatute 
19 Geo. 3. c. 74+ does not give a new fee, but only directs, that 
the clerk of ailize ſhall have the ſame fee as hath uſually been 
paid, and would have been due, if the offender had been ſen- 
tenced to tranſportation, It remains therefore to be conſidered, 
whether any and what fee is given, by prior acts of parliament. 
The tir{t ſtatute that ordered convicts to be tranſported to the 
American Plantations, was 4 Ges. 1. c. 11, which mer tions 


nothing reſpecting fees to be given to officers. This ſtatute 


is confirmed by 6 Geo. 1. c. 23, which empowers the Court 
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before whom the offenders are convicted, to appoint two juſtices 


to contract for the tranſportation of them, and orders that all 
charges incurred in making the contracts and conveying the 
felons, ſhall be borne by the county, and paid by the treaſurer, by 
order of the juſtices at the Quarter Seſſions, but is ſilent as to fees 
to be paid to the clerk of athze (a): ſo alſo are 16 Ges. 2. c. 15, 
20 Geo. 2. c. 46, and 8 Geo. 3. c. 15. On another ground like- 
wiſe, the claim of the Plaintiff is void: the office of clerk of 
aſſize concerns the adminiſtration of juſtice, and no perſon 
having ſuch an office can legally take a fee for the execution of 


it, except from the king, Co. Lit. 368 b. 2 Inf. 209. Stat. of 


IWeſlm. 1. c. 26, which according to Lord Cole, was made in 
afirmance of a fundamental maxim of the Common law. 2 fe. 
210. 

Le Blanc in reply. Admitting the principles laid down on the 
other ſide, they are not applicable to this caſe. The ſtatute 
19 Geo. 3. c. 74, contains a legiflative acknowledgment that 
ſome fee had been uſually paid to the clerk of aſſize, and a di- 
rection that ſuch fee ſhould be continued. Thus alto the 
16 Geo. 3. c. 43 (U). which paſſed for the employment of con- 
victs on board the hulks, expreſsly provides that the clerk of 
afſize ſhall be paid by the treaſurer of the county, © the like 
« ſatisfaction as hath been uſually paid for the order of tranſ- 
« portation of any offender.” 

Lord Chief Juſtice Exge. I agree with my brother Bond, 
that no officer can claim a fee, except by antient uſage, or act 
of parliament: but the fee in queſtion is claimed under the 
19 Geo. 3. c. 74. The 16 Geo. 3. c. 43. enacts, that the clerk of 
afſize ſhall give a certificate in the caſes mentioned in the act, and 


(a) Except in caſes of returning from tranC. . 7. 
portation be fore the expiration of the term, ( $S-2, 12. 


have 
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have the like ſatisfaction as hath been ally paid for the order of 
tranſportation. The 19 Geo. 3. c. 74. by varying the phraſe and 
adding the words world have been due, has let in all the argu- 
ment uſed to ſhew that nothing was due, and the only difficulty 
that could ariſe in the caſe. But we muſt underſtand the ex- 
preſſions according to the ſubject matter of the different acts. 
Now the ſubject matter being of modern introduction, no 


antient uſage can apply to it. We muſt therefore take the Legiſla- 


ture to have meant, that the clerk of aſſize ſhould have the ſame 
fee as had been uſually paid ſince the fourth year of Geo. 1. for 
we come nearer the truth by referring the uſage mentioned in 
the act to what then exiſted, than to what never exiſted. And 
it is highly reaſonable, that a public officer ſhould have ſeme 
fee or recompence ; but the conſtruction contended for would 
leave him without any. | 
GovuLD J. The ſtatute 16 Geo. 3. c. 43. / 16. directs that the 
clerk of aſſize ſhall not take more than 25. 6d. as a fee tor certi- 
fying a tranſcript, containing the effect of every indict ment and 
conviction of offenders, who ſhould eſcape from their place of 
confinement or hard labour, in order to their trial, and unme- 
diately afterwards, in the next ſection provides, that ſuch clerk of 
aſſize thould have the like ſatisfaction as had been uſually paid for 
the order of tranſportation of any offender. That 1s therefore a 
direct recognition that ſome fee had been accuſtomed to be paid. 
It is difficult to ſay when this fee commenced, but though 
tranſportation was not eſtabliſhed by legiſlative authority be- 
fore the 4 Geo. 1. yet long before that time, (probably from 


the original planting of colonies in the /e Indies) tranſportation * 


was frequent, as appears from the introduction to Kelynge's Re- 
ports. (a) And it is indeed reaſonable and proper that a public 
officer ſhould have a compenſation for his labour; and the 
ſtatutes of Geo, 3. contain a parliamentary recognition of a 


right ro ſuch compenfations 


HEATH J. of the ſame opinion. Though the ſtatute 4 Geo. 1. 
firſt eſtabliſhed the tranſportation of offenders by authority of 
parliament, yet it is well known, that it was uſual, long before, 


for the crown to grant pardons on condition of tranſportation, | 
which came in lieu of abjuring the realm. An antient fee may 


attach on a modern act of parliament, ſuch for inſtance, as a 
fee on an oath taken before a juſtice of the peace, or a judge at 


(a) Tit. Directions for Jultices of the | preamble to the Rature 4 Geo. 1. 6. 11. 


Pe ace, p. 4+ The ſame alſo appears from the 
| chambers : 


' 
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chambers : ſo if a new act were to direct an officer to grant a cer- 
tiicate, an accuſtomed tee taken on granting certificates would 
attach. | 

Rook J. of the ſame opinion, From the 4 Ceo. 1. to the 
16 Geo. 3. there is a period of near ſixty vears, during which 
tran{portation was continually uſed as a puniſhment, and it is 
not to be ſuppoſed that the ollicer ever ated gralis. When 
therefore in the 19 Geo. 3. the Legiſlature ſpeak of a fee as having 
been uſually paid, they muſt be intended to mean ſuch as had 
been paid during that time. 


Judgment for the Plaintiff, 


Baoort v. W1iLLET. 


YEPLEVIN for taking 20 ſheep of rhe Plaintiff at the 
parith of Mildenball in the county of Suffolk, in a certain 
place there called Undley Common, and 29 other ſheep at the 
pariſh of Lakenbeath in the faid county in a certain other place 
called Unndley Common Y, Cc. 
Non cebit, and avowry. | 
And the ſaid Anthony, by William Fuller his attorney, comes 
and defenas the wrong and injury when &c. And as to 
the ſaid cattle in the declaration of the ſaid Thomas firſt par- 
ticularly mentioned, and therein alledged to have been ſeized 
and taken by the ſaid Anthony in the pariſh of Millenball afore- 
laid, fays, that he the ſaid Anthony did not take the ſame, in 
manner and form as the ſaid Thomas hath above thereof com- 
plained againſt him, and of this he puts hunſeif upon the 
country &c. And as to the reſidue of the ſaid cattle in the ſaid 
declaration laſtly mentioned, he the taid Anthony well avows 
the taking of thoſe cattle in the faid place in which &c. and 
juſtly &c. becauſe he ſays that the ſaid place in which &e. is, 
and at the faid time when &c. was, and from time whereof the 
memory of man is not to the contrary hath been, a certain large 
waſte or common, containing in itſelf divers (to wit) 400 acres 
of land, ſituate lying and being within the ſaid pariſh of Lalen- 
heath in the ſaid county of Suffol# ; and that betore and at the 
ſaid time when &c., he the ſaid Anthony and Mary his wife, in 
right of the ſaid Mary, were and {till are ſeiſed in their demeſne 
Vol. It. 3 M as 
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as of fee, of and in a certain meſſuage with the appurtenances, 
fituate and being in the ſaid pariſh of Lakenbeath and county 


| aforeſaid, and that he the ſaid Anthony and all thoſe whote - 


eſtate he hath, and at the ſaid time when &c. had, of and in 
the meſſuage with the appurtenances, from time whereof the 
memory of man is not to the contrary, have had and uſed, and 
been accuſtomed to have and uſe, for himſelf and themſelves, his 
and their tenants and farmers, occupiers of the ſaid meſſuage 
with the appurtenances, common of paſture for all his and 
their commonable cattle, (except ſheep) levant and couchant 
in and upon the ſaid meſſuage with the appurtenances, in the 
ſaid place in which &c. every year at all times of the year, as 
to the {aid meſſuage with the appurtenances belonging and ap- 
pertaining. And becauſe the ſaid laſt mentioned cattle, at the 
{aid time when G&c. were wrongfully and injuriouily in the 
1aid place in which &c. depaſtur ing the graſs there then grow- 
ing, and doing damage there, by reaſon whereof the ſaid 


Anthony could not have and enjoy his ſaid common of paſture, 


in ſo ample and beneficial a manner as he then and there ought 
to have had and enjoyed the ſame, he the ſaid Anthony well 


avows the taking of the ſaid laſt mentioned cattle in the ſaid 


Place in which &c, and juſtly &c. as a diſtreſs for the damage 
there then done and doing, and this he the ſaid Anthony is ready 
to verify, wherefore he prays judgment and a return of the ſaid _ 
laſt mentioned cattle, together with his damages, coſts and 
charges, according to the form of the ſtatute in ſuch caſe made 
and provided, to be adjudged to him &c. 

Plea in bar, ; 

And the ſaid Thomas, as to the plea of the ſaid Anthory by 
him firſt above pleaded in bar, and whereof he puts himſelf 
upon the country doth ſo likewiſe. And as to the ſaid avowry of 


the ſaid Anthony above made, as to the reſidue of the ſaid cattle 


in the ſaid declaration laſtly mentioned, the ſaid Thomas ſays, 
that by reaſon of any thing in that avowry alledged, the fail. 
Anthony ought not to avow the taking of the ſaid cattle in the 
ſaid place in which &c. to be juſt, becauſe be ſays, that one Sir 
Thomas Charles Bunbury, long before the ſaid time when &c, 


to wit, on the 2gth day of September in the year of our Lord 


1780, was and yet is ſeiſed in his demeſne as of fee, of and in 
a certain meſſuage, and divers, to wit, 500 acres of land with 
the appurtenances, ſituate and being in the pariſh of Mildenbai 


in the ſaid county of Sol; and that he the ſaid Sir T 
Charles 
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Charles Bunbury, and all thoſe whoſe eſtate he had, and hath, of 
and in the ſaid meſluage and land with the appurtenances, from 
time whereof the memory of man is not to the contrary, have 
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had and uſed, and been accuſtomed to have and uſe, and of Wir 


right ought to have had and uſed, and ſtill of right ought to 
have and uſe, for himſelf and themſelves, his and their farmers, 
tenants, occupiers of the ſaid meſſuage, and land, with the 
appurtenances, common of paſture in the ſaid place called Undley 
Common, in vieh c. for twenty ſheep levant and couchant in and 
upon his ſaid maſſuage and land with the appurtenances, every year 
and at all times of the year, at his and their free will and pleaſure, 
as belonging and apperiaining to the ſaid mefſuage and land with the 
appurtenances. And the ſaid Thomas further ſays, that tlie ſaid 
Sir Thomas Charles Bunbury, whillt he was fo ſeiſed thereof, 
and before the ſaid time when &c. to wit, on the day and year 
laſt aforclaid, at the parith of Miluenball aforeſaid, in the ſaid 
county of Suffolk, did demiſe the ſaid meſſuage and lands with 
the appurtenances to the ſaid Thomas, to hold the ſame to the 
laid Thomas, from the 1oth day of Ocfober in the year of our 
Lord 1780, for and during and unto the full end and term of 
12 years, from thence next enſuing; by virtue of which ſaid 
demiſe, the ſaid Thomas aſterwarde, and before the ſaid time 
when &c. to wit, on the 11th day of October, in the year laſt 
aforeſaid, entered into the {aid meſſuage and land with the ap- 
purtenances, and became and was, and from thence continually 
until, and at the ſaid time when &c, remained ſo poſſeſſed 


thereof, under the ſaid demiſeè as tenant thereof to the ſaid Sir 


Thomas Charles Bunbury; and being ſo poſſeſſed of the ſaid meſ- 
ſuage and land with the appurtenances, he the ſaid Thomas, 
afterwards and before the ſaid time when &c, to wit on the 
29th day of April in the year of our Lord 1790 aforeſaid, put 
his ſaid cattle in the {aid declaration laſtly mentioned, then being 
twenty of his own ſheep, levant and couchant upon his ſaid 
meſſuage and land with the appurtenances, ſo by the ſaid Sir 
Thomas Charles Bunbury demiſed to the ſaid Themas as aforeſaid, 


into the ſaid place in which &c. to depaſture the graſs then there 


growing, and to uſe his common of paſture there, as it was law- 
ful for him to do for the cauſe aforeſaid: and the faid cattle 
at the ſaid time when &c. were in the ſaid place called Undley 
Common, in which, &c. depaſturiffy upon the graſs then there 
growing, and uſing the ſaid common of paſture of the ſaid 7h9- 


nds there, until the ſaid fnthony, of his own wrong, at the ſaid 


- time 
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time when, &c. took the ſaid cattle of him the ſaid Thomas in 
the ſaid declaration laſtly mentioned, in the ſaid place called 


 Undley Common, in which, &c. and unjuſtly detained the fame 


againſt ſureties and pledges, until, &c. in manner and form as 
the ſaid Thomas hath above thereof complained againſt him, and 
this he the ſaid Thomas is ready to verify, &c. And for further 
plea in bar to the ſaid avowry to by the ſaid Anthony laſtly above 
made, as to the reſidue of the ſaid cattle in the ſaid declaration 
laſtly mentioned, he the ſaid Thomas, by leave of the court, &c. 
ſaith that by reaſon of any thing in that avowry alledged, the ſaid 
Anthony ought not to avow the taking of the ſaid cattle in the ſaid 
place in which, &c. to be juſt, becauſe he ſays that the ſaid 


place called Unaley Common in which, &c. now 1s, and at the 


ſaid time when, &c. was, and from time immemorial hath been, 
a certain open common, lying and being in two ſeveral pariſhes 
(that is to ſay) a part thereof is, and during all that time was, 
ſituate, lying and being in the pariſh of Latenheath aforeſaid, in 
the ſaid county of Suffolk, and another part thereof is, and du- 
ring all that time was, fituate lying and being in the pariſh of 


Milaenhall, in the ſaid county of SH; and the ſaid Thomas 


further ſaith, that one Sir Thomas Charles Bunbury, long before 
the {aid time when, &c. to wit, on the 29th day of September, in 
the year of our Lord 1780, was, and yet is, ſeiſed in his demeſne 
as of fee, of and in a certain other meſſuage, and divers, to wit, 
500 other acres of land, with the appurtenances, ſituate and be- 
ing in the ſaid pariſh of Mildenball, in the ſaid county of Sufolt ; 
and that he the ſaid Sir Thomas Charles Bunbury, and all thoſe 
whoſe eſtate he had, and hath, of and in the ſaid laſt mentioned 
meſſuage and lands, with the appurtenances, from time whereot 
the memory of man is not ro the contrary, have had and uſed, 
and have been accuſtomed to have and uſe, and of right ought 
ought to have had and uſed, and ſtill of right ought to have and 
uſe, for himſelf and themſelves, and his and their farmers and 
renants, occupiers of the ſaid laſt mentioned meſſuage and land, 
with the appurtenances, common of paſture in and upon that 
part of the ſaid place called Unaley Common, in which, &c. which 
is ſituate, lying and being in the pariſh of Mildenball, in the faid 
county of SV ol as aforeſaid, for twenty ſheep levant and cou- 
chant in and upon the ſaid laſt mentioned meſſuage and land, 
with the appurtenances, every year at all times of the year, at 
his and their free will and pleaſure, as belonging and appertain- 
ing to the ſaid laſt mentioned meiſuage and land with the ap- 

| purtenances. 
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purtenances: and the ſaid Thomas further ſaith, that ſuch part of 
the ſaid place called Undley Common, in which, &c. as is within 
the ſaid pariſh of Mildeubull as aforeſaid, now lies, and at the 
{aid time when, &c. did lie, and from time whereof the memory 
of man is not to the contrary, hath lain contiguous and next ad- 
joining to that part of the ſaid place called Undley Common, in 
which, &c. which lies within the ſaid pariſh of Lahkenbeath as 
aforeſaid, and without any hedge or fence whatſoever, dividing 
or ſeparating the one part thereof from the other part thereof, 
and that from time whereof the memory of man is not to 
the contrary, the cattle of each and every reſpective perſon, 
for the time being, having right of common of paſture in 
that part of the taid place called Undley Common, in which 
Kc, which lies within the ſaid pariſh of Lakenheath as afore- 
laid, and from time totime put into that part of the ſaid place 
called Undley Common in which, &c, which lies within the. faid 
pariſh of Lakenheath as aforeſaid, to feed and depaſture on the 
graſs there then growing, have wandered ſtrayed and eſcaped, 
and have been uſed and accuſtomed to wander ſtray and eſcape, 
from and out of that part of the ſaid place called Undley Common 
in which &c, which hes within the ſaid pariſh of Lakenheath as 
aforeſaid, unto and into that part of the ſaid place called Un- 
dley Common in which &c, which lies in the ſaid pariſh of Milden- 
ball as aforeſaid, and to intercommon and interpaſture there, with 
the cattle from time to time feeding on and 1n that part of the 
{aid place called Undley Common in which &c, which lies in 
the ſaid pariſh of Mildenball as aforeſaid, at their free will and 
pleaſure by care of vicinage, and in like manner the cattle of each 


and every reſpective perſon, for the time being, having right 


of common in that part of the ſaid place called Undley Common 
in which Cc, which lies within the faid pariſh of Mildenball as 
aforeſaid, and from time to time put into that part of the ſaid 
place called Undley Common 1n which &c, which lies within the 
laid pariſh of MiYdenhall as aforeſaid, to feed and depaſture on 


the graſs there then growing, have wandered ſtrayed and eſcaped, 


and have been during all the time aforeſaid, uſed and ac- 
cuſtomed to wander ſtray and eſcape, from and out of that 
part of the ſaid place called Undley Common in which &c, which 
lies within the ſaid pariſh of Mildenball as aforeſaid, unto and 
into that part of the ſaid place called Unaley Common in which 


Ke; which lies in the ſaid pariſh of Lakenheath as aforeſaid, 
and to zntercommon and inter paſture there, with the cattle from 
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time to time feeding on and in that part of the ſaid place called 
Un.ley Common in which &c, which lies in the ſaid pariſh of 
Lakenheath as aforeſaid, at their free will and pleaſure, by ca 
of vincinage, to wit at the reſpective pariſhes of Lakenheath and 


Mildenball aforeſaid, in the ſaid county of Syfolk. And the ſaid 
| Thomas further faith, that the ſaid Sir Thomas Charles Bunbury 
being ſo {eifed of and in the ſaid laſt mentioned meſſuage and 
land with the appurtenances, as laſt aforeſaid, he the ſaid Sir 
Thomas Charles Bunbury, whalſt he was ſo ſeiſed, and before the 
ſaid time when &c, to wit on the day and year laſt atoreſaid, 


at the pariſh of Mildenball aforeſaid, in the ſaid county of Sl, 


demiſed the ſaid laſt mentioned meſſuage and land with the 
appurtenances, to the ſaid Thomas, to hold the ſame to the ſaid 
Thomas, from the 10th day of Ofober in the ſaid year of our 


Lord 1780, for during and unto the full end and term of twelve 


years, from thence next, enſuing, by virtue of which ſaid laſt 


mentioned demiſe, the ſaid Thomas afterwards, and before the 
ſaid time when 6c, to wit on the 13th day of the ſaid Oæœober, 


in the year laſt aforeſaid, entered into the ſaid laſt mentioned 


meſſuage and land with the appurtenances, and became and was, 
and from thence continually until, and at the ſaid time when 
&c, remained ſo poſſeſſed thereof, under and by virtue of the 


ſaid laſt mentioned demiſe, as tenant thereof to the ſaid Sir 


Thomas Charles Bunbury; and being ſo poſſeſſed of the ſaid laſt 
mentioned meſſuage and land with the appurtenances, as laſt 
aforeſaid, he the ſaid Thomas afterwards, and before the {aid 
time when &c, to wit on the 29th day of April in the year of 


our Lord 1790 aforeſaid, put the ſaid cattle in the ſaid decla- 
ration laſtly mentioned, being twenty of his own commonable 


ſheep, levant and couchant on the ſaid laſt mentioned meſſuage 
and land with the appurtenances, ſo demiſed to him by the ſaid 


Sir Thomas Charles Bunbury as laſt aforeſaid, into and upon that 
part of the ſaid place called Undley Common in which &c, which 


hes within the ſaid pariſh of Mzdenball as aforeſaid, to feed and 
depaſture on the graſs there then growing, and to uſe his the 
ſaid 7 -»mas's common of paſture there, and left the ſaid cattle 
there tor the purpoſe aforeſaid, as it was lawful tor him to do 


for the cauſe aforeſaid ; which ſaid cattle being ſo put and left 
there for the purpoſe laſt aforeſaid, afterwards and before the 
ſaid time when Sc, to wit on the day and year laſt aforeſaid, 
of their own accord and for want of fences as laſt aforeſaid, 


wandered - 
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wandered ftrayed and eſcaped, from and our of that part of the 
{aid place called Undley Common in which 6:c, which is within 
the ſaid pariſh of Mildenball aforeſaid, unto and into that part of 
the ſaid place called Undley Common in which &c, which lies in 
the ſaid pariſh of Lalenbealh as aforeſaid, for cauſe of vicinage, 
there not being then and there any hedge or fence, to ſeparate 
or divide that part of the ſaid place called Undley Common in 
which &c. which lies in the {aid pariſh of Mildlenball as laſt afore- 
ſaid, from that part of the ſaid place called Undley Common in 
which Ve, which lies in the ſaid pariſh of Laherbeath as laſt afore- 
{1d ; and on that occaſion, the {aid cattle were ſtaid remained and 
continued in that part of the ſaid place called Undley Common in 
which &c, winch lies in the ſaid pariſh of Laleubeatb as laſt 
aforeſaid, feeding and depaſturing on the graſs there then grow- 
ing, and intercommoning and interpaſturing there, with the 
cattle of the ſeveral perſons then having right of common of 
paſture in that part of the ſaid place called Undley Common in 
which &c, which lies in the ſaid parith of Lakenheath as laſt 
aforeſaid, for cauſe of vicinage, from thence until the ſaid Au- 


thony at the ſame time when &c, of his own wrong took the 


cattle of the ſaid Thomas in the ſaid declaration laſt mentioned, 
in the ſaid place in which &c, and unjuſtly detained the ſame 


againſt ſureties and pledges, until &c; in manner and form as 


the ſaid Thomas hath above thereof complained againſt him the 
laid Anthony ; and this he the ſaid Thomas is ready to verify, 
wherefore &c. 

And the ſaid Anthony, as to the ſaid plea by the ſaid Thomas 
firſt above pleaded in bar to the ſaid avowry, by him the ſaid 
Anthony above made, as to the ſaid cattle in the ſaid declaration 
laſtly mentioned, ſays that by reaſon of any thing in that plea 
alledged, he the faid Anthony ought not to be barred from 


avowing the taking of the ſaid cattle in the ſaid declaration laſtly 


mentioned, in the ſaid place in which &c to be juſt, becauſe as 
before he ſays, that the ſaid cattle in the ſaid declaration laſtly 
mentioned, at the ſaid time when &c, were wrongfully and 
injuriouſly in the {aid place in which &c, depaſturing the grats 
there then growing, and doing damage there in manner and 
lorm as the ſaid Anthony hath above in his ſaid avowry alledged, 
* IWithout this that the ſaid Sir Thomas Charles Bunbury, and all 
* thoſe whoſe eſtate he had, and hath, of and in the 1taid 
meſſuage and lands with the appurtenances, from time where- 
* of the memory of man 1s not to the contrary, have had and 


2 « yzſed. 


230 
1793 
— 
Brook 


0 5 
WiILLET 


Replication. 


CASES IN MICHAELMAS TERM 


« uſed, and been accuſtomed to have and uſe, and of right 
* ought to have had and uſed, and ſtill of right ought to have 
% and uſe, for himſelf and themſelves, his and their farmer; 
e and tenants, occupiers of the ſaid meſſuage and lands with the 
e appurtenances, common of paſture in the ſaid place called 
« Undley Common in which &c, for twenty ſheep, levant and 
% couchant in and upon the ſaid meſſuage and land with the 
« appurtenances, every year, at all times of the year, at his and 
„ their free will and pleaſure, as belonging and appertaining 
to the ſaid meſſuage and lands with the appurtenances, in 
« manner and form as the ſaid Thomas hath in that plea alledg- 
« ed,” and this he the ſaid 4thony is ready to verify, wherefore 
he prays judgment, and a return of the ſaid cattle in the ſaid 
declaration laſtly mentioned, together with his damages coſts 
and charges in this behalf, according to the form of the ſtatute 
in ſuch caſe made and provided, to be adjudged to him &c, 
And the ſaid Anthony, as to the ſaid plea by the ſaid Thomas laſtly 
above pleaded in bar, to the ſaid avowry, by him the ſaid An- 
thony above made, as to the ſaid cattle in the ſaid declaration 
laſtly mentioned, ſays, that by reaſon of any thing in that plea 
alledged he the ſaid Anthony ought not to be barred from avow- 
ing the taking of the ſaid cattle in the ſaid declaration laſtly 
mentioned, in the ſaid place in which &c to be juſt, becauſe he 
ſays, that the ſaid Thomas of his own wrong, before the ſaid time 
when &c. to wit on the ſame day and year in the ſaid declara- 
tion mentioned, put the ſaid cattle in the ſaid declaration laſtly 
mentioned, in and upon the ſaid part of Undley Common aforeſaid, 
in which &c, lying and being within the ſaid pariſh of Laken- 
heath, and that the ſaid cattle in the ſaid declaration laſtly men- 
tioned, at the ſaid time when &c, were wrongfully and injuriouſ- 
ly in the ſaid place in which &c, depaſturing the graſs there then 
growing, and doing damage there, in manner and form as the 
faid Anthony hath above in his ſaid avowry alledged, © Without 
&« this, that the ſaid Thomas before the ſaid time when &c, put 
e the ſaid cattle in the ſaid declaration laſtly mentioned, into and 
« upon that part of the ſaid place called Undley Common in which 
« &c, which lies within the pariſh of Mildenball to feed and 
« depaſture on the graſs there then growing, and to uſe his the 
« ſaid Thomas's common of paſture there, and that the ſaid 
« cattle of their own accord, and for want of fences, wandered 
« ſtrayed and eſcaped, from and out of that part of the ſaid 


place called Undley Common in which &c, which lies within 
the 
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« the ſaid pariſh of Mildenball unto and into that part of the 
« {id place called Undley Common in which &c, which lies in 
« the ſaid pariſh of Lakenheath as aforeſuid, for cauſe of vicinage, 
in manner and form as the ſaid Zhomas hath by his ſaid laſt 
« ylea in bar alledged, and this he the ſaid Anthony is ready 
to verify, wherefore he prays judgment, and a return of the 
ſaid cattle in the ſaid declaration laſtly mentioned, together 
with his damages coſts and charges, according to the form 
of the ſtatute in ſuch caſe made and provided, to be adjudged 
to him &c. 

And the ſaid Thomas, as to the ſaid plea of the ſaid Autbony 
by him above pleaded, by way of reply to the plea by the ſaid 
Thomas firſt above pleaded in bar, to the faid avowry, by him 
the ſaid Anthony above made, as to the {aid cattle in the ſaid 
declaration laſtly mentioned, ſays as before, that the ſaid Sir 
Thomas Charles Bunbury, and all thoſe whoſe eſtate he had, and 
hath, of and in the ſaid meſſuage and lands, with the appurte- 
nances, from time whereof the memory of man is not to the 
contrary, have had and uſed, and been accuſtomed to have and 
uſe, and of right ought to have had and uſed, and till of right 
ought to have and ule, for himſelf and themſelves, his and their 
farmers and tenants, occupiers of the ſaid meſſuage and lands 
with the appurtenances, common of paſture in the ſaid place 
called Undley Common in which &c, for twenty ſheep, levant and 
couchant in and upon the ſaid meſſuage and land with the ap- 
purtenances, every year at all times of the year, at his and their 
free will and pleaſure, as belonging and appertaining to the ſaid 
meſſuage and land with the appurtenances, in manner and form 
as the ſaid Thomas hath above in his ſaid plea alledged, and of 
this he puts himſelf upon the country. And the ſaid Anthony 
doth ſo likewiſe &c. And the ſaid Thomas, as to the aid plea 
of the ſaid Antbeny by him above pleaded, by way of reply to 
the plea by the ſud Thomas laſtly above pleaded in bar, to the 


Tad avowry by him the ſaid Aulbuny above made, as to the 


ſaid cattle in the faid declaration laſtly mentioned, ſays, that the 


* 


ſaid Thomas before the ſaid time when &c, put the ſaid cattle 


Rejoinder 


in the ſaid declaration laſtly mentioned, into and upon that 


part of the ſaid place called Una/ey Common in which &c, which 
lies within the parith of Mildenball, to feed and depaſture on 


che graſs there then growing, and to uſe his the ſaid Thomas's 


common of paſture there, and that the faid cattle of their own 
accord, and for want of fences, wandered ſtrayed and eſcaped, 
Vol. II. 30 from 


233 
1793. 
— 


Bzook 
. 


Wq1ILLET. 


toms could not be pleads 
tion good, for it ek the cuſtom ſet forth in the plca, 


N 


and then added another circumſtance quite convitent with it, 
? 
Dane; 


MAS TERM 


CASES IN MIC HAF 


from and out of that part of the ſaid place called Undley Como 
in which &c, which is within the aid pariſh of Mildeuball, unto 
and into that part of the ſaid place called Undley Common in 
which &c, which lies in the ſaid)pariſh of Labenbeath as afore- 
ſaid, for cauſe of vicinage, in manner and form as the ſaid 
Thomas hath above in his ſaid laſt plea in bar alledged, and of 
this he puts himſelf upon the country, and the faid Anthony doth 
the like, &c. 

This cauſe was tried at the laſt Summer aſſizes at Pury, before 
the Lord Chief Juſtice of this court, when a verdict was found 
for the Plaintiff, on the traverſes of the right of common; the 
evidence being, that he had a right to common of paſture at all 
times of the year on Undley Common, but that the tenant of 
Undley-ball Farm had a right to have the ſheep folded on the 
lands of that farm, when they fed on Undley Common. It was 
alſo proved, by an old occupier of the farm, that he had received 
a compenſation from a perſon who had turned ſheep on the 


common, for not folding them on the farm. And now 


Adair, Serjt. obtained a rule to thew cauſe why the verdict 


ſhould not be ſet aſide, on the ground that the preſcription was 


not proved as laid, being ed NP the right of the occu- 


pier of Undley-ba!l Farm, to have the ihcep tolded on his lands. 
Againſt which Le Blanc, Serjt. ſhowed cauſe. 
The right of the occupier of the tarm, was collateral to and 
diſtinct from the right of common, and not inconſiſtent with the 


preſcription on the record. It was not part of an entire pre- 


{cription, and therefore was not material to be ſtated. The 
folding the ſheep was a condition ſubſequent, and not precedent 
to the exerciſe of the right: and a ſubſequent condition need 


not be ſtated. Thus in Kenchin v. Knight, 1 TI, 25 3, 1 Black. 195 


the Defendant to an action of treſpafs pleaded a cuſtom, for the 
tenants and occupiers of certain antient meſſuages to have a right 
of common in the locus in quo, and under that cuſtom juſtiſied 
the putting in his ſwine &c; the Plaintiff in his replication con— 


feſſed the cuſtom as pleaded to be true as far as it Es but 
added, chat it went farther, vis. that the iwine ſhould be rung 


to prevent their rooting up the ground. To this replication che 


was a demurrer, and it was objected chat it was bad, 3 Hh te it 


did not traverſe the cuſtom in the plea, and two contrary cul- 


} 


but the court held tlie replica— 


* 


1 


MGR 
INTO 
uin 
Dre 
laid 


I of 


oth 


"Ore 
ind 


the 


Ty THE THIRTY-FOURTH YEAR OF GEORGE II. 


namely, that the ſwine thould be rung, which was rather a 
qualification of the cuſtom pleaded, then a different one. And 
in Gri/ith v. Milliame, Say. Rep. 56, it is taid down, that where 
two cuſtoms are itated, for the breach of which there are mutual 
remecies, it is not neceſſary for the party traver ling the one, to 
take any notice of the other. 

Aduir, Serjt. for the rule. The queſtion is, whether the evi- 
dence ſupports the preſcription as laid. Now the preſcription is 
{tated in a large unqualified manner, but the evidence ſhews that 
the right is narrowed, by the condition of folding the ſheep on 
Undley-batl Farm. The allegation therefore is not ſupported by 
proof. The caſes cited on the other ſide turned entirely on tlie 
forms of pleading, and in none of them was there any queſtion, 
how far the allegations correſponded with the evidence. Thoſe 
caſes therefore are not applicable to the preſent. 

The Court at firſt ſeemed to doubt, whether the preſcription, 
ſtating the right of common for the ſheep at a times of the year, 
at the free will and pleaſure of the Plaintiff, did not give him a 
right to continue the ſheep on the common all night; and if ſo 
it was repugnant to the evidence, which proved that they were 
to be folded at night on Urdley-hall Farm. But upon conſidera- 
tion, they held that the words “ all times“ were to be underſtood 
according to the ſubject matter, and the general courſe of feed- 
ing ſhcep, which ſeldom, if ever, remained during the night on 
the commons on which they were turned out to paſture, but 
were driven to a told. The words therefore, “ all times” muſt 
be taken to mean all w/ual times. That there were two preſcrip- 
tions, and that the folding the theep on Uzdlcy-hall Farm, was not 


part of an entire preſeription for common of paſture on Cndiey 


Common, but a condition or rather a conſideration, ſubſequent to 
the enjoyment of the right, and therefore not neceſſary to be 
ſtated ; which it weuld have been, had it been precedent. 

And Rooke, J. mentiond Gray's caſe, 5 C. 78, b. where in 
„ replevin between Cray and Fletcher, in bar of the avowry 
“for damage featance, the plaintiff entitled himſelf to have 
« common of paſture in the place where &c to his copyhold, 
« which cuſtom was traverſed, And it was found, that he ought 
to have the tame common, but that every copyholder had uſed 
to pay, time out of mind, 2 9 eadem communit, unam gallinam, et 
& ge 00 ANAL, ANG it was adjudged, that on this verdict 
ce the Plaintiff mould have judgment; for the Plaintiff need not 
„ ſhew more than makes for him, and that 1s of his part (a).“ 
Rule diſcharged. 
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AlL above not being put in in due time, an attachment was 
regularly obtained againſt the ſheriff But now Bond, Serjt, 


an attach- 
ment eat moved to ſet aſide the attachment, on an affidavit that the Plain. 
ee ae. tiff had loſt no time. 


count of bail 
above not be- 


The Court made the rule abſolute, on putting in and juſtifying 


ing put in, bail and payment of coſts; and they ſaid, that if the plaintiff had 
on payment » I : 
= ts _—_ taken an aſſignment of the bail bond, inſtead of reſorting to the 
prodieg {heriff, as the proceedings would have been ſtaid by perfecting 
at, . . . 
the Plaintis bail and paying the coſts, it was reaſonable that the ſame in- 
has not been . ; 
> cre dulgence ſhould be allowed to the ſheriff, and that the practice 
ſhould be uniform (a). 
Rule abſolute, 
(a) The ſame praQice has been alſo adopt- aſide ; bat if he has been ſo delayed, then 
ed in B. R. Hill v. Bolt, 4 Term Rep. B. R. | the attachment ſhall remain in the office a; 
352. And the rule ia both courts ſeems to | a ſecurity, in caſe he ſhould cbtain a ver- 
be, that if the Plaintiff has not been delayed dict. 
in going to trial, the attachment ſhal! be ſet | 
Saturday, 
2 Wavucn v. CARVER, CARVER and GIESL EX. 
and B. : T5 ; | 
gr HIS action of afſump/it for goods ſold and delivered, 
at different work and labour done &c, was tried at Gilaball before 
ports, enter 


into an agree- 
ment to ſhare, 
in certain 
proportions, 
the profits of 
their reſpec- 
tive commiſ- 
ſions, and the 
diſcount on 
tradeſmen's 
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repairing, 
the (hips con- 
ſigned to 
them, &Cc. 
By this agree- 
ment they 
become iable 
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with whom 
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the Lord Chief Juſtice, when a verdict was found for the 


Plaintiff, ſubject to the opinion of the court, on a caſe which 
ſtated, 


That on the 24th February 1790, the Defendants duly executed 
articles of agreement as follows © Articles of agreement indented, 
made concluded and agreed upon this twenty-fourth day of 
& February in the year of cur Lord one thouſand ſeven hundred 
e and ninety, between FErajmus Carver and William Carver of 
* Goſport in the county of Southampton merchants of the one part, 
and Archibald Gigſſer of Plymouth in the county of Devon mer- 
* chant of the other part, Whereas the ſaid Archibald Giefler, 
« ſore time fince, received appointments from ſeveral of the 
principal ſhip owners merchants and inſurers in Holland, and 
other places, to act at their agent in the ſeveral counties of 


tracts as ſuch agent, though the agreement provides that neither ſhall be anſwerable ſor the acts cr loſſes of 
che other, but each fur his own. 
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« Hampſhire, Devonſhire, Dorſetſhire and Cornwall ; and whereas 
« the ſaid Eraſmus Carver and William Carver have, for a great 
„number of years, been eſtabliſhed at Cofþozt aforeſaid, in the 
« agency line, under the firm of Eraſmus Carver and ſon, and 
hold ſundry appointments as conſuls and agents for the Dani/> 
and other foreign nations, and alſo have very extenſive con- 
« nextons in Holland, and other parts of Europe; and whereas 
« jt is deemed for their mutual intereſt, and the advantage of 
their friends, that the ſaid Archibald Gieſſer ſhould remove from 


« Plymouth, and eſtabliſh himſelf at Cowes in the e of Wight ; 


« and the ſaid Eraſmus Carver and William Carver and the ſaid 
Archibald Giefler have agreed, that each /oorld allow do the other 


« certain portions of each others commiſſions and profits, in manner 


« hereafter more particular mentioned and exprefied ; Now there- 
« fire this agreement wiineſeth, and the ſaid Arch:bald Giefler 
« doth hereby for himſelf, his executors and adminittrators, 
« covenant promiſe and agree, to and with the faid Ara, 
« Carver and William Carver, their executors and aſligns in man- 
ner following (that is to ſay), that the faid Archibald Greſler 
« ſhall and will when required ſo to do, by the ſaid Eraſmus 
* Carver and William Carver, remove from Plymouth, and eſta- 
„ blith himſelf at Cowes aforeſaid, for the purpoſe of carrying 
« on a houſe there in the agency line, on his account; but in 
«* conſequence of the atliſtance and recommendations which the 
„ ſaid Eraſmus Carver and Milliam Carver have agreed to render 
in ſupport of the ſaid houſe at Cowes, the faid Archibald Grefler 
* doth covenant promiſe and agree to and with the ſaid Eraſmus 
Carver and Milliam Carver, that the ſaid Archibald Gigſler his 
* executors adminiſtrators and aſſigns, ſhall and will well and 
* truly pay or allow, or cauſe to be paid or allowed to the ſaid 
* Eraſmus Carver and Milliam Carver, their executors admini- 
* ſtrators or aſſigns, one full moiety or half” part of” the commiſſion 
* agency, to be received on all ſuch ſhips or veſſels as may 
arrive or put into the port of Cote, or remain in the road 
„ to the Weſtward thereof, within the Needles, of which the 
* faid Archibald Giger may procure the addreſs, and likewiſe 
© one full meicty or half part of the diſcouut on the bills of the ſeveral 
* tradeſmen, employed in the repairs of ſuch {hips or vellels ; 
*and as there have been for a conliderable time paſt, very 
general complaints made abroad, of the malpractices and im- 
* politions that have prevailed at Cowes aforeſaid, and it being 
Vo... II. SP * 2 principal 
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« a principal object of the ſaid Eraſmns Carver and William Cyr. 
« ver, to counteract and prevent ſuch, the ſaid Archibald Gif 
e doth further covenant promiſe and agree to and with the laid 
« Fra/mus Carver and Willliam Carver, that he the ſaid Archival! 
&« Gie/ler ſhall and will uſe his utmoſt diligence and endeavours, 
« to prevent {hips or veſlels arriving at the Eaſt end of the 7/ 
« of Wight from being carried paſt the port of Port/month to thut 
« of Cordes, and allo to induce the mariners or commanders of 
e ſach ſhips or veſſels, as may come in at the Weſt end of the 
&« jiſland through the Needles, whenever it is practicable and ad- 
« viſable, to proceed to Portſmouth, and there put themſelves 


« under the direction of the ſaid Eraſmus Carver and Will 


« Carver, and that he will conſult and adviſe with the {1:14 
« Eraſmus Carver and William Carver, on and reſpecting the 
« affairs of ſuch ſhips or veſſels as may put into and remain 4 
« the port of Cowes under the care of the ſaid Archibald Gie/ley, 
and purſue ſuch meaſures as may appear to the ſaid E 
« Carver and William Carver for the intereſt of the concerned. 
“And whereas one of the cauſes of complaint before mentioned, 
« 1s the very heavy charge made at Cowes for the uſe of ware- 
« houſes, for depoſiting the cargoes of ſhips or vellels, the 
„ {aid Archibald Giefler doth alſo covenant promite and agrec, 
* to and with the ſaid Era/mus Carver and William Carver, that 
e they the ſaid Eraſmus Carver and William Carver, ſhall be at 
« full liberty to engage warehouſes at Cowes aforeſaid, on fucl: 
« terms and in ſuch manner, as they may think proper, in which 
« che ſaid Archibald Gicſler ſhall not upon any grounds or pre- 
e tence whatſoever, either directly or indiredly interfere. And 
« the ſaid Eraſmus Carver and William Carver, for the confidera- 
„tions herein before mentioned, do hereby covenant promile 
« and agree, to and with the ſaid Archibald Gisler, his executors 
„and adminiſtrators, that they the ſaid Eraſmus Carver and 
« illiam Carver, ſhall and will well and truly pay or allyw, or 
et cauſe to be paid or allowed to the ſaid Archibald Gigſſer his execs 
« tors adminiflrators or aſſigns, three fifth parts or ſhares of the com- 
* miſſion or agency to be received by the ſaid Eraſmus Carver and 
« JVilliam, on account of all ſuch ſhips or wefſels, the commanscters 
&« whereof may in conſequence of the encdeavenrs, mterference or in- 
* uence of the faid Archibald Cuifler, proceed from Cowes to Hor 
&« mor:th, and there put themſelves under the direction of the H“, Eros 
« mus Carver and ' illiam Carver, in manner herein before mentioned, 


« and likewiſe one and one half” per cent. on the amount of the bills of 


« the 
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« the ſeveral tradeſmen employed in the repairs of ſuch ſhips or veſſels, 
« togetber wwith one fourth part of ſuch ſum or ſums, as may be charged 
« or brought inio account for warehouſe rent, on the cargoes of ſuch 
« ſhips or veſſels reſpectively ; and alſo one ſixth part of ſuch ſum or 
« ſums as may be charged or brought into account, for warehouſe rent 
« on the cargoes , ſuch ſhips or veſſels as may be landed at Cowes 
« aforeſaid : And allo that they the ſaid Erafmus Carver and 
« Milliam Carver, Ibeir executors adminiſtrators and affigns, ſhall 
« and will, well and truly pay or allow, er canſe to be paid or allowed 
« unto the ſuid Archibald Giefler his executors adminiſtrators or aſſigns, 


« one fourth part or ſhare of the commiſſion or agency to be receive! 
« by the ſaid Eraſmus Carver and Willam Carver, on account © of all 


« ſuch ſhips or veſſels that may arrive or put into the port of Portf+ 


* mouth or remain in the limits thereef, uader the care and dire&imn 
« if the ſuid Eraſmus Carver and Miiliam Carver; and libr eic 
& one half per cent. on the amount of the bulls of the ſeveral tradeſmen 
« employed in the repairs of ſuch ſhips or veſſels ; and in order to pre- 
vent any miſunderſtanding or diſputes, with reſpect to the com- 
« miſfion and diſcount to be paid and divided, between the ſaid 
* Eraſmus Carver and William Carver and the faid Archibald Gigſler, 
and for the better aſcertaining thereof, it is hereby mutually 
* covenanted declared and agreed upon, between the ſaid Eraſmus 
Carver and William Carver and the ſaid Archibald Giefler, that 
«one fifth part of the commiſſion or agency on each {hip ſhall 
„and may he fir{t retained by the party, under whoſe care ſuch 
« {hip or veſſel ſhall be, as a full compenſation for clerks, boat 
hire, and all other inctdental charges, and expences in regard 

„of ſuch ſhips or veſſels reſpectively; after which deduction, 
« the then remaining ballance of ſuch commiſſions or agency, ſhall be 
* d;vided between the ſaid Eraſmus Carver and William Carver and 
* the ſaid Archibald Gieſler, in the proportion herein before mention- 
*:1; and that ſuch commiſſion or agency ſhall be aſcertained, 
by one party's producing to the other, true and authentic 
copies of the general accounts of each ſhip or veſſel, under their 
* reſpeive care and direction, figned by the ſeveral maſters of 
* ſuch ſhips or veſſels reſpectively, and notarially authenticated. 
* And it is hereby further covenanted declared and agreed upon, 
by and between the ſaid Eraſmus Carver, and William Carver, 

*and the taid Archibald Giefler, that this preſent contract and 
agreement thall commence and take effect from the date here- 


* of, and ſhall continue in full force and virtue for the term of 


* {even years, during the whole of which {aid term, the faid 
. parties 


WavcGcy 


Carvrs. 
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« parties or either of them, ſhall not upon any grounds or pre- 
e tence whatſoever, directly or indirectly, enter into, or fort 
% any connection contract or agreement, with any other houſe 
or houſes, or with any perſon or perſons whatſoever, concerning 
the commiſſion or agency of ſhips or veſſels, that may during 
the ſaid term, put into or arrive at either of the before men- 
« tioned ports of Port/mouth, or Cowes, nor {hall the ſaid Arclli— 
« bald Giefler at the expiration of the ſaid term of ſeven years, 
« directly or indirectly, eſtabliſh himſelf at Gofport or Portfmout\, 
nor on any grounds or pretences whatſoever, enter into or ior: 
« any connection, contract, or agreement, with any houſe or 
e houſes, perſon or perſons whomſoever at Goſport or Portſmouth 
« aforeſaid. And alſo that they the faid Eraſmus Carver and 
& William Carver, and the ſaid Arcbibuld Greflrr, ſhall and will 
meet at G//þort on or about the firſt day of September year! y 
for the purpoſe of examining and ſettling their accounts, con- 
„ cerning the ſaid commiſſion buſineſs, and that ſuch party fron 
« whom the ballance ſhall then appear to be due, ſhall and will 
„ well and truly pay or ſecure the ſame unto the other party, 
his executors adminiſtrators or aſſigns, on or before the 29111 
« day of the ſaid month of September yearly. And it is hereby 
« likewiſe covenanted declared and agreed, by and between the 
« ſaid Ergfmus Carver and William Carver, and the ſaid Archibald 
<« Gre/ler, that each party ſhall ſeparately run the riſque of, and 


e ſuftain all ſuch loſs and loſſes as may happen on the advance 'f 


&« monies, in reſpect of any {hips or veſſels, under the immediate 
e care of either of the ſaid parties reſpectively; it being the 
<« true intent and meaning of theſe preſents, and of the parties 
<« hereunto, that ci her of them the ſaid Eraſmus Carver and Mil- 
« lam Carver and Archibald Giger ſhall at any time or times during 
« the continuance of this agreement, be in any<iſe injured prejudiced or 
* affected, by any leſe or loſſes that may happen to the other of them, 
* or that either of them ſhall in any degree be anſwerable or account- 
* able, for the acts deeds or receipts of the other of them, but that 


* each of them the ſaid Eraſmus Carver and William Carver, 


* and Archibald Giefler, fhall in his own perſon and with his 
* owwn goods and effetts, reſþcAively be anſwerable and account- 


« able, for his own loſſes, atts, deeds and receipts. Provided al- 


« ways nevertheleſs, and it is hereby declared and agreed to 
© be the true intent and meaning of theſe preſents, and the 
e parties hereunto, that in caſe the houſes of either of them the 


* ſaid Eraſmus Carver and William Carver, and Archibald Gisler, 


2 e {hall 


IN THE THIRTY-FOURTH YEAR OF GEORGE III. 


« ſhall diflolve or ceaſe to exiſt, from any circumſtance whatſo- 
ever, before the expiration of the ſaid term of ſeven years, 


that then this preſent agreement and every clauſe ſentence and 


thing herein contained, ſhall from thence ceaſe determine and 
be abſolutely void, to all intents and purpoſes whatſoever ; 
but without prejudice nevertheleſs, to the ſettlement of any 
accounts that may then remain open and unliquidated, be- 
« tween the ſaid Eraſmus Carver and William Carver, and the 
« ſaid Archibald Giefler, which ſhall be ſettled and adjuſted, 
« within the ſpace of fix months next after the diſſolution of 
« the houſes of either of them the ſaid Eraſinus Carver and 
« William Carver and Archibald Giefler ; and alſo that at the ex- 
% piration of the ſail term of ſeven years, it {hall be at the option 
« of the ſaid Eraſmus Carver and William Carver, to renew this 
agreement for the further term of ſeven years, under and 
« ſubject to the ſeveral clauſes covenants and agreements here- 
« in before particularly mentioned, and ſet forth, which the ſaid 
« Archibald Giefler doth hereby engage to do. And it is hereby 
further covenanted declared and agreed, by and between the 
« ſaid Eraſmus Carver and William Carver, and Archibald Giefler, 
that theſe preſents do not, nor ſhall be conſtrued to mean to 
« extend to ſuch ſhips or veſſels, that may come to the addreſs 
of either of the ſaid parties reſpectively, for the purpoſe of 
loading or delivering any goods wares or merchandize, it 
being the true intent and meaning of theſe preſents, and the 
parties hereunto, that the foregoing articles ſhall not, nor 
* ſhall be conſtrued to bear reference to their particular, or ſepas 
* rate mercanlile conterus or couucctiaus; and that in caſe any diſ- 
« putes or miſunde : ſtandings ſhall hereafter ariſe between them, 
«* reſpecting rhe true intent and meaning of any of the articles 
* or covenants hereinbefore contained, that then ſuch diſputes 
or miſunderſtandings ſhall be ſubmitted to the arbitration af 
two indifferent perſons, one to be choſen by the faid Eraſmus 
* Carver and J/illiom Carver, and the other by the ſaid Arcbi- 
* bald Gigſſer; and in caſe ſuch two perſons cannot agree about 
the ſame, then they are hereby empowered to name ſome third 
* perſon, as an umpire; and it is hereby declared and agreed, 
that the award and determination of the {uid referees and um- 
* pire, or any two of them concerning the object in diſpute, 
* thall be made and ſettled ſix calendar months next after ſuch 
differences {hall have ariſen between the ſaid parties, and ſhall 
Vol. II. | 38 « be 
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be abſolutely final, concluſive and binding. And laſtly for 
the true performance of all and every the covenants articles 
Hand agreements herein before contained, they the ſaid Eraſmus 
Carver and William Carver and Archibald Gigſſer, do hereby 
bind themſelves their heirs executors and adminiſtrators, each 
« to the other, in the penalty of five thouſand pounds of lawful 
« money of Great Britain, firmly by theſe preſents.” * 

In purſuance of theſe articles, Giger removed from Plymouth 
and ſettled at Cowes, where he carried on the buſineſs of a {hip 
agent, in his own name, and contracted for the good &c, which 
were the ſubject of the action. | 

And the queſtion was, whether the Defendants were partners 
on the true conſtruction of the articles? 

This was argued in Trinity Term laſt by Clayton, Serjt. for the 
Plaintiff, and Role, Serjt. for the Defendants, and a ſecond 
time, in the preſent term, by Le Blanc, Serjt. for the Plaintiff, 
and Lawrence, Serjt. for the Defendants. The ſubſtance of the 
arguments for the Plaintiff, was as follows. 

The queſtion in this caſe is, whether the articles of agreement 
entered into by the Defendants, conſtituted a partnerſhip between 
them? That ſuch was the effect of theſe articles, will appear by 


conſidering the general rules of law reſpecting partners, and the 


particular circumſtances of the caſe, The law 1s, that where- 
ever there is a participation of profits a partnerſhip is created; 
though there is a difference between a participation of profits 
and a certain annual payment. Thus in Grace v. Smith, 2 Black, 
998, a retiring partner lent the other who continued in buſineſe, 
a certain ſum of money. at 5/. per cent, and was to have an an- 
nuity of 300 J. a-year for ſeven years, the whole of which was 
ſecured by the bond of the partner who remained in trade. This 
was holden not to make the lender a partner; but Chief Juſt. 
De Grey there ſaid, The queſtion is, what conſtitutes a ſecret 
« partner? Every man who has a /hare of the profits of a trade, 
* ought alſo to bear his ſhare of the tos ; and if any one takes part 


« of the profits, he takes a part of that fund, on which the creditor 


* of the trader relies for his payment. I think the true criterion is, 
“to inquire whether Smith agreed to ſhare the profits of the trade 
« with Robinſon, or whether he only relied on thoſe profits as a 
„ fund for payment.” And Black/one J. alſo ſaid, © The true 
& criterion, when money is advanced to a trader, is, to confider 
« whether the profit or premium is certain and defined, or caſual and 
* ind /rmite, and depending on the accidents of trade in the former 
Cate it is a loan, zl the latter a partnerſhip.” In Bloxam v. Pell cited 

in 
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in Grace v. Smith, a ſum ſecured with intereſt on bond, and alto 
an agreement for an annuity of 200. a- year for fix years, if 
Brooke fo long lived, as in lieu of the profits of the trade, with 
liberty to iet, books, was holden by Lord Mansfeld to con- 
ſtitute a partnerſhip. In Hoare v. Dawes, Dongl. 371. 8vo. 
a number of perſons unknown to each other, and without any 
communication together, employed the ſame broker to purchaſe 
tea at a fale of the Eaſ Iudia Company. The broker bought « 
lot, to be divided among them according to their reſpective or- 
ders, and pledged rhe warraats with the Plaintiff, for more 
money than they turned our to be worth; on the broker becoming 
a bankrupt, the Plaintift ſued two of the purchaſers, conſidering 
them all as ſecret partners, and liable for the whole. But the 
Court held there was no partnerſhip, and Lord Mansfield ſaid 
„There is no undertaking by one to advance money for another, 
* nor any agreement to ſhare with one another in the profit or leſs.” 
In Coofe v. Eyre, ante vol. 1. P. 37. one of the Defendants had 
bought a quantity of oil of the Plaintiffs, and the other Defen- 
dants had agreed before the purchaſe, each to take certain ſhares 
of the quantity bought; but when bought, each was to do with his 
own ſhare as he pleaſed : they were holden not to be partners, for 
there was mo ſhare of profit or loſs. In Young v. Axtell and ano- 
ber (a), which was an action to recover 600 J. and upwards, for 
coals fold and delivered by the Plaintiff a coal merchant, an 
agreement between the detendants was given 1n evidence, ftating 
that the defendant Mrs. Ax#cl/ had lately carried on the coal 
trade, and that the other defendant did the ſame; that Mrs. 
Axtell was to bring what cuſlauiers fhe contd, into the tufineſs, and 
that the other was to pay ber an annuity, and alfa 25. for every 
chaldron, that ſboul be fold to thoſe perſons who bad been ber caf< 
tomers, or were of her recommending, The Plaintiff allo proved, 
that bills were made out for goods ſold to her cuſtomers, in 
their joint names; and the queition was whether Mrs, Axlell 
was liable for the debt? Lord Manie laid, © he ſhould have 
rather thought oz 7c agreement only, that Mrs. Axiell would be 
liable, not on account of the annuity, but the ether payment, as that 
« world be increaſed in proportion as ſhe increajed the bujineſs, How- 
ever as the ſuffered her name to be uſed in the butineſs, and 
held herſelf out as a parter, ſhe was certainly liable, though the 
% Plainti!F did not, at the time of dealing, know that ſhe was a 


(a) At Guilthall Sittings after Hil. 24Geo. 3. | Lc Blanc irom a M. note. 
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% partner, or that her name was uſed.” And the jury accord- 
ee ingly found a verdict for the Plaintiff. 

It appearing therefore, from theſe authorities, that a par. 
ticipation of profits 1s ſufficient to conſtitute a partnerſhip, it 
remains to be ſeen, whether the agreement in queſtion did not 
eſtabliſh ſuch a participation of the profits of the agency buſineſa, 
between the Defendants, as to make them liable as partners, 
In the firſt place, it is ſtated in the recital, that the Carvers and 
Gre/ler had agreed to allow each other, certain proportions of 
each other's commiſſions and profits. It is then agreed, that 
Gieſler ſhould, when required by the Carvers, remove from 
Plymouth to Corves, and there eſtabliſh a houſe: and in conſe- 
quence of the Carver“ recommendation and aſſiſtance to ſup- 
port the houſe, Gre/ler is to allow them a moiety of the com- 
miſſion on {hips putting into the port of Cos, or remain- 
ing in the road to the Weſtward, addreſſed to him, and a 
moiety of the diſcount on the tradeſmen's bills, employed on 
ſuch ſhips: he alſo covenants to adviſe with the Carvers and 


purſue ſuch meaſures as may appear to them to be for the intereſt 


of the concerned. On the other hand, the Carvers agree to 
pay Gie/ler three-fifths of the agency of all veſſels, which 
{ſhall come from Cowes to Port/menth, and put themſelves under 
the direction of the Carvers, by the recommendation of Giger, 
one half per cent. on tradeſmen's bills, and certain proportions 
of warehouſe rent and agency. Each party is likewiſe to pro- 
duce true copies of the accounts of the ſhips to the other, and 
neither 2s to form any other connection 1n the agency bulineſs, 
during the period agreed upon: and they are to meet once a 
year at Goſport, to ſettle their mutual accounts, and pay over 
the ballance. Now it was not poſhble to expreſs in clearer 
terms, an agreement to participate in the profits of the buſineſs 
of {hip agents, and to eſtabliſh a joint concern between the two 
houſes. It may be objected, that there is a proviſo, that neither 
of the parties ſhall be anſwerable for the loſles of the other; 
but this would certainly be not binding on the creditors. Lord 
Craven v. WWiddows, 2 Chan. Cof. 139, Heath v. Percival, 1 Pre. 
Mme. 682. Rich v. Coe, Cowp. 636. An agreement to ſhare pro- 


fits alone, cannot prevent the legal conſequence of allo ſharing 


loſſes, for the benefit of creditors. Perhaps it may be difficult 


to find an exact definition of a partnerſhip, but it has been 


always holden, that where there is a ſhare of profits, there {hall 
alſo be ſhare of loſles, for whoever takes a part of the capital, or 
4 of 
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of the profits upon it, takes a part of that fund to which the pub- 
lic have given credit, and to which they look for payment, If 
there be no original capital, the profits -of the trade are them- 
ſelves a capital, to which the creditor 1s to have recourſe. Thus 
if in the year 1791 the profits were 100/, and in the year 1792 
there was a loſs of 104, of courſe the profits of the preceding 
year, would be the ſtock to which the creditor would reſort for 
the payment of the debts which conſtituted part of the loſs of 
the ſacceeding year. Indeed it is by no means neceſſary that 
to conſtitute a partnerſhip, the parties thould advance money by 
way of capital; many joint-trades are carried on, without any 
ſuch advance: there is therefore no ground to object, in the 
preſent inſtance, that neither party brought any moncy into a 
common ſtock, in order to carry on their buſineſs. 

On behalf of che Defendants, the arguments were as follow. 
The queſtion is, whether this agreement creates ſuch a partner- 
ſhip, as to make all hable to the debts of each. A partnerſhip 
may be defined to be, © the relation of perſons agreeing to join 
ſtock or labour, and to divide the profits.” This Pufendorf de- 
ſcribed it, Contraclus ſocietatis eff, quo duo plurgfoe inter fe fe— 
cuniam, tes, aut operas conferunt, eo fine, ut quod inae redit licri inter 
 ſingulos pro raid dividatur, lib. 5. cap. 8. Partners therefore, can 
only be liable on the ground of their being joint: contractors, 
or as partaking of a joint ſtock. In many caſes, in which 

queſtions of this ſort have ariſen, and the perſons have been 
holden to be partners, goods had been fold, and a common 
fund eſtabliſhed, to which the creditor might look for payment ; 
and there it was highly reaſonable to hold, that if many perſons 
purchaſe goods on their joint account, though in the name of 
one only, and are to ſhare the profits of a re-ſale, they ſhall be 
conſidered as joint=contraRors, and therefore liable as partners. 
So if a joint-ſtock or capital, or joint- labour be employed, each 
party is intereſted in the thing on which it is employed, and, 
in the profits reſulting from it. But in the preſent caſe, there 
is no joint- contract for the purchaſing goods, nor any joint-ſtock 
or labour, but the parties are to {hare in certain proportions, the 
profits of their ſeparate ſtock, and ſeparate labour: there was no 
houſe of trade or merchandize eſtabliſhed, but two dillinct 
houſes, for the purpoſe of carrying on the buſineſs of ſhip agency, 
on two diſtin accounts. The profits are not a capital, unlet; 
carried on as capital, and not divided. Ship agents are not 
Vo. II. 3 R traders, 
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traders, but their employment is merely to manage the concerns 


of ſuch ſhips in port, as are addreſſed to them. Suppoſe two 
fiſhermen were to agree to ſhare the profits of the fiſh that each 
might catch, one would not be liable for mending the nets of the 
other. So if two watermen agree to divide their fares, ncither 
would be anſwerable for repairing the other's boat. Nor would 
any artificers who entered into ſimilar agreements to ſhare the 
produce of their ſeparate labour, be obliged to pay for each 
other's tools or materials. And this 1s not an agreement as to the 
agency of all ſhips, with which the parties were concerned, for 
ſuch as came to the particular addreſs of one, were to be the 
ſole profit of that one. It was indeed clearly the intent of 
the parties to the agreement, and is ſo expreſſed, that neither 
ſhould be anſwerable for the loſſes acts or deeds of the other, 
and that the agreement ſhould not extend to their ſeparate mer- 
cantile concerns. It muſt therefore be a ſtrong and invariable 
rule of law, that can make the parties to the agreement reſpon- 
ſible for each other, againſt their expreſs intent. But all caſes 
of partnerſhip which have been hitherto decided, have proceed- 
ed on one or other of the following grounds; 1. Either there 
there has been an avowed authority given to one party to contract 
for the reſt. 2. Or there has been a joint-cipital or ſtock. z. 
Or, in caſes of dormant partners, there has been an appearance 
of fraud in holding out falſe colours to the world. Now the 
preſent caſe, 1s not within either of thoſe principles : becauſe 
there was no authority given to either party to contract for the 
others ; nor was there any joint-capital or ſtock ; nor were the 
public deceived by any falſe credit; no fraud is ſtated cr at- 


rempted to be proved, nor can the Court collect from the articles 


that any was intended: it was merely a purchaſe of Giz//er's pro- 
fits by giving him a ſhare of thoſe of the Carvers, to prevent a 
competition between them. 

Lord Chief Juſtice Eyxz.—This caſe has been extremely well 
argued, and the diſcuſſion of it has enabled me to make up my 
mind, and removed the only difficulty I felt, which was, whe- 
ther by conſtruing this to be a partnerſhip, we ſhould not de- 
termine, that if there was an annuity granted out of a banking 
houſe; to the widow, for inſtance, of a deceaſed partner, it would 
make her liable to the debts of the houſe, and involve her in a 


bankruptcy. But I think this caſe will not lead to that con- 


ſequence, 


The 
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as between the parties themſelves, but not with reſpect to the wy 
world at large. If the queſtion were between A. and B. whether Waves 
they were partners or not, it would be very well to inquire . 
whether they had contributed, and in what proportions, ſtock 
or labour, and on what agreement they were to divide the pro- 
fits of that contribution. But in ali thele caſes, a very different 
queſtion ariſes, in which that definition is of little ſervice. The 
queſtion is generally, not between the parties, as to what ſhares 
they ſhall divide, but reſpecting creditors, claiming a ſatisfaction 
out of the funds of a particular houſe, who ſhall be deemed 
liable in regard to theſe funds? Now a caſe may be ſtated, in 
which it is the clear ſenſe of the parties to the contract, that they 
ſhall not be partners; that A. is to contribute neither labour 
nor money, and, to go {till farther, not to receive any profits. 
But if he will lend his name as a partner, he becomes as againſt 
all the reſt of the world, a partner, not upon the ground of the 
real tranſaction between them, but upon principles of general | 
policy, to prevent the frauds to which credirors would be liable, : 
if they were to ſuppoſe that they lent their money upon the 
apparent credit of three or four perſons, when in fact they lent 
it only to two of them, to whom, without the others, they 
would have lent nothing. The argument gone into, however 
proper for the diſcuſſion of the queſtion, is irrevelant to a great 
part of the caſe, Whether theſe perſons were to interfere more 
or leſs, with their advice and directions, and many 1mall parts 
of the agreement, I lay entirely out of the caſe; becauſe it is 
plain upon the conſtruction of the agreement, if it be conſtrued 
only between the Carvers and Gie/ler, that they were not, nor 
ever meant to be partners. They meant each houſe to carry 
on trade without riique of each other, and to be at their own 
loſs. Though there was a certain degree of controul at one 
houſe, it was without an idea that either was to be involved in 
| the conſequences of the failure of the other, and without un- 
derſtanding themſelves reſponſible for any circumſtances that 
might happen to the loſs of either. That was the agreement 
between themſelves. But the queſtion is, whether they have 
: not by parts of their agreement, conſtituted themſelves partners 
| in reſpect to other perſons, The cafe therefore is reduced to the 
: ſingle point, whether the Carvers did not intitle themſelves, and 
did not mean to take a moiety of the profits of C:z/cr's houſe, 
generally and indefinitely as they ſhould ariſe, at certain times 
, agreed 
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agrecd upon for the ſettlement of their accounts. That they 
have ſo done, is clear upon the face of the agreement: and upon 
the authority of Grace v. Smith (a), he who takes a motety of all 
the profits indefiaitely, ſhall, by operation of law, be made liable 
to loſſes, if loſſes ariſe, upon the principle that by taking a part 
of the profits, he takes from the creditors a part of that fund 
which is the proper ſecurity to them for the payment of their 


debts. That was the foundation of the deciſion in Grace v. 


Smith, and I think it ſtands upon the fair ground of reaſon, I 
cannot agree, that this was a mere agency, in the ſenſe contended 
for on the part of the Defendants, for there was a riſk of profit 
and loſs: a ſhip agent employs tradeſmen to furniſh neceſſaries 
for the ſhip, he contracts with them, and 1s hable to them, he 
alſo makes out their bills in ſuch a way as to determine the 
charge of commiſſion to the ſhip owners. With reſpect to the 
commiſſion indeed, he may be conſidered as a mere agent, but 
as to the agency itſelf, he is as much a trader as any other man, 
and there is as much riſk of profit and loſs, to the perſon with 
whom he contracts, in the tranſactions with him, as with any 
other trader. Itis true he will gain nothing but his diſcount, 
but that is a profit in the trade, and there may be loſſes to him, 
as well as to the owners. If therefore the principle be true, that 
he who takes the general profits of a partnerſhip muſt of neceſſity 
be made liable to the loſſes, in order that he may ſtand in a juſt 
ſituation with regard to the creditors of the houſe, then this is a 
caſe clear of all difficulty. For though with reſpect to each other, 
theſe perſons were not to be conſidered as partners, yet they 
have made themſelves ſuch, with regard to their tranſactions with 
the reſt of the world. I am therefore of opinion that there ought 
to be judgment for the Plaintiff. | 

GovuLD, J. I am of the ſame opinion. 

HEATH, J. I am of the {ame opinion. | 

RooKE, J. having argued the caſe at the bar, declined giving 
any opinion. | 
Judgment for the Plaintiff, 


(a) 2 Black. 998. 
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EMERSON one, &c. . LASHLE x. 
IIS was an action of a//umpit, and the declaration ſtated, 
« that before and at the time of making the promiſe and 
xndertaking of rhe Defendant therein- after next mentioned, a cer- 
tain ation and attachment thereunto made, had been and was de- 
pending in the court of our lord the King holden e Mayor and 
Aldermen of the city of London, in the e of the Guilaball of 
the ſame city, according to the cuſtom of the ſaid city from time 
immemorial there uſed and approved of, (that is to ſay) a certain 
action and attachment, wherein the ſaid Defendant was Plaintiſl, 
and one Benjamin Boſtoc was Defendant, and Thomas Daniel the 
elder and Thomas Daniel the younger were garniſhees, and in 
which ſaid action and attachment, the ſaid Plaintiff before the 
making of ſuch promiſe and undertaking, had been retained 
and employed as the attorney of and for the ſaid Defendant, in 
the ſaid court, to wit at London &c; that while the ſaid action 
rt, and before the making of 
the promiſe and undertaking of the ſaid Defendant thereafter 
next mentioned, to wit on the 19th day of February in the ot 
year of our {aid lord the king, a certain-ru/e or order was made 
by ſaid court of ſaid lord the king before the mayor and alder- 
men aforeſaid, in the chamber of the Gzi/dhal! aforeſaid, whereby 
it was ordered, that the ſaid Emerſon, the Plaintiff's attorney in the 
aid aclion and attachment, ſhould at the next fitting of the Court, 
ſhew cauſe, why he the ſaid Emer/on had reſiſcd to proceed in the fail 
action and attachment, for the ſaid now Defendant, and to anſever 
the matter contained in a certain aavit of the ſaid Defendant, 
and one Milliam Norfolk fobn/on, as by faid _ or order, (refer- 
ence being thereunto had) will more fully appear: and ſuch pro- 
ceedings were thereupon had, that afterwards and befars the 
making of ſaid promiſe and undertaking of ſaid Defendant 
thereafter next mentioned, to wit on the 14th day of Ma in 


the thirtieth year aforeſaid, at London &c, a certain other rule er 


order was made by ſaid Court of our {ud lord the king, before 


the mayor and aldermen aforeſaid, in the chamber of the Guild. 
hall aforeſaid, upon reading the ſaid firſt mentioned rule, and 
upon hearing counſel for ſaid Plaintiſt and faid Defendant re- 
ſpectively, and reading the affidavits of faid Defendant and 
of ſaid Plaintift and of 
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the fail firſt mentioned rule ſhoula be diſcharged with cots (a), to be 


taxed by the proper officer, as by ſaid rule or order ſo made az 
laſt aforeſaid, (reference being thereunto had) will more fully 
appear; and the ſaid Zmer/ſon averred, that afterwards to wit 
on the 7th day of June in the zoth year aforeſaid, at London &c, 
the cls of and attending the ſaid laſt mentioned rule or order were 
trxed and allotved by one Thomas Tiaittle the proper officer in that 
bchaif, at a large ſum of money, to wit the ſum of 9/. 14.5. 5 4. 
of lawful money of Great Britain; of all which ſaid ſeveral pre- 
miſes, the ſaid Defendant afterwards to wit on ſame day and year 
laſt aforeſaid, at London &c, had notice; and by means thereof, 
and according to the form and effect of faid laſt mentioned rule 
or order, the ſaid Defendant then and there became liable to pay to 
the Plaintiff the ſaid ſum of 91. 145. 5d, when the ſaid Defendant 
hould be thereunto aſterwards requeſted ; and being fo liable the 
{aid Defendant in confideration thereof, afrerwards to wit on 


ſame day and year lait aforeſaid at London &c, promiled to pay 


&.“ There were alſo the common counts. 

The Defendant at firſt demurred generally to the firſt count, 
and pleaded the general iſſue to the others; but the demurrer, 
was afterwards withdrawn, and ach o/jumpfit pieaded to the whole 
declaration. The cauſe therefore went to trial, und 4 verdid 
was found for the Plaintiff on the firſt counc, ſubject to the 
opinion of the Court, on the queſtion, whether the action could 
be maintained ? | 

N. B. It appeared at the trial, that the Defendant at the time 
of entering the action and attachment in the Mayor's Court, 
and alſo at the time when the preſent action was brought, was 
reſident out of the juriſdiction of that court. 

Runnington, Serjt. on the part of the Plaintiff, There was 


ſufſicient ground in this caſe, on which an a/ump/t might be 


raiſed, for wherever there is a legal or equitable obligation to 
pay money, the law will imply a promiſe, according to the 
doctrine of Lord Mauſſſeld in Hawies v. Saunders, Coup. 290, 
and Rann v. Green, Cop. 476: and thus in Walker v. Witter, 
Dongl. 1, a foreign judgment was holden to be a ſufficient con- 
fideration to raiſe an a//zmp/it, In the preſent caſe the Defendant 
was under a legal obligation to pay the coſts, which he was 
ordered to pay by a court of competent juriſdiction, and the Court 
will therefore imply an ſumtſit in him. Thoſe coſts were not 

(a) The words of the latter rule were | e firſt rule) be diſcharged with coſts, to be 


It js ordered that the ſaid rule (i. e. the j © taxed by the proper offieer of this court.” 


wmpoſed 
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impoſed on him by way of penalty, but to indemnify Emerſon for 1793. 

the expence of defending himſelf againſt a rule, which had been SY 

granted againſt him without foundation. Though indeed in Emnurs.: 
former times coſts were conſidered as a penalty, yet they are now Maar: 
taken to be a debt, and go to the executor: or adminiſtrator ; 

1 Term Rep. B. N. 103, The King v. Chamberlayze ; and being a 

debt they may be proved under a commiſſion of bankrupt 

againſt tne Defendant, 2 Term B. R. 261, Gulliver v. Drinkwater, 

though judgment be not ſigned till after the commiſlion has iſ- 

ſued. 2 Blach. 1317, Ayleli v. Harford. It may poſtibly be ſaid, 

that the proper remedy was an attachment in the Mayor's Court; 

but ſuppoſing this to be true, it muſt be on the ground of a 

legal obligation on the Defendant to pay, and if fo, the law will 

create a duty. If there be two remedics, the party may ele 

which he will chooſe to purſue, But in fact, in the preſent caſe, 

there could be no remedy by attachment, the Defendant living 

out of the juriſdiction of the interior court. If therefore an 

action will not lie for the coſts, the Plaintiff is without any 

redlreſs. 

Clayton, Serjt. contra. No inſtance has been ſhewn, of an action 

being brought for colts awarded by an interlocutory order, in an 

inferior court: and if ſuch an action has never yet been brought, 

it aflords a ſtrong preſumption, that it will not he (a). Ac- 

cording to this principle, Liltlelon ſect. 108, ſpeaking of an action 

againſt the guardian in chivalry upon the ſtatute of Herten, tor 
the diſparagement of the heir by marriage, ſays “ It ſcemeth wo 
ſome, that no action can be brought upon this ſtatute, inſo- 
„much as it was never ſeen or heard, that any action was 
brought upon the ſtatute of Merton for this diſparagement 
„ againſt the guardian for the matter aforeſaid; and if any 
* action might have been brought for this matter, it hall be 
intended chat at fore time it would have been put in are (6). 
Although 


t be true, that in many caſes the law will imply a 
contract, where there is a debt or duty, yet there is neither in 


() lere the learned Seijeant mentioned 


a Cale of Pane v. Laces, 1s having been de- 


cided in the Court of Exchequer, in the year 
1-80, which was an ation of the ſame kind 
with the prefent, ta recover coſts awarded 
on a rule in that court, an which that Court 
heid, con'd net be ſopported. But as it was 
cited from memory, and all the circumſtances 
of it not preciſely known, I have taken the li- 
berty to omit it in the ſtatement of the argu- 
ment, - 


(3) In the great cafe of h v. Mit, 
2 Ly. Ravm. 944, this paſſage in Leittlezor is 
cited by Poevuy; Juſtice in his fourth reaſon, 
as affording an argument to ſhew that the 
action in that caſe would not lie, becauſe 
fuch a one had never been brought befure. 
But that opinion is controverted, and the 
paſſage commented upon by Helt, Ch, J. 
b. 957. See alſo Hurgr. and Baul. Co. 
Lizt. 81. 6. n. (2) 


this 
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this caſe, the coſts or an interlocutory rule being merely in the 
nature of a penalty. Thoſe colts are entirely of a diſtin& kind 
from coſts in the cauſe, which are given by the ſtatute of Clan. 
ceter, and combined with the debt in the final judgment. Whe— 
ther the Defendant be within the juriſdiction of the Mayor's 
Court or not, if the ſuperior courts have no power to create a 
debt, by ordering the payment of coſts on an interlocutory 


proceeding, which they clearly have not, neither can the inferior 


courts have that power. But if it were to be allowed, that the 
ſuperior courts of Meffminſfer-hall ſhould execute the orders of 
the inferior, the authority of the latter wauld be co-extenſive 
with that of the former. Beſides, if this action were to be 
maintained, the order of the inferior court muſt be taken to be 
concluſive, for the ſuperior court would not go into evidence, 
to learn whether the inferior did right in making ſuch order, 
and then the conſequence would be, that the ſuperior Court 
would enforce that order whether right or wrong. 


Lord Chief Juſtice EXRE. If there were nothing elſe in this 
caſe, but the mere circumſtance of its being an action brought 
for the firſt time, the Court would think again and again, before 
they would give it any encouragement. In general there is 
another remedy, (however that remedy may fail in an inferior 
court, whoſe juriſdiction is local) and the conſequence of our 
determining that an action would he for ſuch coſts as theſe, 
would be, that- inſtead of applications to the Court for their 
ſuperior interference, numberleſs actions would be brought, 
of which we have enough already. -And upon general princt- 
ples of law, it ſeems pretty clear, that no action can lie for ſuch 
coſts. In actions brought in ſuperior courts, the coſts become 
a duty only by being united with the debt in the judgment: 
there is that ſort of credit given to the judgments of a court 
of competent juriſdiction, that they create debts and duties, upon 
which actions of debt are founded. General policy and con- 
venience require, that faith ſhould be given to thoſe judgments, 
and that duties ſhould ariſe ; but as to the conduct, and all the 
ſteps belonging to the conduct of - the interlocutory proceedings, 
they are fit to be regulated by the authority of the Court where 
they ariſe, but by no means fit to be the foundation of general 
duties creating moral obligations. It is the power of the Court, 
that enforces theſe kind of orders, and the power of the Court 


will always be regulated by the diſcretion of the Court, in cauſes 
I f N which 
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which come before them. I was very much ſtruck with an 
obſervation of my brother Claylon, that if we ſuffer an action to 
be brought for colts thus ordered to be paid in an inferior court, 


we mutt take that order to be final: we give credit indeed to 


judgments of inferior courts, becauſe there is a regular courſe, 
it thoſe judgments are 1mproper, by which they may be cor- 
rected; bat the caſe is very different with reſpect to theſe in- 
terlocutory orders, from which there is no appeal or writ of 
error. It would be impoſſible to take one of theſe interlocu- 
tory proceedings as final, and if we were to inquire whether the 
inferior court had done right, what a new field would be open 
for inveſtigation ! If a ſuperior court were to take into con- 
ſideration a cauſe, with which they had nothing to do, and to 
give judgment whether the inferior court had done right in 
making an interlocutory. order, it would be impoſhble for any 
ſuch court to go on with its ordinary buſineſs. The caſe that 
comes the neareſt to the ſupport of this action, is that of Th- 
King v. Chamberlayne (a), where the Court of King's Bench 
decided, that the coſts upon a recognizance to proſecute were 
in the nature of a debt, which an adminiſtrator might claim. 
But the expreſſions in that caſe muſt be underſtood according to 


the ſubject matter; properly ſpeaking, thoſe coſts were not a 


debt to any one, for if they were a debt, there was no occaſion 


for a recognizance to enforce the payment of them; the Court 


indeed held, that the original right devolved from the original 
party to the adminiſtrator, but if it were not a debt to the original 


party, it was not a debt to his repreſentative: the recognizance 


indeed was merely a ſecurity, without which the coſts could 
not have been recovered at all. That caſe therefore rather makes 
againſt the argument to which it is applied. Upon the whole 
therefore, though there will be a particular inconvenience ariſing 
in this caſe, from the circumſtance of the Defendant being out 
of the juriſdiction of the inferior court, it is better to oblige the 
other party to wait, till he can be brought within that juriſdic- 
tion, than to produce the miſchievous conſequences, which would 
enſue from our determining that this action could be maintained. 

GovuLD, J. 1 agree with my Lord, according to the rule of 
law laid down by Liltleton and Lord Coke, that it is better to ſub- 
mit to a particular inconvenience, than introduce a general miſ- 
chief. It is apparent, what an ill uſe might be made, of our eſta- 


(a) 1 Term Rep. B. R. 103. 
VoL. II. 37 bliſhing 
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bliſhing a precedent of this kind, Did any man ever hear of an 
action in a ſuperior court to recover colts, where there had been 
an interlocutory reference to a Prothonotary or Maſter ? It has 
been always holden, that an attachment was the proper remedy 
on the allocatur. | 

HEATH, J. I am of the ſame opinion. The queſtion ariſes 
upon an action for colts, given by an interlocutory order, which 
are not colts given\by the ſtatute of Glouce/tfer. It is a motion 
in an inferior court, by a party againſt his own attorney ; the 
court acting upon a power it has over its own miniſters, declares 
the complaint groundleſs, and inflicts a penalty. As therefore 
theſe coſts are a penalty, aad not given by the ſtatute of Glouceſter, 
I am of opinion that the action will not lie. | 


RookE, J. I am of the ſame opinion. I think it would be 
very dangerous to encourage actions of this ſort, 
Judgment for the Defendant. 


On a ſubſequent day, a rule was granted to ſhew cauſe, why 
the coſts awarded to the Plaintiff in the Mayor's Court, ſhould 
not be deducted from the coſts to be allowed to the Defendant 


in the preſent action, and why the Prothonemry ſhould not 


make his a/locatur after the deduction, 
Againſt which Clayton ſhewed cauſe, by urging that in caſes 


where coſts had been {ſet off againſt each other, they were con- 


ſidered as debts, for which there were mutual remedies by action. 

Runnington, Serjt for the rule: contended, that the Court 
might in their diſcretion, order the deduction to be made, and 
cited Thruſtout v. Crafter, 2 Black. 826, and Schoole v. Noble, 
ante vol. 1. 23; he obſerved alſo the peculiar hardſhip the Plain- 
tiff would be under, if the application were refuſed, as he had 


No remedy to recover the coſts given him by the rule in the 


inferior court. 
The Court, without heſitation, ſaid, it was highly reaſonable 
to allow the deduction, and therefore made the 


Rule abſolute, 


> 
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NicHoLSON v. CHAPMAN. 


HIS was an action of rover, brought under the follow- 
ing circumſtances. A conſiderable quantity of timber, 
the property of the Plaintiff, was placed in a dock on the banks 
of the Thames, but the ropes with which it was faitened ac- 
cidentally getting looſe, it floated, and was carried by the tide 
as far as Putney, and there left at low water, upon a towing- 
path within the manor of Wimbledon, Being found in this ſitu— 
ation, the bailiff of the manor, one Fairchild, employed the De- 
fendant Chapman, to remove the timber with his waggon from 
the towing-path which it obſtructed, to a place of ſafety at a 
little diſtance. This Chapman accordingly did, and when the 
Plaintiff fent to demand the timber to be reſtored to him, refuſed 
to deliver it up, unleſs 6/. 105. 4d, were paid, which he claimed 
partly by way of ſalvage, as a cuſtomary right due to the lord 
of the manor, and partly as a recompence to himſelf for the 
trouble of drawing the timber from the water fide to the place 
where it then lay: but this demand the Plaintiff refuſed to comply 


with, and did not tender any other ſum. The bailiff ated under 


the following order, made at a court leet of the lord of the 
manor, in May 1792, Complaint having been made to this 
court of the great detriment ariſing to the tenants &c within 
this manor, from timber having been left by the tide upon the 
“ towing path within the ſame ; it is ordered, that Francis Fazir- 
ci child the bailiff of this manor, do under the authority of this 
* court, remove the ſame to a proper place of ſafety, until the 
lord or his {ſteward ſhall give proper directions, for the benefit 
of the particular owner or proprietor thereof.“ But no ſuch 
cuſtomary right as was ſetup in the lord, was eſtabliſhed at the 
trial; the Lord Chief Juſtice therefore directed the jury to aſcer- 
tain, what they thought a proper compenſation for the carriage 
of the timber by the Defendant, as above ſtated. They anſwered 
that two guineas were a reaſonable ſum for that purpoſe, upon 
which it was agreed that a verdict ſhould be found for the plaintiff 
for the value of the timber, ſubject to the opinion of the Court on 
the queſtion, whether there ought not to have been a tender of 
two guineas, before action brought: if the Court ſhould be of 
that opinion, the verdict to be entered for the Defendant, he 
undertaking to deliver up the timber on payment of two gui- 
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neas; but if they ſhould be of a contrary opinion, then the ver. 
dict to be entered for the Plaintiff for the value. 

This que ſtion was now argued by Adair and Runninglon, Serjts 
on part of the Plaintiff, as follows. 

The firſt queſtion is, whether the refuſal to differ the tim- 
ber, on the part of the Defendant, was not tortious, and evi- 
dence of a converſion? It is ſufficient to make the refuſal tortious, 
that he was unable to ſupport the demand which he made, as a 
condition of the delivery. That demand was for 6/7. 10s. 47. 
which included the ſum ſuppoſed to be due by cuſtom to the 
lord of the manor, as well as a recompence to the Defendant, 
for conveying the timber to the place where it lay : but ſuch 
cuſtomary right was not ſupported at the trial. Now upon 
a general demand, a refuſal to deliver goods without annexing 
a condition to the delivery, with which the owner is not bound 
to comply, is a tortious refuſal, and amounts to evidence of a 
converſion. It being then aſcertained that the condition im- 
poſed by Chapman was unreaſonable, the remaining queſtion 
will be, whether the demand of the Plaintiff, unaccompanied 
with any tender, were a legal demand ? Now the Plaintiff was 
not bound to tender any thing, unleſs the Detendant could have 
maintained a demand againſt him. But it is clear that Chapman 
took the goods merely by the direction of the bailiff of the manor, 
and not with any view or motive to preſerve them for the 
true owner, or to act in any manner for his benefit: Chapman 
therefore had no right of action againſt the Plaintiff. If he could 
have maintained any action, he muſt have declared as having 
done what he did, at the ſpecial inſtance and requeſt of the 
Plaintiff, but ſuch an implication would have been negatived 
by evidence, ſhewing that the timber was taken for the payment 
of a duty to the lord of the manor. And as it was not taken 
with a view to preſerve it for the owner, no arguments from the 
general doctrine of ſalvage, can be applicable to this caſe. If 
therefore the Defendant was not intitled to make a demand on 
the Plainuff, he could have no hen on the timber, ſo as to 
juſtify him in refuſing to deliver it. 

Bond and Clapton Serjts. thus argued on the other ſide. The 
demand of the Plaintiff, unleſs accompanied with a tender of 
proper ſatisfaction for the trouble and labour which the De- 
fendant had exerted in faving his property, was not ſuch a de- 
mand, as that a refuſal to comply with it will make the De- 
fendan: guilty of a converſion, The Defendant was entitled to 


ſuch 
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zuch ſatisfaction, on grounds of public policy, for the timber 


| having been left by the falling of the tide on the bank of the 


river, might at high water have floated again, and been car- 
ried farther off; the removing it therefore from the place 


where it lay, was clearly a benefit and convenience to the 


owner. This caſe bears a reſemblance to that of ſalvage, but 
is much ſtronger; for ſalvage generally ariſes from the dan- 
gers of the ſcas, againſt which no human prudence can 
guard; but here the timber probably got looſe from the moor- 
ings, from the careleſs manner in which it was faſtened. In 
the caſe of ſalvage, by the authority of the common law, the 
perſon who ſaves the property of another is not guilty of a 
converſion, by refuſing to deliver it up, till there has been 
tendered to him a reaſonable compenſation. 1 Ld. Raym. 392, 
Hartford v. Jones, Salk, 654. pl. 2. And though the detendant 
in this inſtance might. have made too large a demand, yet the 
demanding a ſum larger than that which the jury have found 
to be reaſonable, could nor be a forfeiture of the original right. 
By the common law, every perſon who employs labour or 
{kill on the goods -of another, without a ſpecial contract, 1s 
intitled to retain them till a proper recompence is made. Thus 
likewiſe the owner of an eſtray muſt tender to the lord, the 
expences which have been incurred in the finding keeping 
and proclaiming it, before he is intitled to a return (a); and 
it is laid down, 1 Rol. Abr. 879. pl. 5. that if the lord require 
more for amends than is reaſonable, ſtill if the owner does 
not tender ſufficient amends for the feeding, the d-tainer of 
the eſtray (5) is lawful. Suppoſing the poſition to be true, as 
laid down by the other fide, that Chopman had no right of 
action for his trouble and labour, it 1s clearly in favour of his 
right to detain the timber, ſince it is a principle of law and 
Juſtice, that if a meritorious party can have no recompence but 
by the detention of the thing, he {hall have a lien to a reaſon- 
able extent. If the caſe of Binftead v. Buck, 2 Black. 1117, be 
thought to be againſt the Defendant's right to a lien, it is to 
be obſerved, that it was not neceſſary for the preſervation of the 


(a) The inſtance here put, of an eſtray, though the owner be under a legal incapa- 
does not ſeem to be parallel with the caſe in | city to claim, as an infant, feme covert ex- 
queſtion, ſince an eſtray becomes the abſo- | ecutrix, priſoner, or beyond ſea. 5 Co. 107, 
ſolute property of the lord, after the procla- 6. and 108, 6. Sir Henry Conflable"s caſe. 
mations, and a year and a day paſſed with- (5) See Bro. Ahr. tit. Eray and & ail. 
cut a claim being made; and this, even ' p/.1. 44 Ed. 3. 14. 
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Plaintiff's dog in that caſe, that the Defendant ſhould kcep it az 
he did ; but here, unleſs Chapman had drawn the timber to a 


place out of the reach of the tide at high water, it might have 


been entirely loſt. 
Cur, vult adviſ. 


On this day, after conſideration, the opinion of the Court 
was thus delivered by | | 

Lord Chief Juſtice ExR R. The only difficulty that remained 
with any of us, after we had heard this caſe argued, was upon 
che queſtion whether this tranſaction could be aſſimilated to 
{alvage? The taking care of goods left by the tide upon the 
banks of a navigable river, communicating with the ſea, may 
in a vulgar ſenſe be ſaid to be ſalvage; but it has none of the 


qualities of ſalvage, in reſpect of which the laws of all civilized 


nations, the laws of Oleron, and our own laws in particular, 
bave provided that a recompence is due for the ſaving, and that 
our law has alſo provided that this recompence ſhould be a lien 
upon the goods, which have been ſaved. Goods carried by ſea, 
are neceſſarily and unavoidably expoſed to the perils, which 
ſtorms, tempeſts and accidents, (far beyond the reach of human 
foreſight to prevent) are hourly creating, and againſt which, it 
too often happens, that the greateſt diligence and the molt ſtre- 
nous exertions of the mariner cannot protect them. When goods 
are thus in imminent danger of being loſt, it is moſt frequently 
at the hazard of the lives of thoſe who ſave them, that they are 
ſaved. Principles of public policy dictate to civilized and com- 
mercial countries, not only the propriety, but even the abſolute 
neceſſity of eſtabliſhing a liberal recompence, for the encourage- 
ment of thoſe who engage in ſo dangerous a ſervice. 

Such are the grounds, upon which ſalvage ſtands} they are 
recognized by Lord Chief Juſtice Holl in the caſe which has 
been cited from Lord Raymond, and Salkeld (o). But fee how 
very unlike this ſalvage is, to the caſe now under conſideration. 
In a navigable river within the flux and reflux of the tide, but at a 
great diſtance from the ſea, pieces of timber lie moored together 
in convenient places; careleſſneſs, a flight accident, perhaps a 
miſchievous boy, caſts off the mooring rope, and the timber 


floats from the place where it was depoſited, till che tide falls, 


and leaves it again ſomewhere upon the banks of the river. 
Such an event as this, gives the owner the trouble of employing a 


(a) 1 Ld. Raym. 393. Salk. 654. pl. 2. 
4 man, 
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man, ſometimes for an hour, and ſometimes for a day, in looking 
after it, till he finds it, and brings it back again to the place from 
whence it floated. Tf it happens to do any damage, the owner 
mult pay for that damage; it will be imputable to him as care- 
!eſſneſs, that his timber in floating from its moorings is found 
damage feaſant, if that ſhould happen to be the caſe. But this 
is not a caſe ef damage feaſance; the timber is found lying upon 
the banks of the river, and is taken into the poſſeſſion, and 
under the care of the Detendant, without any extraordinary ex- 
ertions, without the lęaſt perſonal riſque, and in truth, with very 
little trouble. It is therefore a caſe of mere finding, and taking 
care of the thing found, (I am willing to agree) for the owner. 
This is a good office, and meritorious, at leaſt in the moral ſenſe 
of the word, and certainly intitles the party to ſome reaſonable 
recompence from the bounty, if not from the juſtice of the owner; 
and of which, if it were refuſed, a court of juſtice would go as 
far as it could go, towards enforcing the payment (a). So it 
would, if a horſe had ſtrayed, and was not taken as an eftray by 
the lord under his manerial rights, but was taken up by ſome 
good natured man and taken care of by him, till at ſome trou- 
ble, and perhaps at ſome expence, he had found out the owner, 
So it would be in every other caſe of finding, that can be ſtated, 
(the claim to the recompence differing in degree, but not in 
principle ;) which therefore reduces the inerits of this caſe to this 
ſhort queſtion, whether every man who finds the property of 
another, which happens to have been lot, or miſlaid, and 
voluntarily puts himſelf to ſome trouble and expence, to preſerve 
the thing, and to find out the owner, has a lien upon 1t for the 
caſual, fluctuating, and uncertain amount of the recompence, 
which“ he may reaſonably deſerve? It is enough to ſay, that 
there is no inſtance of ſuch a lien having been claimed and 
allowed; the caſe of the pointer dog (5), was a caſe in which it 
was claimed and diſallowed, and it was thought too clear a caſe 
to bear an argument. Principles of public policy and commer- 
cial neceſſity, ſupport the lien in the caſe of ſalvage. Not only 
public policy and commercial neceſſity, do not require that it 
{ſhould be eſtabliſhed in this caſe, but very great inconvenience 
may be apprehended from it, if it were to be eſtabliſhed. 

(a) It ſeems probable, that in ſuch a caſe, | inſtance and requeſt, as well as a promiſe. 


if any action could be maintained, it would On a quantum meruit, the reaſonable extent of 
be an action of uit for work and labour, the recompence would come properly before 


an which the Court would imply a ſpecial a Jury. 
(5) 2 Black, 1117, 
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The owners of this kind of property, and the owners of craft 
upon the river, which lie in many places moored together in 
Nicnorsox large numbers, would not only have common accidents from the 


-y 


179 3s 
—— 


— * 


Cnxyax, Careleſſneſs of their ſervants to guard againſt, but alſo the wilful 
attempts of ill-deſigning people to turn their floats and veſſels 
adrift, in order that they might be paid for finding them. |] 
mentioned in the courſe of the cauſe, another great inconvenience, 
namely, the ſituation, in which an owner ſeeking to recover his 
property in an action of trover will be placed, if he is at his 
peril to make a tender of a ſufficient recompence, before he 
brings his action: ſuch an owner muſt always pay too much, 
becauſe he has no means of knowing exactly how much he 
ought to pay, and becauſe he muſt tender enough. I know 
there are caſes in which the owner of property muſt ſubmit to 
this inconvenience ; but the number of them ought not to be 
increaſed : perhaps it 1s better for the Public, that theſe volun- 
tary acts of benevolence from one man to another, which are 
charities and moral duties, but not legal duties, ſhould depend 
altogether for their reward, upon the, moral duty of gratitude. 
But at any rate, it is fitting that he who claims the reward in 
ſuch caſe, ſhould take upon himſelf the burthen of proving the 
nature of the ſervice which he has performed, and the quantur 
of the recompence which he demands, inſtead of throwing it 

” upon the owner to eſtimate it for him, at the hazard of being 
non- ſuited in an action of trover, 
Judgment for the Plaintiff, 


PoLron v. The Biſhop of CarLIsLE, the Earl of 


Monday, a 
Nov. 25th. | LoxNsDALE and SMITH CLERK, 
Es N this Qare Impedit, brought to recover the preſentation to the 
Where in ſet- 7 J 
ting forth a vicarage of Aſtham in the county of Weſtmorland, the decla- 


conveyance. ration after deducing a title in fee, through a variety of convey- 


that a releaſe ances to one Joſeph Fielding, proceeded thus © And the ſaid 


was cancelled 


by the gal of ** Foſeph Fielding being ſo ſeiſed of the ſaid advowſon with the 


the releaſor « | . P 5 
being taken off appurtenances, afterwards to wit on the 2oth day of June in 


ard dei ed, © the year of our Lord 1791 at the pariſh aforeſaid, by a certain 
and that part . . . . 

of the decd © other indenture of bargain and ſale, therein mentioned to be 
was deſtroyed | 

or loft, with a profert of the reſidue, it was holden to be good pleading. The omitting to ſtate the con- 
fideration of a bargain and ſale, cannot be taken advantage of on a general demurrer. 


&« made 
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« made between the ſaid 7% Fielden, one Robenfon Shuttleworth, 1793. 
he « and one Elisabeth Tatham ſpinſter of the one part, and the faid YO 
ul « Plaintiff of the other part (one part of which ſaid laſt * 
" “mentioned indenture, ſealed with the ſeal of the faid Fofep 5 PP 

« Fielden the ſaid Plaintiff brings here into court, the date where- - 1: _—_ 
” « of the ſame day and year laſtatoreſaid) the ſaid 7o/epb Fielden 
o « y the conſederations thereia mentioned, did bargain and fell unto 
ws « the ſaid PlaintiſF (among other things) the ſaid advowſon with 
te the aPPUrteNances, to hold the ſame unto the ſaid Plaintift, 
h, « from the day next before the day of the date of the ſame in- 
be « (enture, for one whole year then next following, as by the faid 
- e laſt mentioned indenture, relation being thereunto had, more 
4 fully appears. By virtue of which ſaid laſt mentioned bargain 
0 and fate, and by force of the ſtatute for transferring uſes into 


« poſſeſtion, the ſaid Plaintiſf became and vras poſſeſſed of the 
of « {11d ad vowſon with the appurtenances tor the term of one year; 
and the ſaid Plaintiff being thereof ſo poſſeſled, aiterwards to 


7 & wit, on the 21ſt day of June in the year lait aforeſaid, at the | 
Js „ pariſh atoreſaid, by a certain other indenture then and there 
1 & ſealed with the ſeal of the ſaid 7% p Ficlden, and bearing date 
it „the day and year laſt aforeſaid, and therein mentioned to be 
8 made between the ſaid 7o/eph Fielden of the firſt part, the ſaid 
& Robinſon Shuttleworth of the ſecond part, the taid E/:zabeth 
« Tatham ſpinſter of the third part, Fobn Haniinſ5n of the fourth 
« part, and the faid Plaintiff of the fifth part, (which fard laft- 
* mentioned indenture, ſo ſealed with the ſeal of the ſaid 7e 
f « Fielden as aforeſaid, after wards, to wit, on the firſt day of Ju 5 
15 in the year laſt aforeſaid at the pariſh aforeſaid, was cancelled by 
« the ſaid ſeal f the ſaid Jaſepò Fielden thereto being then and there 
« taken off from the ſame and de/lroved or loſt, and the refidue theres 
Ie * the Rs 1 brings RE its 3 the ſaid Lee F. + 4 
5 6 for the conſiderations therein mentioned, did releaſe un- 
8 * t9 the ſaid Plaintiff and his aſligns, (among other things) the 
2 * ſud advowſon with the appurtenances, to hold to the ſaid 
6 * Plaintiff Ins heirs and aſſigns for ever to the uſe of the ſaid 
5 „Plaintiff his heirs and aſſigns for ever.” &c, &c. The avoid- 
4 ance was then ſtated, by the death of Fobr Caniley, the laſt in- 
cumbent, &c. 
* 


| The Biſhop pleaded the uſual plea of diſclaimer, and the other 
e Defendants demurred ſpecially ro the declaration,“ For that it 
is not {tated or alledged, nor does it appear in or by the ſaid 

You, II. 3X declaration, 
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1793. declaration, for what reaſon, or on what account the ſaid ſup. 


— RE «© poſed indenture of releaſe therein lately mentioned was can. 
i | 1 e celled, or that the fame was re- executed before the ſaid vi- 
4 | The Biſhop © carage became void by the death of the ſaid Fobn Cantley, or 
Fo of CARLISLE. 


“that the ſame hath at any time hitherto been re-executed” &c. 

In ſapport of the demurrer, Cochell Serjt argued as follows, 

Beſides the cauſe of demurrer aſſigned, the declaration is bad, 

becauſe it ſets forth a bargain and ſale, without ſtating the con- 

ſideration of it: for it is a rule of law, that in pleading a con- 

veyance deriving its effect from the ſtatute of Uſes, a conſider- 

ation mult appear, and in a bargain and ſale that conſideration 

muſt be ſhewn to be money, according to 1 Leon. 170 Smith v. 

Lane, Moore 569, Fiſher v. Smith; and though in Barker v. cute, 

1 Mod. 262, 2 Mod. 249, a pepper-corn was holden to be a ſuffi- 

cient conſideration, yet there it was neceſſary to ſet it forth. A 

uſe cannot be raiſed on a general conſideration, Mildmay's Caſe, 

1 Co. 176 a, but the bargainee may aver, thar money or other 

valuable conſideration was paid or given. 7b:d. 2 Inſt. 672. And 

this is a ſubſtantial objection, which would not be cured by a 

verdict, Sir Thomas Raymond 200, Gulliams v. Munnington, and 

therefore it is a ground for a general demurrer. It is true in- 

deed, that in Stream v. Seyer, 1 Ld. Raym. 111, Sargent v. Read, 

2 Stra. 1228, 1Wilf. g1, this defect was holden to be cured 

by a verdict, yet in thoſe caſes it is ſaid, it would have been 
fatal on demurrer (a). 

[Hearn J. This ought to have been aſſigned as a cauſe of 
ſpecial demurrer, for it would have been cured by a verdict. A 
title defectively ſet forth is good after verdict, but not a defec- 
tive title: here it is defectively ſet forth. ] | 

With reſpect to the cauſe of demurrer aſſigned, the Plaintiff 
ought to have ſtated how it happened that the deed of releaſe 
was cancelled by the ſeal being taken off, in order to excule the 
omiſſion of a profert; as the record ſtands, it appears from his 
own ſhewing, that the deed under which he claims, does not 
exiſt, If the ſeal be once {evered from the deed, the deed is 
void, Bro. Abr. tit. Faits pl. 27. 5 Co. 22 b Mattheaeſon's Cafe, 11 
Co. 28 b Pigot's Caſe; and in 3 Bulf. 79, it is ſaid by Cote Chief 
Juſtice and afſented to by. Dodderidge, that if a deed be loſt, the 
right 15 loſt, 


(2) But this cbviouſly means a ſpecial demurrer, though it is nor ſo expreſſed in the 
caſes cited. | 


2 
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[HzaTH J. A profert is not neceſſary of a conveyance deriv- 
ing its effect from the ſtatute of uſes. Dyer 277, Cro. Jac. 217, 
3 Term Rep. B. R. 151. Read v. Brookman.) 

Lawrence Serjt. for the Plaintiff. The argument uſed on the 
other fide, that a pecumary conſideration muſt be ſtated in 
pleading a bargain and fale, is not ſupported by the caſes cited. 
In Smith v. Lane as it is reported in Leonard the Court doubted, 
and there was a difference in opinion, and judgment was ſtayed; 
but it appears from Lord Buckburſt's cafe, Moore 504, that it was 
finally adjudged in the ſame cafe of Smith v. Lane, that “if land 
« be bargained and ſold by deed indented and inrolled, without 
« an expreſs conſideration of money, rhe bargainee in pleading 
& ſhall not be compelled to aver payment of money, becauſe it 
jg apparently implied.“ But 
Suppoſing the objection to have any foundation, the Saf. 4 
Anne c. 16. /. 1. directs “that where any demurrer ſhall be 
« joined, the judges ſhall proceed and give judgment, according 
« as the very right of the cauſe and matter in law ſhall appear 
«* unto them, without regarding any imperfection, omiſſion or 
defect in any writ, return, plaint, declaration, or other plead- 

ing, proceſs, or courſe of proceeding whatever, except thoſe 
only which the party demurring ſhall ſpecially and particularly 
« ſet down and expreſs, together with his demurrer, as cauſes 
« of the ſame, notwithſtanding that ſuch imperfection, omiſſion or 
defect might have heretofore been taken to be matter of ſub- 
« ſtance, and not aided by the ſtatute made in the 27th year of 
« Queen Elizabeth &c.“ and it goes on to provide, that © no advan- 
M tage or exception {hall be taken for d:/ault of alledging the bring- 

ing into court any bond, bil, indenture, or other deed haters men- 
* tioned in the declaration or other pleadings, c. Vc. but the 
“Court ſhall give judgment according to the very right of the 
« cauſe as aforeſaid, without regarding any ſuch imperfections, 
e omiſſions, and defects, or any other matter of like nature, except 
* the ſame {hall be ſpecially and particularly ſet down and 
* ſhewn, for cauſe of demurrer.” 

With reſpect to the other objection, vis. that the deed had loſt 
its effect by the ſeal being taken off, the net is, whether the 
right once veſted in the Plaintiff, were divelled by the releaſe 
being ſo cancelled? That the right was not divelted, appears 
from Palm. 303, Latch 226, 2 Lev. 113; and in Gilbert's Law 
1 Evidence it is ſaid, © where a thing lies in livery, a deed for- 

* merly ſealed, may be given in evidence rela ting to it, though 

the 
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the ſeal be afterwards torn off; for the intereſt paſſed by the 


« act of livery, that inveſts the party with the poſſeſſion, and 
« the poſſeſlion that was once transferred by the deed, doth not 
„return back again though the deed was cancelled Sc. and 
« ſo if the conveyance was made by leaſe and releaſe, and the 
“ uſes were once executed by the ſtatute, they do not return back 
by cancelling the deed” 109, 110. It is indeed admitted on 
the pleadings, that the eſtate veſted, for the defendant has not 
denied the releaſe, which he ought to have done and taken iſſue 
on it. But whether the releaſe be valid or not, the bargain 
and ſale was for a year, and within the year the church became 
Vacant. 3 

Lord Ch. J. EyRE. I have no doubt on either point made 
in the argument; the firſt inſiſted upon is a matter of form, and 
ought to have been aſſigned as a cauſe of ſpecial demurrer, but 
cannot be taken advantage of on a general demurrer. As to 
the ſecond, 1 hold clearly that the cancelling a deed will not 
diveſt property which has once veſted by tranſmutation of pol. 
ſeſſion; and I would go farther, and ſay that the law is the 
{fame with reſpect to things which lie in grant. In pleading a 
grant, the allegation is that the party at ſuch a time . grant,” 
but if by accident the deed be loſt, there are authorities enough 
to ſhew, that other proof may be admitted: the queſtion in 
that caſe is whether the party did grant, to prove this the beſt 
evidence muſt be produced, which is the deed ; but if that be 
deftroyed, other evidence may be received to ſhew that the 
thing was once granted: for God forbid, that a man ſhould 
loſe his eſtate by loſing his title deeds. When I fat in the Court 
of Exchequer, queſtions frequently aroſe on real compoſitions, in 
which it was contended, that according to theold opinions, the ori- 
ginal deed muſt be thewn ; but though the old books ſay that a 
real compoſition muſt be by deed, I always held that the pro- 
duction of the deed was not neceſſary, and that the party might 
ſhew that it originally commenced by deed, if the deed were loſt. 

GoULD, J. Iam of the fame opinion with my Lord Chief 
Jaſtice. A title deſectively ſet forth is a ground of ſpecial de- 
murrer; and as to the cancelling the deed, a man's title to his 
eſtate is not deſtroyed by the deſtruction of his deeds : the cate 
where the ſeal was eat off by rats, muſt be in the recollection 
of every one. It was properly ſaid by my brother Lawrence, 
that the defendant ihouid have pleaded, that the party did not 
| releaſe, 
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-elezſe, upon which an iſſue might have been taken, and then 
ir the deed had been cancelled by conſent of both parties, that 
perhaps might have been given in evidence, though I mach 
doubt whether even that would have helped him. But in the 
preſent caſg there is 2 circumſtance, which plainly ſhews that 
the deed was not cancelled by «on or the perſon under whom 
he claims, with a view to prevent the operation of it, for it is 
averred that the Plaintiff brings the remaining part of the deed 
into court, 

Harn, J. I have already given my opinion, in the courſe 
of the argument, on the firſt point. With reſpect to the ſecond, 
as this is a conveyance deriving its effect from the ſtatute of 
uſes, all that is averred about the deed being deſtroyed, is mere 
ſurpluſage; but if it were neceſſary, ſurely no one will ſay, 
chat if deeds ſhould happen to be ſtolen, therefore that the 
owner ſhall loſe his eſtate. 


Rook E, J. As to the firſt point, Jam cf the ſame opinion. 
With regard to the ſecond, I think the defendant ought to have 
pleaded, and then an iſſue might have been taken. The caſe cited 
from 3 Br!ft. 79. as it is there reported, is ſcarcely intelligible, 
and is very differently ſtated 1 Noll. Rep, 188. (a) where it is 
as follows, © The deed of a ſtranger was pleaded, and the De- 
fendant pleaded that the ſeal was ſevered from the deed, and fo 
* non eff fudlum. Germin moved the court to compel! the Defen- 
« dant to alter the iſſue, on an affidavit that it was melted with 
fire by accident, and cited Dr. Leyſeld's caſe. And by Coke 
and Haughton, this is no cauſe to compel the Defendant to 
alter the iſſue: and here this ſtranger to the deed, cannot plead 
this ſpecial no gf faf7um, but ought to plead that nothing paſled 
„by the deed.” But I agree that a right once veſted, is not 
aveſted by merely cancelling the deed. 

Judgment for the Plaintiff. 


(2) There called Mere v. LA . 


Vol. II. 3X 


Tac E:thop 
vt Cant is, 


4 
. 
1 


265 
1793. 


— 


Hedne/lay, 
No. zh. 


The ranger of 
a royal park 
Is rateadle to 
the poor, in 
re ſpect of in- 
cloſed and 
cultivated 
lands in the 
park, if he is 
in the enjoy- 
ment of the 
immediate 
profits of 
thoſe lands; 
for as to ſuch 
profits, he is 
conſidered as 
an occupier of 
the lands. 


CASES IN MICHAELMAS TERM 


The Farl of BuTs v. Grx1NnNDALL and Another. 


In the Exchequer Chamber, in Error. 
See 1 Term Rep. B. R. 338. 


ORD Chief Juſtice Eyxz. The queſtion in this cat: 
is, whether the Earl of Bute was liable to be rated to 
the relief of the poor of the pariſh of Putney, in reſpect of 
certain lands in the rate or aſſeſſment in the firſt count of 


the declaration mentioned. Theſe lands were 199 acres and twelve 


perches of incloſed lands, being meadow and arable, parcel 
of Richmond Park and 39 acres 1 rood and 32 perches of 
land, allo parcel of the park, but open to park paſture, and 
not incloſed. There was a feigned iſſue to try this queſtion, 
and another queſtion reſpecting the herbage and pannage of the 
park, but this laſt queſtion being diſpoſed of, I need not ſtate 
it more particularly. On the trial of the cauſe, a ſpecial verdict 
was found, ſtating a grant to Lord Bute, by the King's letters 
patent, of the office of ranger and keeper, and of the cuſtody of 
Richmond Park, and of the preſervation of the houſes, lodges, 
edifices, walks, deer, wild beaſts, and game in the park, to be 


_ exerciſed by him or his deputy, during the King's pleaſure, 


The herbage and pannage of the park, over and above the keep- 
ing the game, browſe wood, decayed timber, timber for repairs, 
and for incloſing and beautifying, the liberty of planting trees 
againſt the wall, and all other wages, fees, profits, rights, per- 
quiſites, commodities, advantages, and emoluments, to the ſaid 
office belonging or appertaining, or of right taken or uſually 
enjoyed with the office, are alſo granted by the faid letters 
patent, in as large ample and beneficial a manner, as the Princeſs 
Amelia, or any former ranger had enjoyed them, without ac- 
count to his majeſty. There are then huddled into this ſpecial 
verdict, without farther introduction, ſeveral circumſtances of 
fact, ſhewing in what manner the lands which are the ſubject 


of the aſſeſſment, had been both before and during Lord Butc's 


rangerſhip, cultivated, partly at the expence of the king, and 
partly at the expence of the ranger, and how the profits of them 
had been taken, partly by the king and partly by the ranger, 


followed up by a finding, that the profits ariſing from theſe 
lands 
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lands to the ranger, were worth 100. a-year. The ſpecial 1793. | 
verdict has not found directly, one way or the other, who was TY | 
the occupier of theſe lands, nor that the profits which are found The El 

8 O UTE 


to. have ariſen to the ranger, were profits appertaining to his = 
office of ranger, or even that the cuſtody or poſſeſſion of theſe * 


calc be rated and aſlſeſſed to the poor, in reſpect to theſe lands? If 
| to Lord Bute had been found to be the occupier of the lands, there 
t of would have been no room for a queſtion, reſpecting his liability 
t of to this aſſellment; on the other hand, if he was not the occu- 
elve pier, whatever might be his connexion with the occupier, ſhort 
cel of joint occupation, if for inſtance, he was only a ſervant to the 
s of occupier, 1t ſcems that according to the current of the authori- 
and ties, and the caſe of Milꝛsoard v. Coffin in particular, (2 Black. 
ion, Rep. 1330.) he was not liable to be aſſeſſed in reſpect of theſe 
e lands. The not finding this fact of occupation directly and 
ſtate plainly, one way or the other, created a difficulty in my mind, 
dia and I believe with ſome of the other judges. This occaſioned 
tters the cauſe to ſtand over, and as we were not till very lately preſſed 
ly of to give judgment in it, I had concluded, eſpecially after the death 
Ioes, of Lord Bute, that the cauſe was at an end. 

o be But being now called upon, we who heard the argument, being 
ſure. a Quorum of the court of error, have thought it right to give 
ceep- judgment, without putting the parties to the expence and delay 
airs, of another argument before a full Court, and we are at length _ 
treet come to this concluſion, that though this ſpecial verdict is 
per- extremely looſe and inaccurate, an occupation of theſe lands 
od ſufficient to ſupport this aſleſſment may be collected from it. 
ually The finding upon which we rely, is at the profits ariſing to the 
otters ranger from the whole of the ſaid inclaſed lands, are worth 1001, 
inch a-year, If theſe profits aroſe co the ranger from theſe lands, 
t ac- during the rangerſhip of Lord Bute, they aroſe to Lord Bute, and 
pecial if they aroſe to him ed ratione as ranger, we mult underſtand 
_— them to be the profits of land appertaining to his office of ranger. 
ibje& Having them by a title, and vue oiciz, they ariſe to him im- 
Bute's mediately; and we think it may be ſtated as a general propoſiti- 
„ and on, that the immediate projits of land, (ſome mines excepted) are a 
them proper ſubject of aſſeſſiment, or to ſpeak more correctly, that the 
anger, perſon who is in the poſſeſſion of the immediate profits of land, may be 
theſe * 3 12 taxed 


lands 


lands, did belong to his office of ranger, or that they ever. had 
belonged to it. 

Upon this looſe and inaccurate ſtatement in the ſpecial ver- 
dict, the queſtion is reſerved, Whether Lord Bute was liable to 


ther a peer of 
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taxed to the relief of the poor, in reſpect of thoſe immediate pro. 
fits: that quodd theſe immediate profits of the land, he is an 
occupier of the land, within the meaning of thoſe authorities 
which have decided that the occupier only can be aſſeſſed to the 
relief of the poor. The caſe of Rorole v. Gell, Corp. 451, is in 
its principle, an authority for this doctrine. There the leſſee 
under the crown of lead mines, was holden to be rateable to the 
poor, for the profits ariſing from lot and cope, lot being the 13th 
diſh or meaſure of lead ore got and made merchantable by 
the adventurers, and cope being 6d. for every nine dithes of 
lead ore, raiſed by thoſe adventurers. Lord Mansfield in giving 
jadgment obſerved, that in general the farmer or occupier of the 
land, and not the landlord was liable to the poor-rate : that the 
landlord was never aſſeſſed for his rent, becauſe that would be a 
double aſſeſſment, as his leſſee had paid before, but that if there 
were profits to the landlord, which were a proportion of the pro- 
fits of the land, for which the tenant had not been aſſeſſed, 
there was no reaſon to exempt theſe proportionable revenues 
from this tax; and it was holden that he was liable to be rated 
for this property. In that caſe, ſtrictly ſpeaking, the leſſee of 
the lead-mine was landlord, and not occupier, but he was con- 
ſidered as occupier qzoad thoſe profits, for the purpoſe of an 
aſſeſſment to the relief of the poor. He was in the poſſeſſion 
of profits ariſing immediately from the land, he was an occu- 
pier of the profits of the land, and as ſuch, rateable : ſo was the 
Earl of Bute, in the caſe which now ſtands for judgment before 
us. We are therefore of opinion, that this judgment ought to 


be affirmed. | 
Judgment affirmed. 


The Earl of LONSDALEH v. LITTLE DAL E. 


In the Exchequer Chamber, in Error. 


HE Defendant in error, filed a bill in the Court of Xing 
Bench, againſt the Plaintiff, and recovercd a verdict, the 

cauſe of action being the following. | 
« Be it remembered, that in Eaſler Term laſt paſl, before our 
lord the king at JWVeſiminfler, came Henry Lillledale by Anthony 


.1damſon his attorney, and brought in the court of our ſaid lord 
4 the 
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the king then there, his bill againſt the Right Honorable James 
Earl of Lonſdale having privilege of parliament, of a plea of 
treſpaſs on the caſe,” aud there are pledges for the proſecution, 
to wit, John Doe and Richard Roe; which ſaid bill follows in 
theſe words, to wit, Cumberland to wit, Henry Littledale com- 
plains of the Right Honourable Fames Larl of Lonſdale, having 
privilege of parliament, in a plea of treſpaſs on the caſe, &c, for 
that whereas the ſaid Henry, on the firſt day of Junuary in the year 
of our Lord 1789, and long before, was, and ſrom thenceforth 
continually hitherto hath been, and ſtill is ſeiſed in his demeſne 
as of fee, of and ina certain meſſuage or dwelling-houſe, with a 
coach-houſe, ſtable, out-houſes, buildings, yards, and gardens, to 
the ſaid meſſuage or dwelling-houſe belonging, with the appur- 
tenances, ſituate and being at the pariſh of Saint Bees in the ſaid 
county of Cumberland]; and whereas alſo the ſaid Earl during all the 
time aforeſaid, was lawfully polleſled of all the mines and ſeams 
of coal lying under the ſaid meſſuage and premiſes of the ſaid 
Henry, and allo of a certain other coal-mine, ſituate and being 
under certain other lands in the pariſh of Saint Bees aforeſaid; 
and whereas alſo before and at the time ef committing the griev- 
ance next hereinafter mentioned, there was a certain large mine 
of coal, extending as well under the aforeſaid premiſes of the 
ſaid Henry, as under other houſes,” lands, and tenements, at the 
pariſh aforeſaid, contiguous and near thereto, which ſame mine 
had before that time been dug and worked, and then, and for a 
long time before, had large quantities of water confined therein, 
which could not be emptied or diſcharged therefrom, in the 
manner hereafter mentioned, without greatly endangering the 
earth, ſoil, and ground, over the ſame, and the houſes buildings 
and premiſes thereon erected, and being ; yet the faid Earl con- 
triving and wrongfully intending, to injure and damnify the 
ſaid Henry, and to diſtucb him in the peaceable and quizt poſ- 
ſeſſion, occupation, and enjoyment of the ſaid meſſuage and pre- 
miſes, and to damage and deſtroy the ſame, whilit the ſaid 
Henry was ſo ſeiſed of his ſaid meſſuage and premiſes as afore- 
ſaid, and whilſt the ſaid Earl was fo poſſeſſed of his ſaid mines 
and ſeams of coal, and the ſaid other coal-mine as aforeſaid, to 
wit, on the ſecond day of January in the year of our Lord 1789, 
and on divers other days and times, between that day and the 
day of exhibiting the bill of the ſaid Henry againſt the ſaid Farl, 
in this behalf, at the pariſh of Saznt Bees aforeſaid, cut dug 
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» reaſon of which laid fever premiſes, the ſaid Henry was forced 
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worked and made, and caufed to be cut dug worked and 
made, certain drifts from and out of his laſt mentioned coal- 
mine, and in ſo doing, ſo negligently incautiouily and im- 
providently conducted managed and carried out the ſame, that 
the ſaid Earl for want of due care aud caution of himſelf or 
his agents, and ſervants, in that behalf, on the 31ſt day of 
Fanuory in the year of our Lord 1791, at the parith afore- 


ſaid, neghgently incautiouſly and improvidently, pierced dug 
and broke into the aforeſaid mine, which had been dug and 


worked, and had water confined therein as aforeſaid, where- 
by the water wlich was then and there confined therein as 


aforefaid, was ſuddenly and haſtily let out emptied and dif 


charged therefrom, and with great force violence and rapidity 
ruſhed and was carried, along and through the ſame mine, and 
from and out of the ſame, through and along the ſaid drifts ; and 
the ſupport of the ſaid meſſuages and premiſes of the ſaid Ileν, 
and of the earth ſoil and ground, upon which his ſaid meſſuage 
ſtables out-houſes and buildings were erected ſtanding and being 


as aforeſaid, over and above the ſame mine ſo having water 


confined therein as aforeſaid, was thereby then and there greatly 
damaged weakened removed and deſtroyed : by reaſon whereof, 
part to wit ten ſquare yards of the earth and ſoil of the ſaid Hey, 
of his ſaid garden, hath ſunk and fallen to a great depth, to wir, 


to the depth of one hundred fathoms, into the ſaid mine ſo dug 


and worked under the ſame as aforeſaid, and other the earth and 
foil of the ſaid Henry of his garden and yards and alſo the earth 
and ſoil upon which his ſaid meſſuage coach-houſe ſtables out- 
houſes and buildings were erected and built, have greatly 
ſhrunk, cracked, rent, and given way, and his ſaid meſſuage 


coach- houſe ſtables out-houſes and buildings, have been and are 


very much cracked rent ſhaken weakened and damaged, and in 
great danger of falling, and rendered unfit and dangerous for 
uſe or babitition, and the walls, to wit, forty perches of the 
walls of the ſaid garden, and forty perches of the walls 
of the ſaid yards of the ſaid Henry, have fallen down, and 


are deſtroyed, and the reſid ue of the walls of the ſaid garden 


and yards, are greatly haken rent weakened and damaged, and 
in great danger of falliig, and all the ſaid meſſuage and pre- 
miſes of the ſaid Henry are thereby greatly diminiſhed in value, 
and become of very little ule or value to him the ſaid Henry, by 


and 


* 
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and obliged to remove himſelf and his family, and alſo his goods 
furniture and effects, and hath accordingly removed himſelf and 
his family, and his goods furniture and effects, from and out of 
his aid meſſuage or dwelling-houſe, and other his premiſes, for 
their ſafety and preſervation, and hath Leen obliged to lay out 
and expend, and hath actually laid ont and expended, a large 
ſum of money, to wit, the ſum of 1090/7. in the removal of his 
{aid goods furniture and eſtects as aforelaid, and in procuring 
other places for the abode of himſelf and his family, and the 
reception of his ſaid goods furniture and effects, and in and 
about the preſerving of his ſaid meſſuage and premiſies, and 
preventing the ſame from falling or receiving further damage; 
and the ſaid goods furniture and effects, in and by reaſon of 
ſuch removal, were part thereof, being of great value, to wit, of 
the value of 100 J. purloined and loſt, and the reſidue thereof of 
great value, to wit, of the value of 1000 J. very much damaged, 
broken, ſpoiled, and deſtroyed, to wit, at the parith of Saint Bees 
aforeſaid.” | 

There were alſo ſeveral other counts, ſomewhat varying in 
their ſtatement of the mode of working the mines, and of the 
injury received. A writ of error being brought, after the uſual 
errors, the aſſignment was, that the ſaid Earl being a peer of 
« this realm ought to have been ſued by ci, d crit, and not 
« by bill.” And now, on behalf of the Plaintiff in error, Nil- 
liams in ſupport of tbat aſſignment made two queſtions ; the 
firſt, whether a peer or lord of parliament could be ſued in the 
Court of King's Bench by bill prior to the paſſing the ſtatute 
12 13 N. 3.c.3? the ſecond, whether that ſtatute had made 
any alteration in this reſpect? 1. Before that ſtatute a peer could 
only be ſued by original. By the antient common law, that 
court had no juriſdiction of civil ſuits except in caſes of treſ- 
paſs vi et armit; and in ſuch the party might be arreſted. 3 Co. 
12. 4. But in the courſe of time it was holden that when the 
defendant was once in cuſtody of the Marſhal, he might be 
ſued for any other cauſe of action by bill. Thus Lord Cote 
lays, © This court hath power to hold plea by bill, for debt, 
detinue, covenant, promiſe, and all other perſonal actions, gc- 
« zione firmæ, and tlie like, againſt any that is in cfodid mareſ- 
* challt, or any officer miniſter or clerk of the court: and the 
© reaſon hereof is, that if they ſhould be ſued in any other court, 


they ſhould have the privilege of this court: and leſt there 
| “ thould 
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* ſhould be a failure of juſtice (which is ſo much abhorred in 
« law) they ſhall be impleaded here by bill, though theſe actions 
% be Common Pleas, and are not reſtrained by the ſaid act of 
« Magna Charta; 4 Iuſt. 71. and again, it is obſervable, that 
<« putting in bail at one man's ſuit he was in cu/tedid mareſchalli 
„to anſwer all others which would ſue him by bill, and this 


continueth to this day. If any perſon be in otodid mare/challi 
« &c, be it by conintittment, or by /a/ztat bill of Middl:fex or 


„other proceſs of law, it is ſufſicient to give the court juriſdiction, 
« 4 Inſt. 72. In 3 Black, Comm. 42. it is thus laid down, © on the 
« plea fide, or civil branch, it has an original juriſdiction and 
« cogniſance of all actions of treſpaſs, or other injury alledoe/1 
to be committed vi et armis, of actions for forgery of dec, 
„maintenance, conſpiracy, deceit, and actions on the caſe which. 
< alledge any falſity or fraud; all of which ſavour of a criminal 
« nature, although the action is brought for a civil remedy, and 
„ make the defendant liable in ſtrictneſs to pay a fine to thy 
„ King, as well as damages to the injured party. The ſame 
% doctrine is alſo now extended to all actions on the caſe what 
« ſoever. But no action of debt or detinue or other mere civil 
e action, can by the Common Law be proſecuted by any ſubject 
jn this court, by original writ out of Chancery; though an ac- 
„tion of debt given by fatute, may be brought in the King's 
„ Bench as well as in the Common Pleas, And yet this Court 
might always have held plea of any civil action, (other than 
„ actions real) provided the defendant was an officer of the 
court, or in the cuſtody of the Marſhal or priſon-keeper of 
ce this court, for a breach of the peace, or any other offence. 
“ And in proceſs of time, it began by fiction, to hold plea of all 
c perſonal actions whatſoever, and has continued to do ſo for 
« ages; it being ſurmiſed that the Defendant is arreſted for a 
6 ſuppoſed treſpaſs, which he never has in reality committed; 
„and being thus in the cuſtody of the Marſhal of this court, the 
c Plaintiff is at liberty to proceed againſt him for any other 
„ perſonal injury: which ſurmiſe, of being in the Marſhal's 
« cuſtody, the Defendant is not at liberty to diſpute,” 

The procceding by bill was indeed originally deſigned a 
for injuries committed with force to the perſon or property of 
another. The party to whoſe perſon or property any injury 
accompanied with force had been committed, had liberty to ap- 
ply to the Court of King's Bench for redreſs, and, in order that 
proceſs might be awarded to bring the offender into court, the 

2 Plaintiff 
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Plaintiff drew out his complaint, and entered it at length on 
the records of the Court, in which a treſpaſs was alledged, in 
order to give the Court juriſdiction. T. 98. When this was 
done, the clerk of the court was warranted to iſſue the bill, the 
only proceſs awarded in the firit inſtance, This bill was di- 
reed to the ſheriff of that county where the Court happened 
to fit, commanding him to take and ſafely keep the Defendant, 
ſo that he might have the body before the King at a certain day, 
to anſwer to the Plaintiff in a plea of treſpaſs. If Non eff inventus 
was returned, and the Defendant was in another county, the 
Plaintiff might ſue a feſatum bill or /atitat, and when the De- 
fendant was taken and brought into court, he was either de- 
livered to the actual cuſtody of the Marſhal, or admitted to 
bail. _ 
It is clear therefore, that at Common law, the Court of King's 
Bench could hold plea by bill in no inſtance, except where the 
Defendant was in the actual, or ſuppoſed, cuſtody of the Mar- 
{hal (4). But as a Peer or Lord of Parliament could not be legally 
arreſted in a civil ſuit, he could not in reality be in the cuſtody 
of the Marſhal ; and as he could not be fo really, the fiction could 
not extend to him. That he could not be arreſted is plain from 
many authorities. Thus in the Counteſs of Rutland”s caſe, 6 Co. 52 
it was reſolved, that the perſon of a Baron who is a Peer of Par- 
liament, ſhall not be arreſted in debt or treſpaſs. In the Earl of 
Shrewſbury's caſe, 9 Co. 49 4, it is ſaid, * The law gives them 
„(meaning Earls) high and great privileges; and therefore their 
bodies ſhall not be arreſted for debt, treſpaſs, &c, becauſe the 
law intends that they aſſiſt the King with their counſel for the 
«* Common-wealth, and keep the realm in ſafety by their proweſs 
« and valour.” In Mackalley's caſe, g Co. 68 a. it is holden that 
« if a Capias be awarded againſt a baron or other Peer of the 
realm, it is erroneous, becauſe their bodies are by law privileged 
from arreſt.” So in Foſter v. Fackſon, Hob. 61, it is laid down, 
in treſpaſs vi et grmis, at the Common law, againſt a Baron 
% Caßias heth not, nor after, by equity of the Common 
law upon the ſtatute (5), becauſe the eſtate of a Baron is 


(a) It ſeems from Bro. Alr. tit. Bill, pl. 6, | bill in Banco Regis vers. auter, Niſi de- 
that, antiently, if a perſon who was neither | „ fendens ſoit priſoner al court tempore &c, 
in the cuſtody of the Marſhal nor an officer | * vel officer ut videtur; quare ſ'il ne ſoit 
of the court, were ſued in the King's Bench | ** priſoner il n'e/t tenus de reſponder a un bill, 
by bill, he might give the Court juriſdiction © mes i/ poit reſponder gratis / il voit, et c' 
in the ſuit, by pleading voluntarily, though | Gon.“ 

he was not bound to plead. The paſſage is (5) 25 Ed. 3. ft. 5. c. 17. 

as follows, “ Nota per Cheney, home n'avera 
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intended ſufficient.” In 1 Vent. 298, a bill of Midalleſex was 
„ iflued by an attorney againſt the Counteſs of Huntingdon, 
&« which was diſcharged by Super/edeas, without pleading, be- 
e cauſe it appeared by the record that ihe was a Peereſs, and the 
« attorney was committed for ſuing out the proceſs.” And in a 
note Tilly's Entries 21, it is ſaid © a Peer cannot be ſued in the 
King's Bench by bill, by reaſon he is therein alledged to be in 


4 the cuſtody of the Marſhal.” 


2. It remains then to be ſeen, whether by the ſtatute 12 & 
13 W. z. c. 3. Peers are made liable to the procefs by bill, from 
which they are exempted by the Common law. In the firſt 
ſection, a power is given to ſue all perſons alike having privilege 


of Parliament, immediately after the diſſolution or prorogation, 
or after an adjournment for a longer time than fourteen days. 


But in the ſecond ſection, there is a diſtinction eſtabliſhed, in 
the mode of ſuing Peers, and members of the Houſe of Com- 
mon. In that clauſe, it is enacted, that © if any perſon or per- 


* ſons having cauſe of action or complaint againſt any Peer of 


e this realm, or Lord of Parliament, ſuch perſon or perſons, 
e after any diſſolution, prorogation, or adjournment as atoreſaid, 
&« or before any ſeſſion of parliament, or meeting of both houſes 
eas aforeſaid, ſhall and may have /ach proceſs out of his Majeſty's 
« courts of King's Bench, Common Pleas, and Exchequer, againſt 
« ſuch Peer or Lord of Parliament, as he er they might have had 
* againſ} him, out of the time of privilege.” Now the only proceſs 
which the Plaintiff could have had againſt a Peer, out of the 
time of privilege, was an original, (it having been before ſhewn 
that he could no: have a bill) for in the time of privilege he 
could have had no proceſs at all, and it was to remedy the miſ- 
chief, which aroſe from the debtors being protected by the pri- 
vilege of parhament, in the intervals when parliament was not 
ſitting, that the ſtatute was made. But with reſpect to the Houſe 
of Commons in the ſame clauſe it is enacted, © that if any per- 


« ſon or perſons have cauſe of action againſt any of the ſaid 


knights, citizens or burgetles, or any other perſon intitled to 
ce privilege of parliament, after any diſſolution prorogation or 
« adjournment as aforeſaid, or before any ſeſſions of parliament, 
« or meeting of both Houſes as aforeſaid, ſuch perſon or perſons 
ce ſhall and may proſecute ſuch Knight Citizen or Burgeſs, or other 
« perſon intitled to ſuch privilege of parliament, in his Majeſty's 
« Courts of King's Bench, Common Pleas and Exchequer, by ſum- 
* mons and diſtreſs infinite, or by original bill and ſummons, at- 

« tachment, 


4 


&. 


ps © 
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< tachment, and diſtreſs infinite,” &c. The ſtatute therefore di- 
res, that Peers {hall be ſued, by the /e proceſs to which they 
were liable out of the time of privilege, but members of the 


| Houſe of Commons, either by ſummons and diſtreſs infinite, or by 


original bill, ſummons attachment and diſtreſs infinite. And it is 
remarkable, that when this act went to the Houſe of Lords for 
their concurrence, they expunged a part of the clauſe in queſtion, 
which gave the ſame proceſs of crigenal bill and fummons againſt 
them, as againſt the members of the Houſe of Commons, and 
ſent the act amended back to the Houſe of Commons, where it 
paſſed with the amendment. Fournals of the Houſe of Commons, 


vol. 13. P. 567, which plainly ſhews, that the intent of the Legiſ- 


lature was not to give any new proceſs againſt Peers, by making 
them ſubject to the original bill, as well as the members of the 
Houſe of Commons, And though after Knights Citizens and 
Burgeſles, the ſtatute mentions ether perſons intitled to ſuch pri- 
vilege, yet thoſe words cannot be conſtrued to include Peers, it 
being a rule of conſtruction, not to go back from the inferior to 
the ſuperior; thus the ſtatute 13 Elix. c. 10, which mentions 
only deans and chapters and other inferior ecclefiaſtical perfons, 
is holden, not to extend to biſhops (a). If indeed the caſes of 
Say v. Lord Byron, Sayer 63, and Goſling v. Lord Weymouth, Cop, 
844, be cited on the other fide, it is hoped that the Court will 
not be bound by them, as the preſent writ of error is brought to 
obtain a review of theſe caſes, and it is a maxim of law, Non poteft 
adduct exceptio eguſdem rei, cujus petitur diſſolutio. 

Holroyd who was going to argue on the other fide, was ſtopped 


by the Court, and the 
Judgment was affirmed (5). 


(a) It was not neceſſary that the 13 Eli Court of Exchequer Chamber to give judg- 
o. (ſhould extend to biſhops, who were already ment; but that court could not mean to de- 
reſtrained from granting leaſes for more than | cide the queſtion that was argued, the Statute 
21 years or three lives, by 1 Eliz.c.19./. 5. | 27 Eliz. c. 8. J. 2. having expretsly excepted 

(5) As other errors were aſſigned, betides | © errors to be aſſigned or found, /or or con- 
that which was made the ſubject of argument, cerning the juriſdidtion of the ſaid Court of King"; 
there was enough on the record to intitle the , Bench,” 


This eaſe is now depending in the Houſe of Lords. 
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The aflida- 
vit of the ac- 
knowledg- 
ment of a 
warrant of 
attorney to 
ſuffer a re- 
covery, ta- 
ken before an 
ordinary ma- 
giſtrate in a 
foreign coun- 
try, muſt be 
atteſted by a 
Notary Pub- 
lic. But the 
Court will 
diſpenſe with 
ſuch atteſta- 
tion, in the 
caſe of an af- 
fidavit taken 
before a great 
judicial of- 
ficer in [re 
land. 


CASES IN MICHAELMAS TERM 


Ex parte WorsSLEky. 


ame WRENCE, Serjt. moved to paſs a recovery at the bar, 
the affidavit of the acknowledgment of the warrant of at- 
torney having been taken at Gibraltar, before a magiſtrate of that 
place, but not atteſted by a Notary Public; and in ſupport of 
his motion, he mentioned that laſt term, in the caſe of the aftida- 
vits of an acknowledgment taken before Lord Carleton the Lord 
Chief Juſtice of the Common Pleas in Ireland, the Court diſ- 
penſed with the atteſtation of a Notary, on an affidavit that the 
ſignature was in his Lordſhip's hand-writing. But | 
The Court ſaid, that though by the courteſy which ſubſiſt- 
ed between the two countries, they would take judicial notice 
that ſo great an officer as the Chief Juſtice of a ſuperior court in 
Ireland was competent to adminiſter an oath, and therefore would 
be ſatisfied with a verification of his hand-writing, yet there 
was a great difference with reſpect to an ordinary magiſtrate, and 
that in ſuch caſes, the rule requiring the atteſtation of a Notary 
Public, ought to be ſtrictly obſerved. On hearing this, Law- 
rence took nothing by his motion, | 


END OF MICHAELMAS TERM. 
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AR GU E D and DETERMINED 


h IN THE 
Courts of COMMON PLEAS 
A ND 
EXCHEOUER CHAMBEW 
| IN 


Hilary Term, 


In the Thirty-fourth Year of the Reign of GOR III. 


ROLF E v. STEELE, 


A Teſatum Capias iſſued into Surry returnable the firſt return 
of laſt Michaelmas Term, vis. Nov, 3. On the 6th of Nov. 


the ſheriff was ruled to return the writ: On the 12th he 
returned cept corpus: on the 13th he was ruled to bring in 


the body. On the 21ſt an attachment ulued. On the 23d of 
January, the firſt day of Hilary Term, a motion was made on 
the part of the {ſheriff}, to ſet aſide the attachment as irregular, 
becauſe the rule to bring in the body had iſſued a day before the 
time was out for the Defendant to put in his bail; for the writ 


being returnable the firſt return of Michaelmes Term, and it 


being a country cauſe, the Defendant had eight days after the 


firſt day of full term, z.e. after the 4 die pe, to put in 


bail (a), and the ſheriff being only liable in default of the De- 


fendant, he ought not to be ruled to bring. in the body till the 


time for putting in bail was expired. 


The Court were of opinion that the attachment was 1rregular, 
the rule to bring in the body having iſſued too foon. But as a 
week had elapſed in Michaelmas Term after the attachment iſſued, 
without any application to ſet it aſide, and during that time the 
iheriff and the Plaintiff had frequent communications together, 
it was holden thatthe irregularity was waived ; and therefore the 

Rule was diſcharged, 

Le Blanc Serjt. for the Sheriff, Cockell Serjt. for the Plaintiff. 


(a) Conſequently he might have put them in on the 14th of Nor 
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Friar, , 
Jan. 24th. 


An attach- 
ment againſt 
the ſheriff 18 
irregular, if 
the rule to 
bring in the 
body iſſues 
be ſore the 
time for put- 
ting in bail 
has expired, 
But if the 
Sheriff ne- 
glect to ap- 
ply to the 
Court in cue 
time, to ſet 
aſide the at- 
tachment, 
the irregu- 
larity is 
waived. 
Where 2a wrie 
13 returnable 
the firſt return 
of a term, in 
a country 
cauſe, the de- 
ſendant has 
eight days 
after the π- 
to die gc, to 
put in bail, 
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Execu'ors 
are not liable 
to colts, on a 
judgment as 
in cale of a 


non-ſuit, un- 


der the ſta- 
tute 14 Geo. 
2. c. 17. 


CASES IN HILARY TERM 


Door n and Others Executors v. Hor. 


T* HE Defendant had obtained a rule for judgment as in 
caſe of a non-ſui, under the Sat. 14 Geo. 2. c. 17, the 
Plaintifts not having proceeded to trial in due time after iſſue 
joined ; which rule was made abſolute, and judgment as in caſc 
of a non-ſuit entered. And now a rule was granted to ſhew 
cauſe, why it ſhould not be referred to the Prothonotary to tax 
the Defendant his coſts ; againſt which Le Blanc, Serjt. ſhewed 
cauſe, inſiſting that as this was an action brought by executors 
for a debt due to the teſtator, they were not liable to coſts on a 
judgment as in caſe of a non- ſuit on the ſtatute, any more than 
they would have been if they had been non-ſuited at the 
trial. The directions of the ſtatute are, © that all judgments given 
by virtue of that act, ſhall be of the like force and effect as judg- 
« ments upon non-ſuit, and of no other force or effect:“ and 
e that the Defendant or Defendants ſhall upon ſuch judgment, 
ebe awarded his, her, or their coſts in any action or ſuit, where 
« he ſhe or they would upon non-ſuit be intitled to the fame, 
«and in no other action or ſuit whatever.” And this point has 
been already decided. Barnes 130 (a), Howard v. Radburn, 4 Burr, 
1928, Bennet v. Coker, Bull. N. P. 332. 

Cockell, Serjt. contra in ſupport of the rule. The Plaintiffs were 
guilty of laches, and where there 1s laches in executors they are 
liable to coſts. Thus on a non-pros they are ſo liable. 3 Burr. 
1584, Haves v. Saunders. So allo on a diſcontinuance, 3 Burr. 


*1451, Harris v. Jones, And the principle is the ſame in one 


caſe of laches as in another. 
But the Court held clearly, that the Plaintiffs were not liable 
to colts, the words of the ſtatute being ſo ſtrict, as to preclude 


Al argument from principle. 


Rule diſcharged. 
(a) Laſt edit, 
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DE La Cove v. Reap. 


HIS was an action of debt upon a judgment by de- 

fault (a), in which the Defendant was holden to bail, 
though he had brought a writ of error. He had been like- 
wiſe holden to bail in the original action, on an affidavit that 
he was indebted to the Plaintiff as acceptor of three bills of 
exchange; but the Plaintiff declared againſt him in covenant. 
Upen which, on application to the Court, he was diſcharged on 
entering a common appearance, on the ground that the Plaintiff 
had declared on a different cauſe of action from that mentioned 
in the writ and athdavit. Ihe Defendant now applied by Le 
Blanc Serjt. to be diſcharged on entering a common appearance, 
upon the ground that having been arreſted and holden to bail in 
the original action, he ought not to be holden to bail in an action 
on the judgment. Sayer 43, Newton v. Swroymmer 160, Dower v. 
Bewett, 2 Stra. 1039, Hall v. Howes, 2 Will. 93, Crutchjicld v. 
Seyward. 


Lawrence, Serjt. ſhewed cauſe. The Defendant having been 


diſcharged on a common appearance in the original action the 


Plaintiff has no bail; and this being a judgment by confeſſion 
there are no bail in error, which diſtinguiſhes this caſe from 
that in 2 Wil. 93, where there was a verdict, and therefore 
might have been bail in error. And 


The Court, in the abſence of the Lord Chief Juſtice, held that 
the Plaintift having loſt his bail in the original action, though 
by declaring in a different form of action, was in the ſame ſitua- 
tion as if he had not holden the Defendant to bail at all, 


and therefore might hold him to bail in an action on the 


judgment. 
Rule diſcharged (5). 
(a) The default was in not producing the (2) But fee Barnes 375 Wright v. Kerſcoill, 


record, on a plea of a judgment recovered, | Sa. 792 Chamber, v. Robinſon, Coxup. 72 
and a replication of Nu ties record. Blandtirg v. Foct, 
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ee CHaruaN and Others Aſſignees of KEN RET a Bank- 
ne, ay, | : 

Fan, 28th, rupt v. GARDNER. 

A bankrupt 


who nas ov» 


tained his 
certificate, 
not a comp 


tent witnels 
to prove the 


debt of the 
petitioning 


creditor, or 


any other 
fact neceſ- 
ſary to ſup · 


AS SUMPSIT' on ſeveral promiffory notes given by the 
i Defendant to the bankrupt. Plea Von afſump/it. At the 
e. trial at Guildhall, the Plaintiffs to make out their title as aflignees, 
called the bankrupt, who had obtained his certificate, as a wit- 
neſs to prove the debt of the petitioning creditor : but it was ob- 
jected by the counſel for the Defendant, that he was not a com- 
petent witneſs to prove his own petitioning creditor's debt, or 
any other fact neceſſary to ſupport the commiſſion, on which 


port the com- his. certificate and diſcharge from his prior debts depended. This 


million. 


objection the Lord Chief Juſtice over-ruled, and admitted the 
evidence, and a verdict was found for the Plaintiff. A new trial 
being moved for by Le Blanc Serjt, on the ground that the evi- 
_ dence was not admitfible, the rule was afterwards made abſolute 
without argument, the Court being clearly of opinion, in which 
the Lord Chief Juſtice concurred, that the bankrupt could not 
be admitted to prove any of the facts neceſſary to ſupport the 


commiſſion. 
| Rule abſolute (a). 


(a) Croſs v. Fox, at Guilaball, Michaclmas | petency as a witneſs, becauſe he was intereſl. 


5 Geo. 2. before Lord Raymond, Ch. Juſt.— 
In an action brought by the aſſignees of a 
bankrupt, the Plaintiff, in order to prove the 
petitioning creditor's debt, produced the 
bankrupt himſelf, to whom Mr, Fazaterly ob- | 
jected, and the Chief Jultice agreed, that as 
the bankrupt himſelf could not be a witneſs 
to prove his own act of bankruptcy, fo he 
could not be a witneſs for this pur poſe; be- 
cauſe the eflabliſhing and fixing the debt of 
the petitioning creditor, goes to ſupport the 
commiſſion 1:ſfelf, and it is for the benefit of 
the bankrupt that the commiſſion ſhould be 
in. force; and the Plaintiffs were non-ſuited. 
FMiower aud others v. Herbert, before Sir 


ed to ſupport his certificate, which would be 
void if the commiſſion improperly iſſued, and 
the commiſſion would have iſſued improperly 
if Herbert was not a bankrupt as well as Eu. 

Lord Ch. J. Ryder, This is a queſtion I do 
not remember ever to have been made before: 
I think Eyten is not admiſüble as 2 witneſs, 
either to ſhew that he and Hebe, wore joints 
debtors to the petitioning credito;, or that 
they were partners, or that er: was a 
bankrupt; for either of theſe fact id to 
ſupport the commiſſion, which mult un2void- 
ably be ſaperſeded, if theſe facts were vther- 
wiſe: and if this be not a good comm::10n, 
as it will not be, unleſs it be good again 
Duden Ryder, Ch. Juſt. at Guildhall, December both, then the certificate will become void, 
17th, 1754.— Two iſſues were directed by the and Extea in conſequence, be liable again to 
Court of Chancery, to try firſt, whether at and | his debts from which his certificate would 
before the iſtuing of the commiſſion of bank- | diſcharge him: for the certificate is as a fe- 
rupt againit the Defendant and 7illiar: | 
Von, the Defendant was a bankrupt, wich- 
in the true intent and meaning of the ſtatutes | 


leaſe, which the releaſee can never be allowed 
as a witneſs to afiirm. It is a ſettled rule, 


and fo agreed on all fides, that a bankrupt 


concerning bankrup:s, or either of them: 


and ſecondly, whether at the time of iſſuing | 


the commiſſion, the Defendant and Eyton were 
3ndebted to Henke! the petitioning creditor in 
1007, ? Eyton having obtained his certificate, 


the defencant's counſel objected to his com- 


after his certificate is obtained, may be a 
wirneſs to any thing relatisg to the bank - 
ruptcy, except only to the act of bank- 
ruptcy; but then he is not admitted directly 
to ſupport the commiſſion, but to prove other 
matters. 


0 So: Mc. 
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JoRDAINE and Others v. SHaRPE, 


A Rule was granted to ſhew cauſe why there ſhould not be 
judgment as in caſe of a non: ſuit, rhe Plaintiff not having 
proceeded to trial in due time after iſſue joined. The affidavit on 
which the motion was grounded, {tated alſo that the Plaintiff 
had given notice of trial and had not countermanded it, but had 
entered the cauſe for trial, and withdrew the record after it was 
called on, by which the Defendant had been put to the expence 
of witneſles, briefs, &c. Sufficient cauſe being thewn, the Court 
diſcharged the rule, on a peremptory undertaking of the Plain- 
tiff to try the cauſe at the fittings after this term, and on pay- 
ment of the Defendant's coſts, on account of the cauſe not being 
tried. This latter part of the rule was oppoſed on the part of 
Plaintiff, and it was inſiſted that by the practice of this court, 
the Plaintiff could not have a rule for coſts for not going on to 
trial, and a rule for judgment as in caſe of a non-ſuit, at the ſame 
time, But on conſulting the Prothonotary, who ſaid he had 
often taxed coſts in fimilar circumſtances, the rule was diſ- 
charged as above mentioned (a). 
Adair, Serjt. for the Plaintiff, Le Blanc Serjt. for the Defendant. 
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Where the 
Plaintiff does 
not counter- 
mand notice 
of trial, but 
withdraws 
the record, 
after the 
cauſe is call- 
ed on, the 
Court will 
make it a 
condition of 
diſcharging 
a rule for 
judgment as 
in caſe of a 
non ſuit, (on 
a peremp- 
tory under- 
taking to try) 
that he ſhall 
pay the De- 
fendant the 
colts incurred 
by the omit- 
ting to try, 
though the 
practice of 
the Court is, 
not to grant a 
rule for coſts 


for not going on to trial, and alſo a rule for judgment as in caſe of a non-ſuit, at the ſame time. 


(a) This ſeems to account for the Court q anſwer both purpoſes, if the affidavit be pro- 


not allowing both rules, for the rule for judg- | perly drawn. 


ment as in caſe of a non-ſuit is ſufficient to 


The Ducheſs Dowager of CuunkEsLANS D, Executrix of 
the Duke of CumprrLanD v. Prat, Adminiſtrator 
of BLackwELL. 


In the Exchequer Chamber, in Error. 
See 4 Term Rep. B. R. 585. 


THIS was an action of debt on a joint and ſeveral bond, 


given by the Duke of Cumberland and the Honourable 


Temple Simon Luttrell, to ſecure an annuity of 8001. a- year, to 


Blackwell, 


IFedneſday, 
Fan. aꝗth. 


To an action 
of debt on a 
bond given 
to ſecure an 
annuity, the 
Detendant 
pleaded that 


no ſuch memorial was enrolled, as is required by the ſtatute ; the replication ſtated that a memorial was in- 
rolled, containing the particulars which the ſtatute directs ; the rejoinder alledged, that the memorial in 
the replication mentioned, did not truly fer forth the conſideration on which the annuity was granted. 
This was clearly a departure from the plea, 


Vol. II. 40 Plea, 
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Ducheſs of 


CUMBER- 
LAND 
*. 

Pe AE d, 
in Error. 


CASES IN HILARY TERM 


Plea, after oyer, by which it appeared that Sarnel Blackawl} 
had agreed with the Duke of Cumberland and 1. 5. Lulterell for 
the purchaſe of an annuity of 800. a-year, during the life of 
the ſaid 7, S. Lutterell, for the price of 4800 J. and which ſum 
of 4800 J. had been accordingly paid by the ſaid Samnecl Black. 
zwell to the ſaid Duke and T. S. Lulterell. 1. Non eft factum. 
2. Plene adminiſtravit. 3. That no /Juch memorial of the ſaid 
bond or writing obligatory, as is required to be inrolled in the 
High Court of Chancery, by a certain act of parliament made 
and paſſed in the ſeventeenth year of the reign of our {overcign 
Lord George the now King, intituled“ An act ſor regiſtering the 
grants of life-annuities, and for the better protection of infants 
againſt ſuch grants, hath been inrolled in the High Court of 
Chancery, before the commencement of the {uit of the taid 
Humphry Mackworth Pracd, againſt her the fiid Anne, on the 
ſaid bond or writing obligatory, as in and by the fad aof 
parliament is directed and required; and this the the ſail ne 
is ready to verify, &c. 

Replication to the third plea. 


That before the commencement of the ſuit of the ſaid /7unp hy, 
Mackworth againit her the ſaid Anne Ducheis Dowager of C 
berland, on the ſaid bond or writing obligatory, to wit, on the rwer 
ty-third day of May in the year of our Lord one thoutand fever 
hundred and ninety-one, a memorial of the ſaid bond or writias 
obligatory was inrolled in the high Court of Chancery, at % 
minſter aforeſaid, and that ſuch memorial did contain the day 
of the month and the year, when the ſaid bond or writing 
obligatory bore date, and the names of all the ſaid parties and 
witneſſes, and did ſet forth the annual ſum to be paid, and the 
name of the perſon for whoſe life the annuity was granted, and 
the conſideration of granting the ſame, according to the form of 
the ſtatute in ſuch caſe made and provided, as by the inrollment 
of the ſaid memorial remaining of record in the ſaid High Court 
of Chancery, at Meſiminſier aforeſuid, more fully appears, and this 
he the ſaid Humprey Machworth is ready to verify by the ſaid 
record, when and where, and in what manner the Court here 
ſhall order and direct, and therefore, &c. 


Rejoinder. 

«That true it is, that the ſaid memorial of the ſaid bond or 
writing obligatory, in the ſaid replication of the ſaid Humphry 
Mackworth mentioned, was inrolled on the day and year in the 
ſaid replication mentioned, in the High Court of Chancery, 


but 
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but the ſaid Anne Ducheſs Dowager of Cumberland further ſaith, 
that the h memorial does not truly ſet forth the conſideration, for 


which the ſaid annuity in the ſaid bond or writing obligatory 


mentioned was granted, but on the contrary thereof doth ſet 
forth a falſe and untrue conſideration for granting the ſame, in 


this, that the ſaid memorial ſets forth, that the ſaid annuity was 


granted in conſideration of four thouſand and eight hundred 
pounds paid to the ſaid Temple Lutterel and the ſaid Henry Duke 
of Cumberland, when in truth and in fact the ſaid Robert Black- 
well in the ſaid writing obligatory and memorial mentioned, did 


not, at the time of the ſuppoſed execution of the above mention- 


ed ſuppoſed writing obligatory, or at any time before or after- 
wards, pay to the ſaid Duke in his life-time, the ſaid four thou- 
{and eight hundred pounds in the {aid bond and memorial men- 
tioned, or any part thereof, nor did he the ſaid Duke at the 
time of the {aid ſuppoſed execution of the {aid bond, ever receive 
or take the ſaid ſum of money in the above-mentioned memorial 
ſpecified to be the conſideration for the ſaid ſuppoſed writing 
obligatory, or any part thereof, or any other ſum or ſums of 
money, or any other conſideration whatſoever, and this the ſaid 
Anne Ducheſs Dowager of Cumberland is ready to verify, &c. 

Special demurrer. 

For that the ſaid Anne Ducheſs Dowager of Cumberland hath in 
and by her plea above pleaded in bar alledged, that no memorial 
of the ſaid writing obligatory in the ſaid declaration mentioned, 
hath been inrolled, and yet in the ſaid plea above pleaded by 
way of rejoinder, the ſaid Anne Ducheſs Dowager of Cumberland 
hath admitted that there is a memorial inrolled, and hath al- 
ledged that the facts contained in the ſaid memorial are untruly 
ſet forth, which is a departure from the ſaid plea in bar; and 
alſo for that the ſaid plea ſo pleaded by way of rejoinder, intro- 
duces matter to be tried by the country, after the ſaid Humpbry 
Mackworth had pleaded a plea by way of reply, with a verifica- 
tion to be tried by the record; and allo for that the ſaid plea 10 
pleaded by way of rejoinder, alledges matters wholly immaterial 
and not traverſable by the ſaid Humphry Mackwworth, and denies 
the exiſtence of a fact nor alledged in the ſaid plea ſo pleaded by 
way of replication ; and alſo for that the ſaid plea ſo pleaded by 
way of rejoinder, is no anſwer to the allegations ſet forth in the 
plea of the ſaid ZHumphry Mackworth above pleaded by way of 
reply; and alſo for that the ſaid rejoinder is in other reſpects, con- 
tradictory, inconſiſtent, uncertain, inſufficient, and informal, &c. 

| Judgment 
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Judgment having been given by the Court of King's Bench, in 
favour of the Plaintiff, a writ of error was brought, and the com- 
mon errors aſſigned. And now, G:bbs on the part of the Plain- 
tiff in error, contended firſt, that the rejoinder was not a depar- 
ture from the plea ; and ſecondly, that the rejoinder did in ſub- 
ſtance, negative the allegation in the replication, and was there- 
fore inconfiſtent with it. 1. The plea ſtates, that no ſuch me- 
morial of che bond, as is required by the ſtatute, was inrolled in 
the Court of Chancery, which is ſaying in other words, that there 
was no memorial inrolled containing the day of the month, and 
the year when the bond bears date, the names of the parties, &c. 
and the conſideration of granting the annuity, according to the 
requiſites of the ſtatute. The replication is, that a memorial 
complying with thoſe requiſites, and ſtating the conſideration 
of granting the annuity, was inrolled. The rejoinder alledges, 
that the conſideration ſtated in the memorial was not the true 
one, which ſupports, inſtead of departing from the allegation in 
the plea, namely that there was no memorial inrolled contain- 
ing the conſideration of granting the annuity. 2. The replica- 
tion ſtates, that the memorial contained the conſideration of 
granting the annuity ; the rejoinder alledges, that the incmorial 
ſets forth, that the annuity was granted in conſideration of a 
tum of money jointly to Temple Lntterell and the Duke of Cum— 
Berland, but that in truth no part of the money was paid to the 


Duke at the time of executing the bond: now this is in effect, a 


denial of what is ſtated in the replication, vis. that the memorial 
contained the conſideration of granting the annuity. 


Shepherd, contra, was ſtopped by the Court. 

Lord Chief Juſtice Eygz. The objection taken, goes properly 
to the deed, and not to the memorial. By the third ſection of 
the ſtatute it is enacted, © that in every deed, inſtrument, or other 
aſſurance, whereby any annuity ſhall be granted, the confidera- 
tion really and bond fide, (which ſhall be in money only) and alto 


the name or names of the perſon or perſons by whom, and on 


whoſe behalf the ſaid conſideration or any part thereof ſhall be ad- 
vanced, {hall be fully and truly ſet forth and deſcribed in words 
at length” and by the firſt, © that every memorial ſhall contain 
the day of the month and the year when the deed, bond, in- 
ſtrument or other aſſurance bears date, and the names of all 
the parties, and for whom any of them are truſtees, and of all 
the witneſles ; and ſhall ſet forth the annual ſum or ſums to be 
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paid, and the name of. the perſon or perſons, for whoſe life or 
lives the annuity is granted, and the confederation er conſideratians 
of granting the ſame.” Now the uſe of the memorial being to 
notify to the world, that ſuch a deed exiſts, when it has done 
that, generally ſpeaking, it has done its office, perhaps with the 
ſingle exception of a ſecret truſt, under the words © for whom any 
of them are truſtees.” The true conſtruction of the act therefore 
ſeems to be, that the deed ſhall fully and truly expreſs the con- 
ſideration, &c, and that the memorial jthall truly ſet forth what 
is contained in the deed {a) And this will be cicar, if the third 
ſection be tranſpoſed, and read in the place of the firſt, Then 
the queſtion is, whether the matter ſtated in the rejoinder, be 
not a departure from the plea? "That it is a departure is clear 
beyond a doubt, upon every principle of pleading. The plea 
in effect ſtates, that there was no memorial; the replication 
alledges a memorial containing the requiſites which the law re- 
quires ; and then the rejoinder introduces a fact, which goes to 
vitiate the deed, but not the memorial. As the firſt point there- 
fore is ſo plainly in favour of the Defendant in error, it is un- 
neceſlary to diſcuſs the ſecond, on winch we give no opinion. 
| Judgment affirmed. 
(a) But fee 7h- Duke of Bolton v. Il ham, 4 Brown's Caf. Char. 297. 


SHEPHERD one, &c. V. MacKRE T H. 
In the Exchequer Chamber, in Error. 


| HIS action being brought to recover the amount of the 
Plaintiff's bill as an attorney, for buſineſs done on behalf 
of the Defendant, a verdict was obtained and judgment entered 
in the Court of King's Bench, which, on a writ of error being 
brought (apparently for delay) was affirmed without argument. 
And now a rule was granted to ſhew cauſe on the motion of 
Gibbs, why intereſt ſhould not be allowed on the affirmance of 
the judgment, againſt which Wilams thewed cauſe; and after 
conſideration, the opinion of the Court was thus delivered by 
Lord Chief Juſtice Eyre. It has been doubted, whether this 
Court had power to give intereſt in the ſhape of damages, on the 
affirmance of a judgment, or whether the double coits given by 
ſtatute, were not in lieu of ſuch damages. But it was declared 
Vor. II. 4D by 
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by Lord Loughborough (a), when his Lordſhip preſided here, that 
it was entirely in the diſcretion of the Court to give damages for 
delay of execution, beſides double coſts; and there ſeems no 

dithculty in che queſtion, if the ſeveral ſtatutes upon the ſubje&t 

be attended to, which will be found all perfectly conſiſtent with 

each other, and to have extended the benefit of 3 Hen. 7. c. 10, 

as to damages to many caſes, and as to double coſts, to all : So 

that it will appear that the double coſts are not given in lieu of 
damages, but as a collateral and farther remedy for the ſame 

miſchief, The ſtatute 3 Hen. 7. c. 10. provides, that “ if any 

defendant or tenant, or any other that ſhall be bound by the 

judgment, ſue before execution had, any writ of error to reverſe 

any ſuch judgment, in delay of execution, then if the ſaid judg- 

ment be affirmed good in the ſaid writ of error, and not erro- 

neous, or if the ſaid writ of error be diſcontinued, or the per- 

ſon that ſues it be non-ſuited in the ſame, the perſon againſt 

whom the writ of error is ſued, ſhall recover his cots and damage 

for his delay and wrongful vexation in the ſame, by diſcretion 

of the juſtice before whom the ſaid writ of error is ſued.” 

This ſtatute not having been put in execution, the 19 Hen. 7. c. 

20. directs that it ſhall be in future. The 4 Fac. 1. c. 8. enacts, 

that *no execution {hall be ſtayed or delayed upon any writ 

of error, or ſuperſedeas thereupon, for the reverſing of any 
judgment given or to be given, in any action or bill of debt 

upon any ſingle bond, or upon any obligation with condition 

for the payment of money only, or upon any action or bill of 
debt for rent, or upon any contract, unleſs ſuch perſon or per- 
ſons, in whoſe name or names ſuch writ of error ſhall be 
brought, with two ſufficient ſureties, ſuch as the Court, where- 
in ſuch judgment ſhall be given, thall allow of, ſhall firſt before 
ſuch ſtay made, or ſuperſedeas to be awarded, be bound unto 
the party for whom any ſuch judgment is or ſhall be given, by 
recognizance to be acknowledged in the ſame court, in double 
the ſum adjudged to be recovered by the former judgment, to 
proſecute the ſaid writ of error with effect, and alſo to ſatisfy 
and pay, if the judgment be affirmed, all and ſingular the 15 
damages and cofis adjudged upon the former judgment, and all 
coſts and damages to be alſo awarded, for the delaying of execution.” 
T his ſtatute preſcribes a term, upon which there may be a delay 


(a) Several motions had been made, at | quiry might be made as to the praQtice in 
different times, for the allowance of intereſt | error. 
which were ordered to Hand over, that in- 
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of execution; which is the giving bail to anſwer the original 1794. 
judgment, and coſts and damages to be awarded for delay of ex. 
ecution, evidently referring to the ſtatute 3 Hen. 7. c. 10. The u 
13 Car. 2. ft. 2. c. 2. , 8 & q, reciting the 3 Jac. 1. c. 8, and that Macuaays, 
other caſes were within the ſame miſchief, provides © that no 
execution ſhall be ſtaid by any writ or writs of error, or ſuper- 
ſedeas thereon, after any verdif and judgment thereupon obtained 
in any action of debt on the ſtatute of Eg. 6, for not ſetting forth of 
tithes, nor in any action upon the caſe upon any promiſe for pay- 
ment of money, actions of trover, covenant, detinue and treſpaſs, 
unleſs ſuch recognizance, as is directed by the ſtatute 3 Fac. 1, 
be firſt acknowledged :” and by ed. 10. it is enacted, © that if 
the judgment be aihrmed, the perſon bringing the writ of error 
ſhall pay to the Defendant in error, double cofts, to be aſſeſſed by 
the Court, where ſuch writ of error ſhall be depending, for the 
delaying of execution.” It muſt be acknowledged that there is 
a little ambiguity in this ſection; but without debating whe- 
ther this ſhould not be read © where ſuch writ of error for the 
delaying of execution, ſhall be depending,” this is manifeſtly 
a ſubſtantial independent proviſion of double coſts, ab/olute and 
not at diſcretion, not only in the ſpecified cafes in 3 Fac. 1, 
and in the former clauſe, but in all caſes whatſoever after ver- 
dict, popular and other penal actions excepted, which are fo by 
the next ſection. The general proviſion of theſe ſtatutes of 
Fac. 1, and Car. 2, is extended by 16 & 17 Car. 2. c. 8, to all 
perſonal actions whatſoever after verdict: and in the caſe of a 
writ of error on a judgment after verdi& in dower or ejeftione 
firme, the Plaintiff in error is to be bound with condition, if 
judgment be affirmed, or the writ diſcontinued or the party non- 
ſuit, to pay ſuch coſts, damages, and /um or ſums of money as {hall 
| be awarded. Here a new term is introduced, © ſum or ſums of 
money which is explained in the next ſection of the ſtatute, 
which directs, © that the Court wherein ſuch execution ought 
to be granted, upon ſuch affirmance, diſcontinuance, or non- 
„ ſuit, ſhall iſſue a writ to inquire as well of the meſne pro- 
fits, as of the damages by waſte committed after the firſt 
judgment in dower or ee&f:one firm; and upon the return 
thereof judgment ſhall be given, and execution awarded forſuch 
j meſne profits and damages, and alfo for coſts of ſuit.” Here 
- | the Legiſlature meaning to provide a ſatisfaction for a particular 
damage by waſte, the words ſum or ſums of money are introduced 


7 and 


„ — he | "IP % = 


| 
| 
| 


287 
1794. 


LEY II 


CHEPHERD 
. 
MackartTH, 
in Error. 


CASES IN HILARY TERM 


and as neither this ſpecial damage, nor the general damage az 
applied to the two cafes of doe and cjectione frma were matters 
of computation, which the Court could make at 1ts diſcretion, a 
writ of inquiry is given. In this ſtatute, there are the ſame ex- 
cepted caſes, with the addition of writs of error brought by 
executors and adminiſtrators. Theſe proviſions are further ex- 
rended, by ſtatute 8 & 9IV. 3. c. 27. /. z. to the caſe of the marſhal 
of the King's Bench and warden ot the Fleet, bringing a writ of 
error to reverſe judgments in actions for an eſcape, who are to put 
in ſpecial bail, in default whereof, no execution 1s to be ſtayed, 
nor any ſequeſtration of the profits of their offices delayed. 
Theſe ſtatutes are perfectly conſiſtent with each other, being all 
in fari materid, and are nothing but a gradual extenſion of the 
{tatute 3 Hen. 7. c. 10. To prevent writs of error being brought 
for delay, double coſts are abſolutely given in all caſes, and un- 
der particular circumſtances damages allo at the diſcretion of the 
Court. That rule lets in applications to the court, in all caſes; 
which it 1s entirely in their diſcretion, to refuſe or comply with, 
and if complied with, to fix the quantity of the recompence. 


Afterwards the following rule was drawn up. 

Upon reading the rule made on Wedneſday the 1 3th day of 
November laſt paſt, in this cauſe, and upon hearing counſel for 
both parties, IT 1s ORDERED, that it ſhall be referred to the 
Clerk of the Errors, to calculate and aſcertain the amount of the 


intereſt upon the final judgment obtained in this cauſe, in his 


Majeſty's Court of King's Bench, after the rate of four pounds per 
cent. per annum, from the time of ſuch final judgment being 
entered up, until the affirmance of the ſaid judgment in this 
court, and that ſuch intereſt may be added to the damages, for 
which ſuch final judgment was entered up. | 

| os | | By the Court. 


A ſimilar rule was alſo made on the aftirmance of the judg- 


ment in the caſe of The Earl of Lonſdale v. Littledale, ante 274. 


See the caſes cited in the notes, Dougl. 750, 8vo. edit. on this 
ſubject. ä 
ENDor HILARY TERM. 


EM ⅛ K 


During the Vacation after this Term, died Sir Henry Gerd, 
Knight, one of the Juſtices of this Court; and Soulden 
Lazerence, Eſquire, Serjeant at Law was appointed to ſuc- 
ceed, him and was knighted, 
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5 ARGUED and DETERMINED 
1 iN THE = 
Courts of COMM ON PLEAS 
AND 
EXCHEOUER CHAMBER, 
IN 


Eaſter Term, 


In the Thirty-fourth Year of the Reign of GEeoRGE III. 


In the HOUSE OF LORDS. 
Gizson Y. HUunTER in Error. 


Venire de novo having been awarded in this cauſe, (ante 4. draws a 


187) it came on to be tried a ſecond time before Lord —— 5. 


Kenyon at Guildhall, at the dittings after Trinity term 1793, when _— to a 
8 5 : g g itious 
the Plaintiffs in error tendered a bill of exceptions to his payee or or 


YM . . . der and in- 
Lordſhip's directions to the Jury, the record of which proceeded gabe 


thus. And the jurors aforeſaid, impannelled to try the ſaid name of fuch 
1 WW; | . payee, which 
iſſue, being alſo come, were then and there in due manner choſen * accepts. 

| In- an acion 
by an innocent indorſee for a valuable conſideration againſt B, on the bill, in order to draw an inference, 
either that B at the time of his acceptance knew the name of the payee to be fictitious, or that R. had 
given an authority to A. to draw the bill in queſtion by having given a gereral authority to , to draw 
bills on B payable to fictivous perſons, evidence is admiſiible of irregular and ſuſpicious tranſactions and 
circumitances relating to other bills drawn by A. on B, payable to fictitious payees and accepted by &, 
th-ugh none of choſe tranfattions or circumitances have any apparent relation to the bill in queſtion, and 
though none of them prove that B. accepted any of thoſe other bills wich a knowledge that the payees 
mentioned in hem were fictitious, 
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and ſworn to try the fame iſſue, and upon the trial of the fad 
iſſue ſo had, the ſaid Plaintiff, in maintenance of the ſaid iſſue 
ſo joined as aforeſaid, on his part, produced to the jury aforeſaid, 
a certain paper-writing, purporting to be a bill of exchange, in 
the words and figures following; that is to ſay: 


— 


2 521. 75. Falmouth, 11th March, 1788. 


Two Months after Date pay to Mr. Milliam Fletcher, or Order, 
Five Hundred and Twenty-One Pounds Seven Shillings, Value 
received, with or without Advice, 


To Meſſrs. Gibſon and FJohn/on, Nathaniel Hing ſton 
Bankers, 
London, | No. 2068. G. & 7. 


And upon which paper-writing were the following indorſements, 
that is to ſay, © William Fletcher,” © By procuration of Live{y, 
Hargreave and Company. A. GCooarich,” And the ſaid Plaintiff 
thereupon proved, and gave in evidence to the ſaid jury, that 
the ſaid name of the ſaid Nathaniel Hing. ſion, purporting to be 
ſubſcribed to the ſaid paper- writing ſo produced to the ſaid jury 
as aforeſaid, was of the proper hand- writing of the ſaid N %ν, 
Hing on, and that the fatd Natbame! Hing flon fo ſubſeribed the 
ſame paper-writing as the drawer of the fame, and as the agent 
of the ſaid Liveſey, Hargreave and Co in the faid declaration 
mentioned, and was accuſtomed to draw bills of exchange tor 
them, in his own. name, as their agent, and that the 144 
Nathaniel! Hing /ton reſided at Falmouth, in the County of Cornwa!!, 
and that no ſuch perſon as William Fletcher, the ſuppoſed payee, 
in the ſaid paper-writing mentioned, ever exiſted ; and that the 
name of Millium Fletcher, contained in the ſame paper-writing. 
was merely fictitious, and that the faid paper-writing fo ſub- 
ſcribed by the ſaid Nathaniel Hingſion, and before the fame was 

indorſed with the name of © A. Goodrich, by procuration of 

Liveſey, Hargreave, and Co.“ and alſo before the letters and 
figures, No. 2068, and the letters G. and J. were ſubtcribed 

thereto, was ſent by the faid Liveſey, Hargreave, and Co. being 

the ſame perſons mentioned and deſcribed in the jaid indorſe- 

ment, by the name or firm of Liveſey, Hargreave ard Co. to the 

ſaid Defendants for their acceptance, who accordingly accepted 

the ſame, by ſubſcribing thereto the ſaid letters and figures, 
4 _ 
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No. 2058, and alſo the ſaid letters G. J. as the initials of 
their reſpective ſurnames, That the indorſement of the name of 
William Fletcher upon the ſaid paper-writing, produced in evi- 
dence, was made by a clerk of the faid Liveſey Hargreave, and 
Co. whoſe name was not William Fletcher, And that the ſaid bill 
was afterwards indorſed with the words, © by procuration of 
Liveſey, Hargreave, and Co. A. Goodrich” by the ſaid A. Good- 
rich, a clerk of the ſaid Liveſey  {ſargreave, and Co. for and by 
procuration of the ſaid Liveſ-y, Hargreave, and Co. and paid and 


delivered by them to the ſaid Plaintiff for a valuable confideration 


then paid to them by the ſaid Plaintiff, and that the ſaid Plain- 
tiff, did not know that the payee named in the ſaid paper- 
writing was fictitious, And the ſaid Plaintiff, in further main- 
tenance ef tne ſaid iſſue ſo joined as aforeſaid, on his part, and 
to ſne that the ſaid Defendants at the time of their ſaid accept- 
ance of the ſaid paper-writing, either knew that the ſaid 
name of Milliam Fletcher, contained in the fame paper-writing, 
and indorſed thereon as aforeſaid, was a fictitious name, or 
that the ſaid Defendants had given authority to the ſaid Zzve/ey, 


. Hargreave, and Co. to draw the ſaid paper- writing ſo produced 


to the jury upon them, the ſaid Defendants, by and in the name 
of the faid Nathamel Hing ſton, their ſaid agent expreſſed there- 
in to be made payable to the order of a perſon who did not in 
fact exiſt, and whoſe name was a fititions name, by having given 
a general authority to the ſaid Lriveſey, Hargreave, and Co. to 
draw bills of exchange upon them the ſaid Defendants, by 
and in the name of the ſaid Nathaniel Ming ſton, their ſaid 
agent expreſſed therein, to be made payable to the order of 
perſonas who did not in fact exiſt, and whoſe names were 
fictitious names, did further prove and give in evidence to 
the ſaid jury, that the faid Liveſey, Hargreave, and Co. 
uſed to ſend down to the ſaid Nathamel Hing on, at Fal- 
mouth, printed forms of bills of exchange, upon paper duly 
ſtamped for that purpoſe, with blanks therein for the dates, 
the times of payment, the names of the payees, and the ſums to 
be made payable therein, to be ſigned by him the ſaid Nathaniel 


Hing ſton, who uſed to return the fame ſigned by him the ſaid 


Nathaniel Fling ſton accordingly, to the {aid Lig, Hargreave and 
C. who then filled up the bills fo returned according to their 
convenience, with the dates, the times they were made payable, 


the payee's names, the greater part of witici were factitious, and 


the reſidue real, and the ſums for which they were to become 


payable ; 
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payable; and that this was done as the exigences ot the houſe of 
Livejey, Ha Create, and Co. required. That when the bills were 
thus filled up, they were taken to the Defendants for acceptance, 
ſome of the ſaid bills when ſo taken for acceptance being 
unindorſed, and others of ſuch bills at the time they were ſo 
taken tor acceptance, having the names of the ſuppoſed payee 
in {ſuch bills indorſed upon the ſame in various hand-writings, 
That this happened in a great variety of inſtances, and to the 
amount of 20,c00/. That the ſaid bill or paper-writing produ— 
ced in evidence, although dated at Falmouth, was not in tact tilled 
up with the date, the time of payment, the name of the payee, 
or the ſum of money therein- mentioned, at Falmauth, but in 1.on- 
aon. That bills fo drawn by the ſaid Nathaniel Hing on, and 
dated from the ſame place, were frequently carried at ſeveral 
different times on the ſame day, by the ſaid Livcſey, Har greave, and 
Co. to the defendants for acceptance, aud accepted by them accor- 
dingly. That it requires three days to tranſmit a bill from Fal- 
mouth to London by the poſt That a letter ſent from F:/imouth 
on the firlt day of any month, would not by the polt 
reach London until the fourth. That in ſeveral inſtances, 
ſuch bills drawn by the ſaid Nathaniel {ing ſion, as from 
Falmouth, have been preſented by the ſaid Liveſey, Hargreave, 
and Co. on the ſecond day after the date of them, to the 
Defendants for acceptance, and that they have accepted them 
without objection. That in many 1nſtances, bills ſo drawn by 
the ful Nathaniel Hinz ſton, were preſented by the ſaid Live- 
fey, Hargreave and Co. to the defendants for acceptance on the 
days on which, by the courſe of the poſt, the ſame bills would 
have arrived, if ſent on the reſpective days of their reſpective 
dates, but before the hours of the polt's arrival on thoſe days, 
and that they were accepted by the Defendants without objection. 
That in ſome inſtances ſuch bills, ſo drawn by the ſaid Nathaniel 
Hig lon, were carried by the faid Liveſcy, Hargreave, and Co. 
to the ſaid Defendants for acceptance, after the arrival of the 
poſt from Falmouth, and other bills of the like kind were carried 
by them to the faid Defendants for acceptance, at different times 
afterwards on the ſame day. That in many inſtances, bills ſo 
drawn by the faid Nathaniel Hing flon upon the ſaid Defendants 
were carried by the ſaid Liveſey, Hargreave, and Co. to the ſaid 
Neſendants for acceptance, upon the day on which they were 


2 | | filled 
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filled up by the ſaid Livgſey, Hurgreuve, and Co. the inſtant they 
were filled up, and whilſt the ink with which they were ſo filled 
up has been wet. That the houſe of the ſaid Liveſey, Hargreave, 
and Cs, where the ſaid bills were fo filled up, was not three 
minutes walk from the Defendants' houſe. That this was the 
general courſe of dealing between the ſaid houſe of Liveſey, Hur- 
greave, and Co. and the Defendants. That the ink has been 
apparently ſo wet at many times when the bills were ſo deliver- 
ed for acceptance at the houſe of the ſaid Detendants, thac 
the perſon who ſo delivered the ſame bills was careful in carrying 
them, that they might not ſmear from the ink's being ſo wet as 
aforeſaid, That at the time of the carrying luch bills in this 
manner, it was very apparent that the ſignature of Nathaniel 
Hing flon was dry, and an old writing, and that what had been 


written in to fill up the bills was freih and wet. That the wit- 


neſſes, by whoſe teſtimony the ſaid plaintiff gave the ſaid evidence 
of the ſaid ſeveral inſtances of the manner of preſenting and ac. 
cepting the ſaid bills, had no particular memory to diſtinguiſh 
the bill or paper-writing produced in evidence, as aforeſaid, from 
the reſt of che bills preſented to, and accepted by the ſaid De- 
fendants, as aforeſaid ; that the date of the ſaid bill or paper pro- 
duced in evidence, the name of the payee, and the ſum therein 
expreſſed to be made payable, were filled up by a clerk in the ſaid 
houſe of the ſaid Live/ſcy, Hurgreave, and Company in London, 
and that was the general courſe before deſcribed with reſpect to 
the other bills that were carried by the ſaid Live/cr, Hargreave, and 
Co. to the ſaid Defendants wet for acceptance. That the Defendants 
paid bills under theſe circumſtances to a large amount, and for a 
conſiderable length of time. And thereupon the counſel of the ſaid 
Defendants did then and there object to the evidence ſo further 
given by the ſaid Plaintiff in further maintenance of the ſaid iſſue 
ſo joined, as aforeſaid, on his part, and to prove that the ſaid De- 
fendants, at the time of their ſaid acceptance of the ſaid paper- 
writing, either knew that the ſaid name of William Fletcher, con- 
tained in the ſaid paper- writing, and indorſed thereon, as afore - 
ſaid, was a filtitious name, or that the ſaid Defendants had given 
authority to the ſaid perſons uſing trade and commerce in the 
name or firm of Liveſey, Hargreave and Company to draw the 
{ud bill or paper-writing, ſo produced to the jury, upon them 
the ſaid Defendants, by and in the nam? of the ſaid Nathaniel 
Hing /lon their ſaid agent, expreſſed therein, to be made payable 


to the order of a perſon who did not in fact exiſt, and whoſe 
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name was a ſictitious name, by having given a general authority 
to the ſaid Liu, Hargrea:ze and Company to draw bills 
upon them, the ſaid Defendants, by and in the name of 
the ſaid Nathante! Hing ſton, their ſaid agent expreſſed therein, to be 
made payable to the order of perſons who did not infact exiſt, and 
whoſe names were fictitious names; and did then and there infi 
that the ſame evidence ought not to be received, or left to the con- 
ſideration of the ſaid jury in that behalf; and prayed the ſaid Chief 
Juſtice, that he would declare to the jury atoreſaid, that the 
lame evidence was not proper evidence to be received, or to be 
taken into their conſideration as evidence in maintenance of the 
laid iſſue on the part of the ſaid Plaintiff, or upon which they 
could find that the ſaid Defendants at the time of their ſaid ac- 
-ceptance of the ſaid paper-writing, either knew that the ſaid 
name of Witham Fletcher contained in the ſaid paper-writing, and 
indorſed thereon as aforeſaid, was a fi:iittious name, or that the 
141d Defendants had given authority to the ſaid Liveſey, Hargeave, 
and Company to draw the ſaid bill or paper-writing, ſo pro- 
duced to the ſaid jury, upon them, the ſaid Defendants, by and 
in the name of the ſaid Nathaniel Hing ſton their ſaid agent, ex- 
preſſed therein to be made payable to the order of a perſon, who 
in fact did not exiſt, and whoſe name was a fivitious name, 
by having given a general authority to the ſaid Live/cy, Hargreave, 
and Company to draw bills of exchange upon them, the {aid 
Defendants, by and in the name of the ſaid Nathbamel Hing jton 
their ſaid agent, expreſſed therein to be made payable to the 
order of perſons who did not in fact exiſt, and whoſe names 
were fictitious names: yet the {aid Chief Juſtice did then and there 
declare and deliver his opinion to the jury aforeſaid, that the ſaid 
evidence, ſo objected to by the counſel of the ſaid defendants as 
aforeſaid, was proper evidence to be received in maintenance of the 
laid iſſue, on the part of the ſaid Plaintiff, as to the third cou nt of 
the ſaid declaration, and to be left to their coniideration as evi- 
dence in maintenance of the ſaid iſſue on that count, to prove that 
the ſaid Defendants, at the time of the ſaid acceptance of the faid 
paper-writing, either knew that the ſaid name of William Fletcher, 
contained in the ſaid paper- writing, and indorſed thereon as afore- 
Said, was a fictitious name, or that the ſaid Defendants had given 
authority to the ſaid Liveſcy, Hargreave, and Co. to draw the ſaid 
bill or paper-writing, ſo produced to the ſaid jury, upon them, 
the ſaid Defendants, by and in the name of the ſaid Nathaniel 


Hinge 


contained in the ſaid paper-writin 
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Iling fton, their ſaid agent, expreſſed therein to he made payable 
to the order of a perſon who in fact did not exiſt, and whoſe name 
was a fictitious name, by having given a general authority to the 
ſaid Liveſey, Hargreave, and Co. to draw bills of exchange upon 


them the ſaid defendants, by and in the name of the ſaid Nat ha- 
iel Hing ſton, their ſaid agent expreſſed therein, to be macle 


payable to the order of perſons who did not in fact exil}, 
and whoſe names were fictitious names; and that if the lid 


jury ſhould believe upon that evidence, that the ſaid Defend- 
ants had ſuch knowledge, or had given ſuch authoricy to 
"the ſaid Livæſy, Hlurgreade and Company, they might upon 
the whole evidence find their verdict for the ſaid Plaintiff upon 
the ſaid iſſue fo joincd as aforeſaid, as to the ſaid third count of 
the ſaid declaration, but not upon any of the other counts con- 
tained in the ſa:d declaration: and thereupon, with that diroc- 
tion, left the ſame to the ſaid jury; and the jury aforeſaid then 


and there gave their verdi for the faid plaintiff, as to the fad 
third count of the ſaid declaration, with 521. 75. damages and 


405. coſts; and for the ſaid Defendants as to all the other counts in 
4 3 


4 


the ſaid declaration mentioned. Whereupon the ſaid counſel for 
the ſud Defendants did then and there except to the aforeſaid 
opinion of the ſaid Chief Juſtice, and inſiſted that the evidence 
ſo given as aforeſaid, for the purpoſe aforeſaid, and which ha 


been fo objected to as aforeſaid, was inadmiſſible to maintain the 


ſaid iſſue on the part of th: ſaid Plaintiff, and to prove thi 
F U 


the ſaid Defendants, at the time of their ſaid acceptance of the 
laid paper-writing, knew that the ſaid name of Hllliam Fletcher 


ct 


g, and indorſed thereon as 
aforeſaid, was a fictitious name, or that they had given authority 
to the faid Liveſey, Ilurgreave, and Company to draw the ſaid 
bill or paper-writing, fo produced to the ſaid jury, upon them, 
the ſaid Defendants, by and in the name, of the ſaid Nee! Daniel 
Hing ſlon their ſaid agent expreſſed therein, to be made pay: bie : 
to the order of a perſon who in fact did not exiſt, and whote 
name was a fictitious name, by having given a general au- 
thority to the ſaid Liveſey, Hungreave, and Company to draw 
bills upon them, the faid Defendants, by and in the name of 
che ſaid Nathaniel Hing fon their ſaid agent, exprefied therein 
© be made payable to the order of perſons who did not in fact 
exit, and whoſe names were fictitious names; and inaſmuch 
as the ſaid ſeveral matters fo produced and given in evidence 
1 on 
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on the part of the ſaid Plaintiff, and by the counſel of the ſaid 
Defendants objected to and infiſted on as not admiſſible in eyi. 


| dence on the trial of the iſſue aforeſaid, do not appear by the 


record of the verdict aforeſaid, the ſaid counſel for the atore. 
ſaid Defendants did then and there propoſe their aforeſaid-ex. 
ception to the opinion of the ſaid Chief Juſtice, and requeſted the 
{aid Chief Juſtice to put his ſeal to this bill of exceptions, con- 
taining the ſaid ſeveral matters ſo produced and given in evidence 
on the part of the ſaid Plaintiff as aforeſaid, according to the 
form of the ſtatute in ſuch caſe made and provided ; and there. 
upon the ſaid Chief Juſtice, at the requeſt of the counſel for the 
above named Defendants, did put his ſeal to this bill of ex. 
ceptions, purſuant to the aforeſaid ſtatute, in ſuch caſe made 
and provided, on the 2iſt day of June aforeſaid, in the 33d 
year of the reign of his ſaid preſent Majeſty. 


In Michaelmas Term, 1793, the Court of King's Bench gave 
judgment for the Defendaat in error, upon which judgment the 
Plaintiffs brought a writ of error in parliament, and having aſ- 


ſigned the common errors, hcped that the judgment of the Court 


of King's Bench would be zeverſed, for the following (among 
other) 


0 N 8. 


I. Becauſe the evidence excepted to, has no relation to the 
particular bill now in queſtion, and does not purport or 
affect to apply itſelf to ſuch bill, and it is impoſſible 
that the facts of any one particular tranſaction can 
legally be inferred from circumſtances applying wholly 
to others. | 


II. Becauſe it follows as a conſequence from the firſt reaſon, 
that even if it had been proved that the Plaintiffs in 
error had accepted other bills, knowing that the ſuppoſed 
payees in them were fictitious, it could not legally be 
inferred from thence, that they had actual knowledge 
of the ſuppoſed payee being fictitious in the bill in 
queſtion. | 
4 
| III. Be- 


. / 
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MI. Becauſe, if the evidence excepted to was not legally 


admitiible, and to be left to the jury as evidence, from 
which they might properly infer adual knowledge in the 
Plaintiffs in error of the bill in queſtion being made 
payable to a fictitious payee, it cannot be admiſſible to 
prove general authority to have been given by the Plain- 
riffs in error to Liveſey, Hargreaves and Cv. ro draw bills 
upon them payable to fictitious payees, inaſmuch as a 
general authority to do certain acts, where an acfadl au- 
thority 1s not proved, can only be interred by thewing 
an acquieſcence of the perſon ſuppoſed to have given 
ſuch authority, in other acts of a ſimilar nature, done 
with his privity or content; and if the evidence excspted 
to did not prove any one act of a ſimilar deſcription with 
that in queſtion to have been done with the privity and 
by the conſent of the Plaintiffs in error, no given num- 
ber of inſtances of the ſame kind can be proper evidence 
upon which to preſume a general authority to have been 
given by them to do ſuch acts. Any number of in- 
ſtances, each of which, taken ſingly, proves nothing, 
can never prove any thing when take: collectively : and 
if the evidence excepted to uld not be admiſlible to 
prove that the Plaintiffs in error had accepted any ſingle 
bill with knowledge that the payee therein was fictitious, 
the permitting it to be offered to the jury as evidence, 
from which they might infer the fact uf the Plaintiits in 
error, having given general authority to Liveſey, Hargreave 
and Co. to draw bills upon them, payable to fictitious 
payees, would be attended with this abſurdity, that the 
fact of ſuch general authority would be inferred from 
the aſſumption of a number of antecedent facts, When 
the evidence was not admitiible to prove the exiſtence of 
any fingle antececent fact, from a number of which the 
fact of general authority was to be inferred, 


"REASONS for the Defendz:nt in Error. 


It is preſumed that the Plaintiffs in error mean to argue, 


that the evidence given at the trial, to prove. their 
knowledge that the payee named 1n the bill in queſtion, 


was a non-exiſting perſon, or that the houſe of Liveſcy, 
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Hargreave, and Company, with their privity, or under 


their authority, drew bills upon them payable to fic. 


titious payees, ought not to have been received, as nei. 


ther directly proving the facts to which ſuch evidence 


was applied, nor raiſing any Probability or preſump tion 
of the exiſtence of ſuch facts, or at moſt a probability 


or preſumption ſo light and uncertain, as not to be 
entitled to any attention 1n a court of law. 


The Defendant in error humbly ſubmits, that it is com- 


petent to a jury to find matters of fat, without direct 


or poſitive teſtimony of tboſe facts, and upon circum- 


ſtantial evidence only, although the inference or con- 
cluſion to be drawn from the circumſtances proved, be 


not abſolutely certain or neceſſary. 


"That is ſufficient if the circumſtantial evidence be ſuch 


as may afford a fair and reaſonable preſumption of 


the facts to be tried, and if the evidence has that ten- 
dency, it ought to be received, and left to the confider- 


ation of the jury, to whom alone it belongs to deter- 
mine upon the preciſe force and effect of the circum- 
ſtances proved, and whether they are ſufficienthy ſatis- 
factory and convincing to warrant them 1 in finding the 


fact in iſſue. 


The Defendant in error humbly contends, that the pri- 


vity or authority attempted to be proved, has, if neceſ- 
ſary to ſupport the verdict, been found upon circum- 
ſtances affording a degree of probability of the faQ, 
ſufficiently ſtrong to entitle the Defeudant in error to 
prove thoſe circumſtances, and ſubmit them to the con- 
ſideration of the jury, as a ground of preſumption, 


The whole of the bill tranſaction in evidence, appears as 


between Liveſey, Hargreave, and Company and the 
Plaintiffs in error, to have been a joint concern of thoſe 
two houſes, merely for the purpoſe of railing money. 
Though the extent of the negotiation was ſo large, there 
is no evidence to ſhew that it aroſe out of any real mer- 
.cantile tranſaction between them, but the contrary is 


to be inferred from the whole of the evidence given. 
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The irregularities and improprieties in the manner of 
making the bills, are ſuch as would, for preſerving the 
credit of the drawers, have been rn conceal Dy 
them from the perſons required to accept ſuch bills, un- 
leſs thoſe perions had been Oe to the whole plan of 
the negotiation, and the mode of conducting it; but 
the evidence which 1s objected to, proves rhe moſt open 
nd undiſguiſed expoſure of all thoſe circumſtances to 


the view and knowledge of the Plaintifds in error. 


Theſe are ali circumſtances, hardly reconcileable with any 
other ſuppoſition than that of an entire privity betwixt 
Liveſay, Brees, and Company and the Plaintiffs 
in error; and it would be greatly injurious to the fair 
purchaſers of bills of exchange, and a great encourage- 
ment to fraud, if ſuch circumſtances could not be proved 
againſt an acceptor, and that the acceptor might al- 
ways reſiſt the performance of his engagements when 
there ſhould be a defect of politive or demonſtrative 
evidence of a tact, of which none but the drawer and 
acceptor, the parties intereſted, might have a full 


knowledge. 


After argument, the following queſtion was propoſed to the 


Judges, vis. 


« Whether the circumſtances mentioned in the bill of excep- 
tions be ſufficiently relative to the propoſitions therein alſo men- 


tioned, vis. that the Detendants in the action knew the name 


Fletcher was fictitious, or that the Defendants had given authg- 


rity to Liveſey and C9. to draw bills upon them the ſaid Defen- 


dants payable to fictitious payees, 19 that they ought to have 
been received, and lefc to the jury as evidence thereof!“ 


On this queſtion there was a diviſion among the judges, who 
delivered their reſpective opinions /eriat;z ; but the majority of 
them, together with the Lord Chancellor and Lord Kenyon, having 
declared that they thought the evidence ought to have been recei- 


ved and left to the jury, the 
Judgment was affirmed (a). 


be ſcen by referring to 2 D Red. B. . 
d 5 3 1 
174. Zailockv. Harris, ibid. 183. Fere v. Lewis 


(a) The various queſtions reſpeRing bills 
of exchange, which aroſe irom the bauk- 
raptcy of Liwve/zy and Co. and Gib/on and | 484, Min:t v. Gios. Ante vol. 1. 569 Ci. 
Co. ſeem at length to be finally ſettled. The / v. ine, and vol. 2. 187 Cn v. Hunter, 
ſeyeral ages through-wiiich they paſſed, may | 
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In the HOUSE or LORDS, 


The Earl of Lonsparts v. LITTLEDALE, in 


A peer of 
Parliament 
having plea- 
ded in chief 
to à bill filed 
againſt him 


in the Court 


of King's 
Bench cannot 
afterwards 


align tor 


error, that 
he oughtto 
have been 
ſued by origi- 
nal writ and 
not by bill. 
Ducre, u he- 
taer the 
Court of 
King's Bench 
has jui.{01c- 
tion to pro- 
ceed agatnit 


a peer of par- 


lzment by 
bill? 


Error. 


[See this caſe ante 267.] 


HE Plaintiff in error having aſſigned the ſame error as in 
the Court of Exchequer Chamber, hoped the judgment 
would be reverſed for the following, among other 


REASONS: 


Ht.—Becauſe the juriſdiction aſſumed by the Court of 


King's Bench, of procceding againſt a peer by original 
bill, is not warranted either by the common or ſtatute 
law of this realm. | 


By the common law, that court has power to hold plea by 


bill againſt two deſcriptions of perſons only, vs. againſt 
the attornies, officers, miniſters, or clerks of the Court who 
are ſuppoſed to be preſent in Court, (and the courſe always 
has been to exhibit original bills againſt them, as being 
preſent in Court in their proper perſons, )and againſt per- 


ſons in cuſtody of the marthal of the marſhalſea of the 


Court, and in ſuch bills it is neceſſary to alledge that the 
Defendant is in the cuſtody of the marſhal of the marſhal- 
ſea of that Court: this laſt mentioned branch of its juriſ- 
diction in proceſs of time, has been extended to all perſons 
againſt whom the proceſs of capias could iſſue, by the 
following fiction, vig. the court having an original juriſ 
diction in treſpaſſes vi et armzs, iſſues a writ called a bill 
of Middleſex or latitat, commanding the ſheriff 70 fale 
the body of a Defendant, as for a ſuppoſed treſpaſs vi ct 
ermis, which the Defendant never has in reality com- 
mitted, and the Defendant being taken and bronght into 


the cufledy of the marſhal of the Court upon this writ, the 


Plaintiff may exhibit a bill againſt him, as in tbe cuſbody 


-of the marſhal for any cauſe of adion whatſoever, upon 


xrhich fiction reſts this branch of its juriſdiction at this 
1 : day; 


3 12 
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and the Defendant being taken, and brought into the 
cuſtody of the martha! of the Court upon this writ, the 
Plaintiff may exhibit a bill againſt him, as in cuſtody 
of the marſha], for any cauſe of action whatſoever ; 


upon which fiction reſts this branch of its juriſdiction at 


this day. This writ, except in caſes where an ac cim 
for bail is inſerted, is not executed upon the De- 
fendant's perſon, but he is ſerved with a copy of it 
and appears, and files common bail, which is a pro- 
ceeding by which a Defendant, inſtead of being com- 
mitted to the cuſtody of the marthal, is ſuppoſed 


to be delivered on bail upon a chi corpus to Fenn 


Doe and Richard Roe, which is the ſame as a com- 
mitment to the cuſtody of the marſhal. I ig evident 


ibis mode of proceeding never could appiy to @ peer, be- 
. cauſe his perſon could never be arreſted and brought inte 


the cuſtody of the marſhal by a capias in treſpaſs, as no 


-fach capias lies againſt a peer: and therefore, Lilly in 


his Entries, page 21, obſerves in a note, that a peer 


cannot be ſued in the King's Bench by bill, by rea- 
ſon he is therein alledged to be in the cuſtody 
of the marſhal. The next, and only other juriſdiction 


which the King's Bench has in civil actions, is by 
an authority delegated to the Court by an original 
writ, iſſued from the Court of Chancery, returnable 


in the King's Bench, and this applies to peers, as 


well as other perſons, with this diflerence as to the pro- 


ceſs, by which the Defendant is brought into Court to 
anſwer as againſt all perſons, (except peers, or privileged 
perſons, during the time of privilege) the proceſs 13 
Summons, Aitachment, and Capias, againſt peers, ſum- 


mons and diſtringas in infinitum only as ny Captas lies, 


the common law having given no juriſdiction to the 
King's Bench of proceeding againſt peers, except by ori- 


ginal writ only. The next queſtion is, whether the 
ſtatute of the 1270 and 145 V. 3. has given that Court 


a juriſeliction of proceeding againſt them by original bill: 


that ſtatute enacts, that from and after the four and 
e twentieth day of June one thouſand ſeven hundred 
and one, any perſon or perſons ſhall and may com- 
«* mence, and profecute, any action or ſuit, in any of 
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< his majeſty's Courts of record at Weſtminfler, or High 
Court of Chancery, or Court of Exchequer, or the duchy 
“Court of Lancaſter, or in the Court of Admiralty, and 
« in all cauſes matrimonial and teſtamentary in the 
« Court of the Arches, the prerogative Courts of Car- 
« terbury and York, and the delegates, and all courts of 
« appeal, againſt any peer of this realm, or lord of par- 
« liament, or againſt any of the knights, citizens, and 
« burgeſſes of the Houfe of Commons for the time being, 


< or againſt their or any of their menial or other ſervants, 


% or any other perſon entitled to the privilege of parlia- 
e ment, at any time from and immediately after the 
« diſſolution or prorogation of any parhament, until 
„a new eparliament ſhall meet, or the {ame be re-aſlem- 


a bled, and from and immediately after any adjourn- 


« ment of both Houſes of Parliament for above the ſpace 
ce of fourteen days, until both Houſes ſhall meet or re- 
« aſſemble; and that the ſaid reſpective Courts ſhall 
« and may after ſuch diſſolution, prorogation, or ad- 
« journment as aforeſaid, proceed to give judgment, and 
ce to make final orders, decrees and ſentences, and award 
e execution thereupon, any privilege of parliament to the 
“ contrary notwithitanding ; provided nevertheleſs, that 


this act {hall not extend to ſubject the perſon of any of 
the knights, citizens, and burgeſſes of the Houſe of Com- 


«© mons, or any other perſon intitled to the privilege of 
<« parliament, to be arreſted during the time of privi- 
„lege; nevertheleſs, if any perſon or perſons having 
„ cauſe of action or complaint againſt any Peer of this 
« realm, cr lord of pariiament, fk perſon or perſons 
after any diſſolution, prorogation, or adjournment 


eas aforeſaid, or before any ſeſſions of parliament, or 


meeting of both Houſes as aforeſaid, ſhall and may 


<« have ſuch proceſs out of his majeſty's Courts of King's 


« Bench, Common Pleas, and Exchequer, againſt ſuch 
* Peer or lord of Parliament, as he or they might have 
« had ggainſi him out of the time of privilege ; and if any 


* perſon or perſons having cauſe of action againſt any of 


« the faid Enights, citizens, ar bur geſſes, or any other perſon in- 
AC 7;tled to privilege of partament, after any diſlolution, pro- 
< ragation, or ſuch adjournment as aforeſaid, or before 


cc any 


pans Y& 
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te any ſeſſions of parliament, or meeting of both houſes 
&« 2s aforcſaic, ſuch perſon or perſons ſhall and may 
ce proſecute ſuch knight, citizen, or burgeſs, or other 
« per ſon intitled to the privilege of parliament, in his 
6 Majeſty's Court of King's Bench, Common Picas, or 
« Exchequer, by ſummons and diſtreſs infinite, or by 
« original bill, and ſummons, attachment, and diſtreſs 
e infinite thereupon, to be iſſued out of any of the ſaid 
& Courts of record.“ 


It is ſufficient only to read the act above mentioned, to ſee 


that the form of proceeding againſt a peer is not thereby 
varied; and that the original bill is not given againſt peers, 
but only againj# knights, citizens, or burgeſſes, or other ter- 
ſons entitled io privilege of parliament, which words, other 
perſons, can by no rule of conſtruction be contended to 
apply to peers, but only to inferior degrees of perſons, 
as Oſlicers, miniſters, and clerks, of the Houſes of Farlia- 
ment, c. And what is the molt convincing proof 
that the peers did not mean to give a juriſdiction, by 
original bill againſt them is, that the bill originally 
ſent up to the Lords by the Commons, at the parts above 
marked, had the words“ peer of this realm, or lord of 
parliament ;” and the Lords ſtruck out thoſe words 
vide journals of the Houſe of Commons, vol. 13. 567. 
Notwithſtanding the above, the Court of King's Bench, 
in a cate of Gi verſus Lord Weymouth, determined, 
that the original bill was the common law mode of 
proceeding againſt peers of parliament before the ſtatute 
of 12 I. 3. on the authority of a caſe of Say verſus 
Lord Byrzon—Lord Mansfield gives the judgment thus: 
„The note I have of the caſe of Say verſus Lord Byron 
« 1s as follows Mich. 26 Geo. 2. B. R. Mr. L. Robin- 
« ſon moved, (upon an affidavit, that the Plaintiff had 
e ſued out two writs of diſtringas, whereupon the 
„ ſheriff had levied 40. and 4 d.; and that no bill was 
« filed) for a rule to ſhew cauſe why the ſaid two writs 
% ſhould not be quaſhed, and the money levied thereon 
ebe reſtored ; he objected that a Peer ought not to be 
«* ſued by bill, but by original writ ; and that the ſtatute 
« 12 and 13 Mn. 3. c. 3. does not make any variation 
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1794. - * 3%. the proceedings againſt Peers, but reſpects, in this 
« particular, commoners only:—Mr. Store ſhewed cauſe 
Earl of * and the rule was enlarged. Upon ſhewing cauſe at « 
Lon-nate 
8. „further day, the Court declared, that there were 
I. to - . . 6 b 
00 * many precedents of actions againſt Peers of Parlia- 


ment, for many years before the ſtatute of Mn. 
as certified by the Maſter and Mr. Day the clerk of 
the rules, and ſaid, why could not the Court ſupport 
its ancient juriſdiction. as well as the Court of Hu. 
& cheguer hold plea as debitor Domini Regis? And the 
Court in that caſe diſcharged the rule.” This is an 
authority in point. The original bill was the common 
law proceſs. 


. « Per Curiam Judgment quod Defendens reſpondeat ouſter.” 


It is a ſingular thing, that if the proceeding by original bill, 
| as againſt Peers, was the common law proceeding before 
| the ſtatute of Vm. 3. that it ſhould not have been alſo the 
mode of proceeding againſt members of the Houſe of Commons; 
and yet that has not been pretended; if it were ſo, 
it is alſo ſingular it ſhould not have been known to ſome 
writer upon the law, or that it ſhould not be found in 
ſome caſe, or book of reports or practice; and yet it 
may with confidence be aſſerted, that no ſuch thing is 
ever noticed in any book of -Jaw or practice, neither 
is it conſiſtent with any principle of law; therefore the 
Plaintiff in error truſts, that neither a ſuppoſed certi- 
ficate of a maſter and clerk of the rules in the Xu 
Bench, in a matter in which they were materially in- 
tereſted, in point of emolument, to eſtabliſh the pro- 
ceeding they certified, nor any erroneous practice 
which may have followed from the precedent of Gin 
verſus Lord Weymouth, will be ſufficient to eſtabliſh this 
_ juriſdiction, 

2d.—In the next place, it is contended that the Plaintiff in 
error, by not having pleaded his Peerage in abatement, 
has precluded himſelf from taking any objection in a 
Court of error to the mode of proceeding by bill. In 
anſwer to which, the Plaintiff in error ſubmits, that the 
want of juriſdiction is matter of error; and that if a 


£ -Court has no juriſdiction, even the Defendant's. conſent 
1 2 -could 
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could not give it juriſdiction: that the want of juriſclic- 
tian in t&15 cafe appears on the record, and therefore as the 
Court {ecs it, there is no occaſion for a plea to diſcloſe 
it, as there is of a matter dehors the record. The pro- 
ceeding by original bill inverts the whole courſe of pro- 
ceeding againit Peers, from the beginning to the end of 
tie ſuit. The returns of writs in every ſtage of the ſuit 
are totally different, where the proceeding is by original 
writ, and where by bill; and not only fo, but a new 
juriſdiction in error is created by proceeding by bill, in- 
ſtead of original, for where the proceeding is by original 
bill in the King's Bench, a writ of error is given to the 
Court of Exchequer Chamber, which is not the caſe where 
the proceeding is by original writ in the King's Bench, 
as there the writ of error is returnable in parliament 
only, | 


REASONS for the Defendant in Error. 


Iſt.— The Court of King's Bench has juriſdiction to pro- 


VoL. 


ceed againſt a Peer of the realm by bill. This appears 
by the ſtat. 12th and 13th Mil. 3. c. 3, which authorizes 
againſt a Peer ſuch proceſs, during the times there limi- 
ted (which limitations are ſince removed, and extended 
to all times, by ſtat. 10th Ceo. 3. c. 50.) as might 
have been had againſt him out of the time of privilege. 
Before that ſtatute, Peers were by the practice of the 
Court (and the practice of the Court conſtitutes the law 
of the Court) ſued there out of the time of privilege by 
this form of proceeding, namely, by bill and by ſum- 
mons, and diſtreſs thereupon; and may now therefore 
by virtue of the above ſtatutes, be fo ſued at any time, 
That this was the practice of the Court before the 
ſtatute of King William, not ouly is to be inferred 
from the ſame continued ſubſequent practice, the le- 
gality of which has till the preſent caſe been unobjected 
to (except in the two inſtances after mentioned, by 
which its legality is eſtabliſhed) but alſo appears from 
precedents certified to that Court when this very point 
was there agitated, in the caſe of Say againſt Lord 
II. 3 Byron, 
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1794. Pyron, ſo long fince as Michaelmas Term, 26th Ceo, 2. 
—— i 

; (Sayer's Reports, 63; and Cowper's Reports, 8 45.) 
zur! ' ; 
Karl © The Court in that cale, on reference being made to the 


LOo%D: DALE 
* ſtatute of King William, confirmed the precedents aud 


LiIrrEE“ . 2 

a practice; and that deciſion was afterwards confirmed 
by the ſame Court, in the caſe of Cœſing againſt Lord 
Weymouth, in Trinity Term, in the 18th year of his pre- 
tent Majefty. (Cowper's Reports, 844.) 


2d. Theſe two caſes are not only determinations in point, 
but are even ſtronger than the preſent caſe; as in both 
thoſe caſes this objection to the mode of proceediny was 
taken as it ought to be (if a valid objeQion) in the fit 
inſtance; in the one caſe by motion before derence to 
the action, and in the other by plea in abatement. There 
appears not any appeal from either of thoſe deciſions, 
and they have ever ſince been acquieſced in, and acted 
upon by the ſame continued praciice as the law of the 


land. 


3d.—But even if theſe cafes could be over-ruled, and a. 
_ lowing that the Plaintiff in error, being a Peer, might 
in the preſent action have objected to this mode of pro- 
ceeding againſt him by bill; yet the objection cannot 
now be taken as matter of error: it is merely an ob- 
jection of form. The objection is, that although the 
Court has juriſdiction over the ſubject matter of the 
ſuit, and over the party, though a Peer, and has power 
to proceed by bill, yet this is not the proper form of 
proceeding in the preſent caſe agæinſt a Peer. The ob- 
jection cannot be extended to every cafe of proceeding 
by bill againſt a Peer; for if a Peer were in the cuſtody 
of the marſhal of the king's marſhalſea (as he may by 
law be upon a criminal charge) whilſt he remains in 
ſuch cuſtody a bill may be exhibited againſt him in the 
Court of King's Bench, as againſt any other perſon, In 
that caſe the objection could not hold. In other caſes, 
if it could avail, it ſhould be taken by plea in abatement, 
as a reaſon for not anſwerirg to the bill. If not ſo ta- 
ken, but the party makes defence, and anſwers to the 
bill, the juriſdiction of the Court is admitted, and the 
objection | 
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oh jection watved 
Ihe party, by making a full defence, by praying an im- 
parlance, and pleading to the merits ſubmits to anſwer, 
and by praying that thoſe merits may be inquired 
of by a jury, admits that the Court has on thoſe very 
and take the Lven 


proceedings power to direc} e inquiry. 


in antient times, when the juriſdiction of the Court of 


King's Bench to proceed by bill ſcems to have been con- 
fined to the caſe of perſons actually priſoners of the 

Court, ſo that others (except, perhaps, the officers of 
the Court) were not compellable to anſwer to a bill, 
yet it was in the election of others fo to anſwer if they 
would; and if they did anſwer, the gy againſt 
them by bill was good. This appears by Brook's Abridge 
ment, tit. Bill, Pl. 6. and Reſponder, Pl. 50. 
jection might be thus waived by a 
a Peer in this caſe may waive 


waive it, if he does not inſiſt upon it at the proper time. 


As this ob- 
common perſon, ſo 
118 prix Uege ; 5 and he does 


The objection cannot now be allowed in this action, with- 
out determining, not only that every judgment that has 
been had againſt a Peer, where the proceeding has been by 
bill, is illegal; but that all ſuch judgments given within 
the laſt twenty years, though upon the authority of ad- 
judged caſes, and the conſtant practice of the Court of 
King's Bench, are liable to be reveried by writ of error. 


After argument at the bar of the Houſe, the following queſ- 
cions were propoſed to the judges. 


1. Whether the Court of King's Bench has any juriſdiction 
to hold plea in a perſonal action againſt a peer of the realm, and 
lord of parliament, who is ncicher in the cuſtody of the mar- 
ſhal, nor is an officer or miniſter of that Court, without the 
King's original writ iſſuing out of his Chancery, to warrant 


ſuch action ? 


2. If the Court has no ſuch juriſdiction, can it derive ſuch 
juriſdiction from the acquieſcence of the defendant by pleading 
to iſſue, and proceeding to trial in an action commenced without 
the King's original writ ? 


In anſwer, Lord Chief Juſtice Eyre {tated the unanimous opi- 
nion of the Judges, that the firſt queſtion would have admitted 
2 conſiderable 


and it cannot afterwards be received. 
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1794. conſiderable doubt, if the objection had been made in an earlier 
ſtage of the cauſe, and that the caſes of Say v. Lord Byron, and 
Earl of - 3 | ; 
OE Gofling v. Lord Weymouth, were not to be conſidered as deciſive 
. authorities on the ſubject. But that after pleading in chief 
ITTLE- * . . < : . . r 
Loca it was !00 late for the Defendant to object to the juriſdiction of 
„the Court. 
Judgment affirmed, 
Bondy, Dixon v. Bircn and Tr rx. 
Nu 20th. \ 


A. grants an 
annuity to B. 


the whole of 


which B. at- 


ſigns to C. 


There being a 
memorial 
inrolled of 
all the orig1- 
nal ſecurittes, 
it is not ne- 
ceſſary thac 
there ſhould 
be alſo one 
of the aſſign- 


ment. 


FN this caſe a rule was granted to ſhew cauſe, why an inden- 

ture, bond and warrant of attorney entered into to ſecure an 
annuity ſhould not be given up to be cancelled, and the money 
levied under an execution ſtaid in the hands of the ſheriff, The 
facts were {imply theſe; Birch granted the annuity to Dixon, 
Tyte joining as a ſecurity, Dixon aſſigned the whole of it to 
Corfins, and the execution iſſued in the name of Dixon: there was 
a memorial of the original indenture, bond, and warrant, but 
none of the aſſignment from Dixon to Couſins, on the omiſſion 


of which, the application to the Court was founded. But 


after argument, the Court held that as there was a memorial 
of the original ſecurities inrolled, the object of the ſtatute 
17 Geo. 3. c. 26, which was the protection of the grantor, 
was fully complied with, and it was not neceſſary to inroll the 
aſſignment. 


Rule diſcharged (a). 


(2) A fimilar deciſion has lately taken | each aſſignment ſhould be regiſtered. $9 
place in the Court of King's Bench, Bromley | alſo where a groſs tum ari/ing from a cer- 
v. Greathead, Hil. 34 Geo. 3. Hunt on Annui- | tain fund is given to trultees for the pay- 
ties 188. in which caſe as well as in the | ment of ſeveral annuities, the memorial 
preſent, the whole annuity was aſſigned to | is bad, if it ſtate the grant t be of only 
one perſon. Put if it had been aſſigned in | one  enmuty of ſuch groſs ſum. Hood v. 
per s, to different perſons, it ſeems neceſ- | Burlion, 4 Brown's Chan, Caf. 121. Hin: 
ſary from he caſe of The Duke of Belton v. on Azmuties 79, 

I illiaus, 4 Brown's Chan. Caſ. 297, that 
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BRANDON and Others Aſſignees of BRAND ON, 
a Bankrupr, v. PA k. 


308 
1794. 


— ad 


Monday 
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HIS was an action of debt, brought to recover money The aſſignees 


loſt by the bankrupt at hazard; and the firſt count of the 
declaration ſtated “ that whereas before the bankruptcy of the 
ſaid Abraham Brandon, and within three months next before the 
commencement of this action, to wit, on c. at c. the ſaid 
Robert (the Defendant) received to the uſe of the ſaid Abraham 
Brandon the fum of one hundred and ſeventy eight pounds and ten 
ſhillings of lawful money of Great Britain, being ſo much money 
loſt by the ſaid Abraham Brandon to the ſaid Robert at one ſitting, 
by then and there playing with him together with certain other 
perſons, to the ſaid Sarah Thomas and Daniel [aac (the Plaintiffs) 
unknown,at a certain game called Zazard,and which money ſoloft 
was, on the day and year aforeſaid, at London aforeſaid, in the parith 
and ward aforeſaid, paid by the ſaid 4braham Brandon to the ſaid 
Robert the winner thereof; whereby and according to the form of a 
certain act made in the ninth year of the reign of Queen Anne, in- 
titled “ an act for the better preventing of exceſſive and deceit- 
ful gaming,” an action accrued to the ſaid Abraham Brandon 
before he became a bankrupt, to demand and have of and from 
the ſaid Robert, the ſaid ſum of one hundred and ſeventy eight 
pounds and ten ſhillings, parcel of the ſaid ſum of ſeven hundred 


and fourteen pounds above demanded.” The ſecond count ſtated 
that before the bankruptcy of the ſaid Abraham Brandon, and 


within three months next before the commencement of this ac- 
tion, to wit, on Hc. at &c. the ſaid Abraham loſt to the ſaid Robert 
at one fitting, by then and there playing with the ſaid Robert at 
the ſaid game called Hazard, another large ſum of money, to wit, 
the ſum of one hundred and ſeventyeight pounds and ten ſhillings, 
of like lawful money, and on the day and year aforeſaid, at &c. 
paid the ſaid ſum of money ſo loſt as laſt aforeſaid, to the ſaid Ro- 
bert the winner thereof; and which ſaid laſt mentioned ſam of 
money, was not repaid to the ſaid Abrabam Brandon, at any time 
before his ſaid bankruptcy c. The third count ſtated that the 
Defendant after the bankruptcy was indebted to the Plaintiffs as 
aſſignees He. ſimilar to the ſecond count, The fourth count 


Vol. II. 4R was 


ofa bankrupt 
may recover 
from the win- 
ner, money 
loſt by the 
bankrupt be- 
fore his ban k- 
ruptcy at 
play, in au 
action of 

debt on the 
Stat. 9 Anne 


c. 14. 


32 


1794. 
3 — 


BAN ON 


T's 
PATE. 


CASES IN EASTER TERM 


was for money had and received by the Defendar nt to the 
bankrupt's uſe before his bankruptcy. 

There was a general demurrer to the three firſt counts, and 
gil debet pleaded to the laſt, 

This demurrer was twice argued ; the firſt time in Hilary Term 
by Runnington Serjt for the Defendant and Lawrence Serjt for 
the Plaintiffs; and a ſecond time in the prefent term, by Bond 
Zerjt for he Defendant, and Adair Serjt for the Plaintifty, 
In ſupport of the demurrer, the ſubſtance of the arguments was 
as follows. 

The aſſignees of the bankrupt cannot maintain this action, 
fince there was not ſuch a debt due to him as covld be veſted 
in them by the afignment. At common law gaming was not 


illegal, and when a ſtatute makes that unlawful, which before 


was lawful, and points out a particular mode of proceeding, that 
mode mult be purſued. Cro. Fac. 644 Caftic's caſe, 2 Burr. 
803 Rex v. Robinſon, Now the ſtatute 9 Aune c. 14, which 
gives the action to the loſer of 10/7. to recover the money back 
from the winner, enadts that if within three months the loter 
does not himſelf ſue, the action may be brought by a common 
infermer, who ſhall recover the jame and treble the value to- 
gerher with coſts. The right of action therefore is perſonal in 
the loſer, of which if he does not avail himſelf, it pailes to another 
perſon: there cannot be then a debt velted in him, which will 
v0 to his repreſentatives under a commiſſion of bankrupt. It 
depends on the choice of the loſer, whether he or a common in- 


former ſhall recover the money, and no debt or duty coulel veſt 


in him till he made bis election by commencing the action, by 
parity of reaſon to other caſes of election, where nothing pales 


before election made. Co. Litt. 145, a, 2 Co. 35, a, Heyward's calc. 
There is alſo another reaſon why this action cannot be ſupported; 


the ſtat. 12 Geo. 2. c. 8. makes the playing at hazard cqueily 


penal both to the winner and loſer, and when both parties are 
equally criminal, the maxim may be applied “ in part delicho potior 
eft conditio deſendentis,” according to the doctrine of the cafes of 
Sinith v. Bromley, Dougl. 696 in notis, Clarke v. Shee, Comp, 
197, Browning v. Morris id. 790. Jaques v. Golightly, 2 Black, 
1073. | 

On behalf of the Plaintiffs, it was contended that the loſer 


of the money had a debt veſted in him from the winner, and 
I being 
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being veſted, that it paſſed to his aſſignees. The ſtatute enacts, 1794. 
that the loſer may recover the money by action of debt, and 
when it preſcribes the form of the declaration, it fays © in Danes 
« which action it ſhall be ſufficient for the Plaintiff to alledge, pers. 
« that the Defendant or Defendants are indeed to the Plaintiff, 
« or received to the Plainlif's uſe the monies ſo loſt and paid, or 
nere the goods won of the Plaintiff to the Defendant's 
« ule.“ Now the two firſt of theſe phraſes clearly imply that a 
debt is due to the Plaintiff, and the laſt, that the property of th 
goods, where goods have been loſt, is alſo in him. In Tarner 
v. Warren, 2 Stra. 1079, the ſum loſt was conſidered ſo much as x 
debt, that the winner was holden to bail: and in Pozes v. Booth, 
» Black. 1226 it is ſaid by one of the judges, that the 
1ztute makes the winning 104. at one fitting a nullity, and 
therefore gives the loſer an action to recover back what {till 
properly continues t9 be bis own nioney : and in both thoſe caſes, 
the ſtatute is conſidered as a remedial law with reſpect to the 
loſer ; and being remedial, it is to be liberally conſtrued for 
the purpoſe of the remedy. With regard to the ſuppoſed 
analogy from caſes of election, it is to be obſerved that the 
party here has not an election to do one of two things, but only 
to do one thing, or leave it undone. 
Lord Ch. J. Eyre. After two arguments, I ill feel a dif- 
ficulty in ſaying this action can be maintained. It ſeems to me 
that unleſs a duty attached in the bankrupt, the action cannot 
be ſapported. Now if there was any duty in him, it muſt have 
been given by the ſtatute, and not iu conſequence of any ſup- 
poſed contract. But though the ſtatute has veſted a right of 
action in the loler, liable to be diveſted at the expiration of 
three months, yet Ithink no duty veſts in him till the action 18 
brought. If there be a duty in him, on principle, it is difficult 
to deny that it would go to his executors, or that they might 
maintain an action againſt the executors of the winner, but the 
ſtatute enacts, that if the party himſelf does not ſue within 
three months, any other perſon may bring the ation. On prin- 
ciple too, it ſhould ſeem, that if there be a duty, aſſumpſit 
would lie for it; but that cannot be, as the ſtatute ſpecifies 
an aQion of debt. It appears therefore to me to be the plaineſt 
and beſt conſtruction to ſay, that no duty 1s fxed in the loſer, 
211] the action is brought. 
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HEATH. J. An executor clearly could not bring the aAion, 
which by the ſtatute is limited to the loſer himſelf, within the 
three months. But the aſſignees of a bankrupt are different 
from other repreſentatives; for if the party himſelf were to 
recover the money, he muſt pay it over to the aſſignees. It 
is to be conſidered as part of the bankrupt's eſtate, which 
has wrongfully paſſed to the winner; and if ſo, the aſſignees 
have a right to it, and ought in reaſon to ſue for it. It 


. poſſibly be of any benefit, to hold that the debt 


does not veſt in the aſſignees, and this being a remedial 
ſtarute, we are ſo to conſtrue it as belt to anſwer the purpoſe 
for which it was made. 

Rook J. I am of opinion that this action may be main- 
tained, The meaning of the act 1s, that the money loſt and 
paid to the winner 1s part of the propercy of the loſer. 
Upon this principle, it was holden in the caſe in &$!range, 
that the loſer might make an affidavit of debt, and hold the 
winner to bail. This is alſo a remedial act, and rhere is a 
clear diſtinction between remedial and penal acts, that in the 
former, a debt is due to the party grieved before the com- 
mencement of the action, but not in the latter. As the mo- 
ney then was part of the eſtate of the bankrupt, the aſ- 
ſignees had a right to ſue for the recovery of it. 

LAWRENCE ]. * argued the caſe While at the bar, 
gave no opinion. 

Lord Ch. J. As I find that my blake are of a different 


opinion from me, I ſubmit ro their authority. Therefore let 
there be 


Judgment for the Plaintiffs, 
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N this caſe, the firſt count of the declaration ſtated that the 

Defendant in error had recovered judgment in the Court of 
King's Bench againſt one Mathias Taylor for a debt of goo J. and 
63s. cots, and had ſued out a %. /a. directed to the ſheriff of 
Somerſelſpire c. &c. and thereupon afterwards, and before 
« the {aid ſum of 400 J. together with fixty three ſhillings ſo as 
« aforeſaid recovered were made of the {aid goods and chattels of 


the ſaid Mathias Taylor, and whillt the {fame writ was in force, 
* towit on the 23d day of April in the year of our Lord one thou- 


June 2519, 
It is no: aſ- 
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tonfideration that A. at the ſpecial inſtance and requeſt of C. bad reguefed the ſheriſt not tn execute the wvrit, 
(. promited to pay A. the debt and colts, together with the ſheriff's poundage, bailiff's fees and other 
charges. 

On a judgment by default and error brought, the promiſe was holden to be binding on C., though it 
Was not averred that the ſneriff did in fat deſiſt from the execution, nor what the amount of the poundage 
©, was, nor that the Defendant had notice of fuch amount. 
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“ ſand ſeven hundred and ninety three, at the city of Brifel afy;.. 
* ſaid, he the ſaid Fames (the Plaintiff in error) in confideraticy 
& that the ſaid Thomas (the Defendant in error) at the ſpecial in. 
e ſtance and requeſt of the ſaid James, would then and there with. 
% draw the ſaid execution and would forbear and deſiſt from far 
ther executing the ſaid writ, undertook to indemnity the {yg 
« Themas againſt any loſs or damage that might happen in con. 
* ſequence of his withdrawing the execution then levied, aud did 
% promiſe to pay and to ſatisfy to him the ſum of 225 J. 1c, 
being for principal intereſt and coſts due to him from the fal 
« Mathias Taylor, together alſo with ſheriff's ponndage, baillf”, 
fees and other incidental charges, on the 14th Cay of oy then 
„ next, to wit at Briſtol aforeſaid ; and the faid Thomas in fact 
“ ſays, that he confiding in the promiſe and undertaking of th 
& ſaid James in form aforeſaid made, aiterwards to wit, on the 


'& ſame day and year laſt aforeſaid, did withdraw the faid execu- 


„tion, and did forbear and deſiſt from executing the ſaid weit, 
„ and the ſaid Thomas in fact ſays, that he hath not yet been 
paid and fatisfied the ſaid ſum of 400 J, and fixty three {hil. 
lings, or any part thereof, ſo as aforeſaid recovered by him 


„ againſt the ſaid Mathias Taylor, but the ſame and every part 


ce thereof ſtill remains due and unſatisfied, whereof the ſaid Torres 
ce afterwards to wit on the ſaid 14th day of May in the year afore- 
« ſaid, and often afterwards, to wit at Briſtol aforeſaid had notice, 
yet the ſaid James not regarding his promiſe c. Sc.“ | 
The ſecond count, after ſtating ſimilar matter of inducement, 
went on * and thereupon afterwards, and before the ſaid laſt 
mentioned ſum of four hundred pounds, together with ſixty 
three ſhillings were made of the goods and chattels of the {aid 
« Mathias Taylor, and whillt the laſt mentioned writ was in force, 
<« to wit on the ſaid 23d day of April in the {aid year of our Lord 
one thouſand ſeven hundred and ninety three, at Bri/dl aforeſaid, 
* he the ſaid James in confideration that the {aid Thomas at the like 
« ſpecial inſtance and requeſt of the ſaid James, had then and there 
« requeſted the ſaid ſheriff to forbear and deſiſi from executing the ſud 
e 2vrit, undertook and to the ſaid Thomas then and there faithful 
'« promiſed to pay him the ſum of two hundred and twenty ſive 
t pounds and ten ſhillings being for principal intereſt and coſts due 
to him from the ſaid Mathias Taylor together withtheriff's pound- 
« age, bailift's fees and other incidental charges, on the 1 4th day of 
% May then next at the city of Briſſol aforeſaid, in the county 
of the ſame city, &c.” There were alſo the common counts. 
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The PlaintifF in error let judgment go by default in the 
Court below, and having brought a writ of error, aſſigned the 
common errors, and “ that the ſaid Fames Pullin the (PlaintilF 
jn error) is not in or by the judgment aforeſaid amerced or 
'« declared or adjudged ro be in mi#cricordtd or mercy, bur on 
« the contrary the ſaid 7homas Stokes (the Defendant in error) is 
66 adjudged to be in mercy,” 

This was argued by Lawes for the Plaintiff in error, who 
contended that the judgment was erroneous on two grounds, 
1. Becauſe the Defendant in the action was in miſericordid 
inſtead of the Plaintiff. 2. Becauſe the ſecond count was bad 
for want of a conſideration, and alſo for want of averments ; 
and the damages being general, if either count were defective 
it was a good reaſon for reverſing the judgment. 1. This is 
not a caſe within the ſtatute 16 and 17 Car. 2. c. 8. which in- 
deed enacts, © that no judgment ſhall be reveried for want of 
* miſcricoruid or capiatur, or by reaſon that a capiatur is entered 
« for a miſericordi, or a miſericordid is entered where a capiatur 


„ ought to have been entered;” but here the miſericordid is 


annexed to the wrong perſon, to the Defendant inſtead of the 
Plaintiff, a fault for which the ſtatute does not provide a remedy. 
2. A conſideration neceſſary to ſupport an aſſumpſit, muſt be 
ſuch, as is either beneficial to one party, or detrimental to the 
other. Now in the ſecond count it is merely ſtated, that the 
Defendant, in conſideration that the Plaintiff at his ſpecial 
inſtance and requeſt had regueſied the ſheriff to forbear from 
executing the writ, promiſed to pay the debt and coſts, to- 
gether with ſheriff's poundage, bailiff's fees, and other inci- 
dental charges, &c ; but it is not averred that the ſheriff did 
actually forbear; it he did not, there was no detriment to the 
Plaintiff, and clearly the Defendant in either caſe received no 
benefit. The Plaintiff ought alſo to have ſhewn that the ſheriff 
was bound to attend to his requeſt, if it had been made, other- 
wiſe the conſideration fails. But a ſheriſf is not bound to attend 
to ſuch a requeſt, after the writ is delivered to him; as on the one 
hand he cannot refuſe to execute the proceſs of the Court, ſo on 
the other, he has a right to go on with the execution to ſecure his 
poundage, which ariſes on the fact of ſeizure. In 1 Roll. Abr. 23 
c, 27 it is ſaid that “if A leaſe land to B at will, and A pro- 
* mile B, that in conſideration that he will ſurrender the eſtate 
wat will to him, that 4 will provide a parſonage for Z S., 
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4 this is not a good conſideration to have an action, becauſe he 


% may determine the leaſe at will at his pleaſure,” ſo in the 
preſent caſe, the Plaintiff might have revoked his requeſt to the 
ſheriff immediately after he had made it. Another defect in the 
count is, that though it 1s ſtated that the Defendant undertock 
to pay the poundage, bailiff's fees, and charges, there is no 
averment what the amount of the poundage &, was, or that he 
had notice of! itz for as he could not of himſelf know that amount, 
there could be no default on his part till notice was given him of 
the ſum he was to pay. Hardr. 42. 

Praed contri, With regard to the firſt objediien taken on the 
other ſide, it ſeems only neceſſary to obſerve, that the ſtatute 
16 and 17 Car. 2. after ſpecifying the objections which ſhall 
not prevail to reverſe a judgment, goes on to ſay © all ſuch 
« omiſſions, variances, defects, and all other matters of like nature, 
*« not being againſt the right of the matter of the ſuit, nor 
« whereby the iſſue or trial are altered, ſhall be amended by 
<« the juſtices or other judges of the Courts where ſuch judgments 
are or ſhall be given, or wwhereunto the record is or ſhall le 
removed by writ of error.” The fat. allo 27 Elis. c. 8, 
which firſt inſtituted the court of Exchequer chamber, as a 
court of appeal from the King's bench, expreſsly “ excents errors 
to be aligned, for any want of form in any writ, return, plaint 
bill, declaration or other pleading, proceſs, verdict or proceeding 
whatever:” and the 4 Anne c. 16. /. 2. extends the ſtatutes of 
Teofail to judgments by default, | 

As to the ſecond point, ſuppoling for the ſake of argu- 
ment, that the ſecond count were defective, yet the firſt is good, 
and a Court of error may award a wvenire de novo to aflejs 
damages on that count. Grant v. Alle, Dougl. 722. But in truth 
there is a good conſideration diſcloſed on the ſecond count. 
The ſlighteſt detriment to the Plaintiff is ſufficient, 3 Burr, 
167 3., and here it is to be preſumed that the ſheriff did 
not proceed, for if he had fo done after the Plaintiff's requelt, 
he would have been liable to have the proceedings ſct aſide 
with coſts, With reſpect to the notice, the amount ef the 
poundage Ec, was a fact as much within the knowledge of one 
party as the other. 

The Court held that all the objeRions failed: that clearly 
there could be no error aſſigned with reſpect to the miſericordid ; 
that as to the conſideration of the promiſe in the ſecond count, 

I it 
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he it was ſufficient to ſtate the requeſt to forbear, if the contrary 
the did not appear, that is, that the ſheriff did not deſiſt from pro- 
the ceeding in the execution; and that though the want of ſtate. 
the ment of notice might have been a ground of ſpecial demurrer, 
0k yet as the amount of the poundage was capable of being aſcer- 
0 tained on a writ of inquiry, it was not a ſubſtantial objection 
he in error. 
nt, 
of Judgment affirmed. 
the 
ute GOO DAL L v. SKELTON. 
all 
ch HIS was an action for goods ſold and delivered, in which 
re, a verdict was found for the Plaintiff, with liberty for the 
wr "Defendant to move for a new trial, or a ncnſuit, in caſe the 
by Court ſhould be of opinion, on the report of the evidence, that 
ute the action could not be maintained. 
ho The material facts, which appeared from Mr. J. 4/bburft's re- 
8. port, were that the Plaintiff had agreed to ſell a quantity of 
4 vol to the Defendant, that a ſhilling earneſt was paid on the 
"rs part of the Defendant to bind the bargain, that the wool was 
int packed in cloths furniſhed by the Defendant for that purpoſe, 
ng and left at a hovel bebonging to the Plaintiff, and that the De- 
of fendant was to ſend his waggon in a few days to take it away, 
But while the Defendant's ſervant was weighing and packing it, 
_ and propoſing to the Plaintiff to fix the time when the waggon 
0 ſhould come, the Plaintiff declared that “it thould not go off 
ſh his premiſes till he had the money for it.“ 
th Le Blanc Serjt. ſhewed cauſe againſt the rule, by contending 
8 that as the wool was packed in the Defendant's clotlis, and depo- 


ſited in a particular place till his waggon ſhould come and take 
it away, there was a delivery to him. But the Court (abſent 
the Lord Chief Juſtice) were fo clearly of a difterent opinion, that 
they ſtopped the counſel on the other fide. 

BuILER J. In general, in queſtions of this ſort, the uſage 
of trade is reſorted to in order to ſhew whether there has been a 
delivery or not: as in the caſe of wharts and the like. But here 
the evidence is that the Plaintiff peremptorily inſiſted on not 
parting with the goods till he was paid; clearly therefore there 
«was no delivery. 
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the ſaid laſt. mentioned ſum of one hundred and five pounds 
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Hirata J. The Plaintiff ſeems to me to have countermanded 
the delivery of the wool, 

Rooxs J. of the fame opinion. The Plaintiff had a right 
over the goods at the time, and if fo, they were not delivered; 


for if they had been delivered, War right would have been in 
the 3 


Rule abſolute for a nonſuit. 
LN N and Another . BAU CE. 


Hs was an action of aſſumpſit. The firſt count of the 
declaration was on a forbearance to ſue on a bond given 


by the Defendant to the Plaintiffs for 200 J. The ſecond was as 


follows “ and whereas alſo afterwards, c. in conſideration that 
the ſaid Robert and Thomas (the Plaintiffs) at the ſpecial inſtance 
and requeſt of the ſaid Charles (the Defendant) had then and there 
conſented and agreed to accept and receive, of and from the ſaid Charles, 
a certain compoſition of fourteen ſhillings in the pound, and ſo in 
proportion for a leſſer ſum than a pound, upon a certain other 
lum of one hundred and ſi ve pounds five ſhillings and two pence, 
then due and owing from the ſaid Charles to the ſaid Robert and 
Thomas, upon, end by virtue of a certain other writing obligato- 


ry, bearing date &c, made and executed by the ſaid Charles to 


the ſaid Robert and Thomas, whereby he became held and firmly 
bound to them, in the ſum of two hundred pounds, in full a- 


li faction and diſcharge of the ſaid laſt mentioned writing obliga- 


tory, and all monies due thereon, he the ſaid Charles undertook 


and then and there faichfully promiſed the ſaid Robert and Tho- 


mus to pay them the ſaid compoſition of fourteen {ſhillings in the 
pound, and ſo in proportion for a leſſer ſum than a pound, upon 


five ſhillirigs and two pence, upon requeſt; and the ſaid Robert 


and Thomas in fact ſay, that the ſaid compoſition of fourteen ſhil- 


Ungs in the pound, and ſo in proportion for a leſſer ſum than a 
pound, upon the ſaid Jaſt mentioned ſum of one hundred and 
five pounds five ſhillings and two pence, amounted to a large 


ſam of money, to wit, the ſum of ſeventy three pounds thirteen 


ſhillings and fixpence, to wit at Ve eftminſler aforeſaid, whereof 
che laid Charles afterwards, to wit on the ſame day and year laſt 


72 | . aforeſaid, 


1 


IN THE THIRTY-FOURTH YEAR OF GEORGE III. 3˙8 


0 aforeſaid, at Neſfminſter aforeſaid, had notice; and although the 1794. Pp 
1d Charles hath paid to the ſaid Robert and Thomas a certain fam 
it of money, to wit, the ſum of ſeventy pounds and fix ſhillings, part * 
l; of the {aid laſt mentioned ſum of feventy three pounds thirteen cs. 
in ſhillings and fix pence, the amount of the ſaid laſt mentioned 
compoſition, yet the ſaid Charles not regarding c. hath not yet 
5 id the ſum of three pounds ſeven ſhillings and bx pence, being 
the reſidue of the ſaid ſum of ſeventy three pounds thirteen 
ſhillings and fixpence, the compoſition laſt aforetaid, or any part 
thereof c.“ 
A verdict having been found ior the Plaintiffs on the whole 
h declaration, a motion was made in arreſt of judgment on the 
Ka ground of the inſutficiency of the {ſecond count. and after 
5 argument the opinion of the Court was thus delivered by 
Fo Lord Chief ſuſtice EYRE. This is a motion made in arre 
of judgment, on an objection to the ſecond count of the de- 
TA claration. The ſubſtance of that count is, that in conſideration 
1, that the Plaintiff at the Defendant's requeſt, had conſented and 
* agreed to accept and receive from the Defendant a compoſition of 
ler tourteen ſhillings in the pound, and fo in proportion for a leſſer 
ce, {um than a pound, upon 105 J. 55. 24. due from the Defendant 
= to the Plaintiff on a bond dated the zoth March 1792 for 200 , 
Ss in full ſatisfaction and diſcharge of the bond and all money due 
5 thereon, the Defendant promiſed to pay the ſaid compoſition. 
ly It is then averred, that the compoſition amounted to 73 l. 135. 6d. 
Ga: and that the Defendant had paid the Plaintiff 70 J. 65. part 
_ thereof. The breach is, that he did not pay 3 J. 7s. 64. the 
&4 reſidue, This will be found to be a very clear caſe, when the 
. nature of the objection is underſtood. The conſideration of 
hs the promiſe is, as {ſtated in this count, on an agreement to 
2 accept a compoſition in ſatisfaction of a debt. If this is an 
Ry agreement which is binding, and can be enforced, it is a good 
—_ conſideration. If it is not binding, and cannot be enforced, 
oy it is not a good contideration, It was ſettled in the caſe of 
5 Allen v. Harris, 1 Lord Raym. 122. upon conſideration of all 
ad the caſes, that upon an accord, which this is, no remedy lies; 
ge it was ſaid, that the books are ſo numerous that an accord ought 
en to be executed, that it was impoſſible to overturn all the autho- 
of ities: the expreſſion is, © overthrow all the books.” It was 
aſt added, that if it had been a new point, it might have been 
id, worthy of conſideration, But we think it was rightly ſettled 


upon 
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1794. upon ſound eine b Interef reipublica ut fit ft t fins litium: ac. 
cord executed is ſatisfaction : accord executory is only ſubſtituting 


n one cauſe of action in the room of another, which might go 
brock. on to any extent. The caſes in which the queſtion has been 
raiſed, whether an accord executory could be enforced, and in 
which it has been ſo often determined that it could not, have 
been caſes in which it has been pleaded in bar of the original 
action. But the reaſon given in three of the caſes in 1 Rell, 
Abr. title Accord, pl. 11, 12, 13. is, becauſe the Plaintiff hath 
not any remedy for the whole, or where part has been per- 
formed, for that which is not performed; which goes directly 
to the giſt of this action, as it is ſtated in the count objected to. 
This is an action brought to recover damages, for that part of 
the accord which has not been performed. But an accord muſt 
be ſo completely executed in all its parts, before it can produce 
legal obligation or legal effect, that in Peytor's caſe, 5 Co. 79 | 
it was holden, that where part of the accord had been executed, 
tender of the reſidue would not be ſufficient to make it a bar to 
the action, but that there muſt be an acceptance in ſatisfaction. 
There are two caſes in Cro. Elis. 304, 305, to the ſame effect. 
It was argued according to the caſes in Roll. Abr. that an accord 
executory in any part, is no bar, becauſe no remedy hes for it 
for the Plaintiff. Perhaps it would be a better way of putting 
the argument to ſay that no remedy lies for it for the Plaintiff, 
becauſe it is no bar. But put either way, it concludes in ſup- 
port of the objection to the ſecond count in this declaration, and 
conſequently the judgment mult be arreited, 


Rule abſolute to arreſt the judgment. 


ln N A IS H v. TATLOCK and Others, Aſſignees of 
. LEDIARD a Dankrupt. 


dee e N this action for uſe and occupation, the firſt count of the 
year 


of a hauſe az 1 declaration ſtated that the Defendants ' © were indebted to 


bee, the Plaintiff in the ſum of ſeventy pounds of lawtul money of 


bankrupt in 
the middle of the yerr, and his aſlignees enter and keep poſſeſſion for the remainder of the year. The 


leſſor cannot maintain ar action for uſe and occupation againit the aſlignees, for the bankrup:'s occupation 
zs well as their own, without proving heir /pecial in/tance and requeſt for the meds 41] to OCcupy, 
during the 16.40 that elapſed belo re the * 
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Great Britain, for the uſe and occupation of two counting 


*&5 - 
meſſuage or tenement, with the appurtenances, of the Plaintiff, 


houſes, one dining room, and one chamber, parcel of a certain 
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— nd 
Nalin 


0 * . . 
ſituate Sc. before that time uſed, occupied, poſſeſſed, and Tariecx. 


enjoyed, as avell by one Thomas Lediard, whoſe term and eſtale 


thercin the Defendants afterwards bad, as by the Defendants, at 
ther ſpecial iuſtance and requeſt, for a long ſpace of time then 
clapſed, from and under, and as tenants thereof reſpectively, to 
the Plaintiff, and by her permiſſion; and being ſo indebted, 
che Defendants undertook, and to the Plaintiff faithfully pro- 
miſed to pay Sc.“ The ſecond count was on a quantum meruit 
for the ſame uſe and occupation by Lediard,“ whoſe eſtate, term 
and intereſt the Defendants had, and by the Defendants. 
There were alſo the common counts. The general iflue was 
pleaded, and 124. paid into Court. After argument, and time 
taken to conſider, the judgment of the Court was thus 


given by 
Lord Ch. J. Exxz. The verdict paſſed for the Plaintiff in 


this cauſe, ſubject to the opinion of the Court on the matter of 
law, ariſing upon the facts appearing in evidence and found by 
the jury, conſidered with reference to the declaration. It is ſtated 
in the firſt count of this declaration, that the Defendants were 
inlebted to the Plaintiff, in ſeventy pounds, for the uſe and occu- 
pation of certain apartments in his houſe, before that time uſed, 
occupied, poſſeſſed, and enjoyed, as well by one Thomas Lediard, 
whoſe term and eſtate therein the Defendants afterwards had, as 
by the Defendants, at their ſpecial inſtance and requeſt, for one 
year then elapſed, from and under, and as tenants thereof reſpec- 
tvely to the Plaintiff, and by her permiſſion; and that being fo 
indebred rhey promiſed to pay. The ſecond count 1s upon a 
quantum meruit, in conſideration that the Plaintiff at the like ſpecial 
inſtance and requeſt of the Defendants, had permitted the ſaid 
Tomas Leaiard, whoſe eſtate, term and intereſt the Defendants 
had, as well as the Defendants themſelves reſpectively, to have, uſe 


and occupy the fame apartments, and that Lediard and the De- 


tendante reſpectively had accordingly had, uſed, and occupied, the 
tame for a year, by ſuch permiſſion of the Plaintiff. The mate- 
rial facts of the caſe were, that after Lediard had occupicd theſe 
apartments, for a certain part of the year, under an agreement to 
pay ſeventy pounds a year for them, he became a bankrupt, 
and the Deſendants, who were his atizgnees, then entered into 
. 4 N polleſſion 


23 


1794. 
— 


Ns 
. 
TATr Lock. 
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poſſeſſion and continued in the occupation of them for the 
reſt of the year; and that after the expiration of the year, 
Mr. Tatloc one of the Defendants wrote the following 
note to Mr. Ward the ſolicitor for the commiſſion of bankrupt 
againſt Lediard; „Mr. Tathck's reſpedful compliments to 
« Mr. Ward. the bearer is a Mrs. Naſh a widow Lady, whom 
ce Mr. Lediard rented his houſe in Auſtin Friars of; there is dy. 
to her for rent fifty pounds, we having paid her twenty pounds 
e fince the commiſſion, there is alſo five pounds fifteen {hillinsy 
and fix pence for coals, likewiſe for our ute fince the commiſſion; 
* now I with you to give an order upon Mr. Talis for the 
above, as we certainly are bound to pay her. London, 20th J 
c 1792.” This paper was delivered to Mrs. % the Plaintiff 
by Talloch, to be delivered to Ward, and it was delivered, bur 
ſome diſpute ariſing, the fifty pounds were not paid, in con- 


ſequence of which this action was brought, and then a propor- 


tion of the annual rent of ſeventy pounds for that part of the 
year, during which the Defendants were in the occupation of 


the premiſes, was paid into Court. Upon this ſtate of facts, it 


was inſiſted on the part of the Defendants, that the Plaintiff had 
not proved her caſe ſtated in the declaration. The queſtion was 
{aved for the opinion of the Court, after it had been left to the 
Jury to ſay diſtinctly, whether the agreement was or was not 
to pay the rent annually, which they found in the affirmative, 
and whether the ſeventy pounds mentioned in the note of the 
20th July 1792, was the year's rent, or was a ſum which the 
Defendants had agreed to pay for their own occupation; as to 
which the jury found, that it was the rent for the whole year, 
including the time of Lediard's occupation. Et the trial, 1 was 
ſtrongly inclined to agree in opinion with Mr. Tatlcct, that the 
real merits of the caſe were on the {ide of the Plaintiff, It was 
at the ſame time apparent, that they were very much entangled 
and brought into great hazard in this form of action. This in- 


duced me ſtrongly to recommend a compromiſe between the 


parties, which has not been acceded to, we are therefore called 
upon to decide the ſtrict queſtion of law, and after having heard 
a very full diſcuſſion of this caſe from the bar, and taken time 
to conſider of it, we find ourſelves obliged to pronounce that 
the evidence on the part of the Plaintiff is not ſufficient to main- 
tain this action. It is ſtared in both the counts, of which I have 
given an abridgment, that the Plaintiff's demand is founded 

2 7” | | upon 
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upon a uſe and occupation by Lediard for a part of the year, and 
by the Defendants for the reſidue of the year, both occupations 
being had by the permiſſion of the Plaintiſf, at the ſpecial inflance 
and requeſt of the Defendants, Theſe latter words, often mere 
words of form, are here words of ſubſtance and operative, con- 
necting the occupation of the Defendants for which they were 
bound to make a ſatisfaction, with the occupation of Leatard a 


ſtranger, for whole occupation, him facie at leait, the Defend- 


ents were not bound to make a ſatisfaction. In point of fact it 
was not at the requeſt of the Defendants, that Ledford was per- 
mitted to occupy ; the Defendants had no relation to Lediard, 
but as his athgnees, and that relation did not commence till the 
cloſe of his occupation; that relation therefore alone could not 
have the effect of making them perſonally liable to anſwer for his 
occupation before his bankruptcy. The averment that he had 


bean permitted to occupy at the requeſt of the Defendants, is there. 


fore ſubſtance, and not mere form, and a failure in the proof 


of it is fatal. The framer of this declaration ſeems to have been 


aware of this difficulty, and to have endeavoured to obviate it by 
throwing into the declaration the words © whoſe term and eftate 
therein” in the firſt count, and the words © whoſe eftate term and 
intereſt” in the ſecond, the Defendants had. This very looſe and 
general averment ſeems to have been calculated to facilitate the 
paſſage of the other averment * ofthe Defendant's requef#” through 


the cauſe at %% privs, and if it had paſted fmoothly there, would 


probaby have been the averment which would have been relied 
upon after a verdict, and this laſt would have been diſcarded. 
Looſe, informal, and indiſtinct as it is, it might ſerve to intro- 


duce at the trial, that Lediard was a tenant for a year at a rent of 


ſeventy pounds, payable at the end of the year, and that the 
aſſignees having entered into poſſeſſion as aſſignees, entered under 
that demiſe, and became athgnees of the leaſe, and bound to 
pay the rent which became due after the aſſignment. It might 
then be with great colour urged, that rent due is recoverable in 
an ad ion for uſe and occupation, and if the rent is really due, 
the manner of ſtating the uſe and occupation ſeems to have more 
form than ſubſtance in it. I was for a time inclined fo to confider 
the cafe, but upon further conſideration of the nature of the 
action for uſe and occupation, and of the ſcope and purview of 


the ſtatute 11 Geo. 2. we are of opinion, that the circumſtances 


under which the Defendants ſucceeded to che occupation of the 
premiſes, 
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premiſes, will not prove or diſpenſe with the proof, that Lediarqds 
occupation was at the requeſt of the Defendants. IJ he action 
for uſe and occupation, is in its own nature collateral to the 
adion on a contract for rent upon a demiſe, and it was ſo holden 
in the caſe of Jobiuſon v. May, 3 Lev. 150: if the Defendant did in 
fact uſe and occupy by the permiſſion of the Plaintiff, and had 
expreſsly promiſed to pay, tho' the Plaintift had no title or per 
haps an equitable title only, the action lay. 

Under the ſtatute, a landlord who has rent owing to him is 
allowed to recover, not the rent, but an equivalent for che rent, 
a reaſonable ſatisfaction for the uſe and occupation of the pre- 
miſes, which have been holden and enjoyed under the demiſe, by 
the action for the ule and occupation; and it is provided on 
his behalf, that if the demiſe be produced againſt him, it 
{hall not defeat his action, as it would have done before the 
{tatute, but the fixed rent ſhall only be uſed as a medi, by 
which the uncertain damages to be recovered in this form of 
action ſhall be liquidated. What is given by this ſtatute? A 
reaſonable ſatisfaction for the uſe and occupation is the thing in- 
tended to be given; the form of action marked out (being en- 
larged by a neceſſary conſtruction, ſo as to be allowed to be 
maintained without an expreſs promiſe) is the proper form in 
which ſuch reaſonable ſatisfaction is to be recovered; but 
the reaſonable ſatisfaction, which in its on nature muſt 
apply to ſomething ſpecific, by which it can be eſtimated, 
being here given for uſe and occupation, and for nothing 
elſe, it is a remedy, which in its own nature is not co-ex- 
tenſive with a contract for rent, nor does it ſeem to have been 
within the ſcope and purview of the act to make this remedy 
co-extenfive with all the remedies for the recovery of rents, claimed 
to be due by the mere force of the contract for rent. The 
{tatute meant to provide an eaſy remedy in the Gmple cafe of 
actual occupation, leaving other more complicated caſes to their 
ordinary remedy, In the caſe now under conſideration, the 
Plaintiff muſt be left to ſuch other remedy as the may be advited 
to purſue : ſhe cannot recover in an action for ute and occupation 

without proof of the uſe and occupation alledged ; and if the 
can recover at all in this form of action, againſt ene man 107 
uſe and occupation by another, (as to which we give no 
opinion) it mult be upon the ground of that occupation having 
been permitted at his requeſt, and that requeſt mult be proved. 
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The conſequence is that a nonſuit mult be entered, and the 1594. 
poltea delivered to the Defendants. 1 
Nals 
Poſtea to the Defendants. V. 
T aTLOCK. _ 
CALLAND v. TROWARD, Wedneſday, 
Jui th. 
H1S was an action of covenant, and the declaration The rovat 


, cc in 1 | _ Prerogative 
f ſtated “ that by a certain indenture made at London afore — — 


Aid, to wit in the pariſh of Saint Mary le Bow in the ward of to a 2 
Cheap on the 26th day of July in the year of our Lord 1791, be- vacant by the 


incumbert 
tween the ſaid Richard (the Defendant) of the one part, and the being prome- 


ted to a 


ſaid John Calland of the other part, one part of which faid inden- bimoprick. 


. . . . doe d = 
ture ſealed with the ſeal of the ſaid Richard, the ſaid Jobn now fer the re 
brings here into Court, the date whereo! is the ſame day and of a prior 


. «0 . . . grant of the 
\ year aforeſaid, reciting that the ſaid Richard was ſeiſed in fee next preſen- 
. imple of and in the advowſon of the rectory, parſonage, or pariſh dation. by the 


owner of the 
church of Blechingley in the county of Surry, of which living the zdvowloa. 


e reverend Mathes KRenrick doctor in divinity was then the in- 

1 cumbent, and further reciting, that the ſaid John had contracted 

0 and agreed with the ſaid Richard for the abſolute purchaſe of the | 
t {1d advowlon, at or for the price or ſum of 70001, It is wit- 

„ neſſed that for and in conſideration of the ſum of 7000 /. of law- 

9 ful money of Great Britain, to the ſaid Richard in hand well and 

* truly paid by the ſaid n, at or before the ſealing and delivery 

n of the ſaid indenture, the payment and receipt of which ſaid ſum 

ly of money, the faid Richard did thereby acknowledge, and of and 

ed 


from the ſame and every part thereof did acquit releaſe and diſ- 
he charge the ſaid John his heirs executors adminiſtrators and af- 
ſigns, and every of them for ever, by che ſaid indenture, he the 
eir laid Richard had granted bargained and fold, and by that inden- 
ture did grant, bargain, and ſell unto the faid J, and to his 
heirs and aſſigns, all that the advore/on, donation, free diſpoſition, and 
on right of patronage and preſentation iu aud io the refory, perfonage, or 
pariſh church of Blechinzley, otherwiſe Blelchinglr, otherwiſe Ble- 
camgleigh, in the ſaid county of Surry, with us appurtenances, 


no and the reverſion and reverſions, remainder and remainders, and 
ing profits thereof, and all the eſtate, right, title, intereſt, truſt, pro- 
cd. perty, claim, and demand, whatſocver, both at law and in equity 
The of him the ſaid Richard, of in to or ou: ct the ſuid advowlon or 


Vor. II. 40 


right 
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3 
1794. right of patronage and preſentation to the red ory or par ſon age 

a of the ſaid pariſh church, and other the premiſes thereby bargai. 
8 ned and ſold, or expreſſed and intended fo to be, with the appur. 
Tzowans. tenances, to have and to hold the ſaid advowſon, donation, free 
diſpoſition, right of patronage, and preſentation of in and to the 

ſaid rectory, parſonage, or pariſh church of the ſaid pariſh of 
Plechingley, otherwiſe Bletchingly, otherwiſe Blechingleigh, and other 

the hereditaments and premiſes thereby bargained and ſold, or ex- 

preſſed and intended fo to be, with their and every of their rights 

members and appurtenances, unto the ſaid Jobn his heirs and af. 

ſigns, to the only proper uſe and behoofof him the ſaid Joby his heirs 

and aſſigns for ever. And the ſaid Richard for himſelf his heirs exe. 

cutors and adminiſtrators did covenant premiſe and agree, to and with 

the ſaid John his heirs and aſſigns by the ſaid indenture in manner fol. 

lowing, that is to ſuy that he the ſaid Richard at the time of the ſca- 

ling and delivery of the ſaid indenture, was and flood lawfully right- 

fully and abſolutely ſeiſed of and in, or otherwiſe well and fufficient!y 

intilled unto the ſuid ad voten, cr right of patronage and preſentation, 
bereditaments and premifes, thereby bargained and ſold, or expreſſed er 

intended fo to be, and every part thereof, of and in a good, ſure, perſed 

lawful, abſolute, and indeſcagible effate of inheritance in fee ſimple, with- 

ou any manner of condition, contingent proviſo, power of revocation, 
limitation, uſe or truſt, or other matter, reſtraint, cauſe, or thing what- 

- ſcever, to alter change, charge, revoke, defeat, determine, or make void 
the ſame ; and alſo that he the ſaid Richard then had in himſelf 
alone, good right, full power and lawful authority, to bargain 
and ſell the ſaid advowſon, right of patronage and preſentation 
hereditaments and premiſes therein before bargained and fold, or 
expreſſed or intended fo to be, and every of them, and every part 
and parcel thereof, with the appurtenances, unto the ſaid Ju 
his heirs and aſſigns for ever, in manner aforeſaid, and accor- 
ding to the true intent and meaning of the ſaid indenture. And 
' likewiſe that the ſaid advowſon, right of patronage, and preſen- 
tation, hereditaments and premiſes, thereby bargained and old, 
or exprefled or intended lo to be, and every part and parcel there- 
of, were then free and clear of and from all charges, and incum- 

| brances whatſoever, as by the ſaid laſt mentioned indenture, 
amongſt other things more fully appears. And the ſaid Jobn in 
fact ſays, that before the ſaid Richard had any thing in the faid 
advowſon, and before the making of the ſaid indenture, to wit 
on the zoth day of May in the year of our Lord 1745, Sir Kenri 
Clayton Baronet was ſeiſed of the advowſon of the church afore 
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ald as of one in groſs by itſelf, as of fee and right, and being 
ofciſed thereof, he the ſaid Sir Kenrick Clayton, afterwards, 
and before the making of the ſaid in denture, to wit on the 
day and year laſt aforeſaid, at London aforeſaid, in the 
ariſh and ward aforeſaid, the ſaid church then being fall of 
one John Thomas clerk, the then incumbent thereof, by a certain 
deed poll bearing date the ſime day and year laſt aforeſaid, ſealed 
with the ſeal of him the ſaid Sir Xenricb, for and in conſideration 
of the counſel and advice of one Mathew Kenrick Eſq. given to 
the ſaid Sir Kenrick Clayton, in his law and other aftairs, and for 
and in conſideration of the ſum of five {lullings of lawful money 
of Greet Britain, to the ſaid Sir RKenrich Clayton in hand well and 
truly paid, by the faid Mathew Renrick Eſq ; granted unto the 
faid Mathew Renrict Eſq. his executors adminiſtrators and ailigns, 
the next preſentation, donation, and free diſpoſition, of and to 
the rectory of the ſaid parith church of Blechingley otherwite 
Bletchingly, otherwiſe Bletchingleigh aforeſaid, to have and to 
hold the ſaid next preſentation, donation, and free diſpoßtion 
aforeſaid, to the ſaid Mathew Kenrich Etq. his executors, admin! - 
ſtrators, and aligns, to preſent one fit and able perſon to the ſaid 
rectory and parſonage of Blcchingley, otherwiſe Bletchingly, other— 
wile Blelchingleigb aforeſaid, and all other things which ſhould be 
neceſſary to be done in and about the premiſes, to do and accom- 
plith, as fully, freely, and entirely, as the ſuid Sir Kenrick Clayton e 
his heirs, might or could do or have done, if the faid deed poll, had not 
been made as by the ſaid deed-poll reference being thereunto had 
will appear; by virtue whereof the ſaid Mathew Kenrick Eſq. became 
and was poſſeſſed of and intitled to the next preſentation, donation, 
and free diſpoſition, ſo granted to him as aforeſaid ; and the ſaid 


Jobn Calland farther faith, that the ſaid church being ſo full of the 


ſaid 7% Thomas as aforeſaid, and the ſaid Mathero Kenrick Eſq. 

being ſo intitled as aforetud, he the ſaid John Thomas Twas after- 
wards, and before the making of the ſaid indenture to wit on the It day of 

Fune in the year of our Lord 1774 rightfully and canonically created and 

conſecrated Biſhop of the Biſpbopricꝶ of Rocheſter, and the faid church 

thereupon then became vacant, by the promotion of the faid Fobn Tho- 
mas to the ſaid B ſhoprice of Rocheſter, whereby our preſent ſovereign 
Lord the King by reafin of his royal prerogative, became entitled to pre- 

ſent a fit perſon to the church aſorejaid ſa vacant, and thereupon his faid 
Majeſty by his royal prerogative, before the making f the ſaid indenture, 
that is to ſay on the ſame day and year laſt aforeſaid by his letters patent 
I ſealed 
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fealed with the feal of Great Britain, preſented the ſaid Matthew 
Kenrick in ihe ſaid indenture mentioned, his clerk, to tbe aid 
church, ſo being vacant as aforeſaid, that is to ſay at Long,y 
aforeſaid, in the pariſh and ward aforeſaid, who upon the 
ſaid preſentation of our ſaid Lord the King, was afterward; 
and before the making of the ſaid indenture, to wit on the day 
and year laſt aforeſaid, admitted, inſtituted, and inducted into 
the ſame in the time of peace, in the reign of our Lord the pre- 
ſent king, and thereby became, and was, and continually from 


thence until the time of making the ſaid indenture, and from 


thence hitherto hath been, and {till is, the parſon and incum— 
bent of the ſaid church, on the ſaid preſentation of our ſaid 


lord the king; and the ſaid church being fo full of the ſaid laſt 
mentioned Matthew Kenrich, the incumbent thereof as afore- 


ſaid, and the ſaid Malileto Kenrick Eſquire being fo poſſeſled 
of and intitled to che next preſentation, donation, and tree Gif. 


poſition, granted to him as aforeſaid, he the faid Matthew [Cen 


rick Eſquire afterwards, and before the making of the faid jn- 
denture now brought here into Court, to wit on the 11th day 
of Auguſt in the year of our Lord 1777 at London aforeſaid, in 
the pariſh and ward aforeſaid, by a certain indenture ſealed 
with his ſeal, and made between the ſaid Matthew Kenricl 
Eſquire of the one part, and the faid Matthew Renrick the ſaid 
clerk of the ſaid church of the other part, for the confiderations 
therein mentioned, granted and aſſigned unto the ſaid Matthery 
Kenrick the ſaid clerk of the ſaid church, his. executors, admini- 


{trators, and aſſigns, the ſaid next preſentation, donation, and 


free diſpoſition ſo granted to him the ſaid Matthew Kenrici 
Eſquire as aforeſaid, to have and to hold the ſame to the faid 


Matthew Kenrick the ſaid clerk, his executors, adminſtrators, 


and aſſigne, as by the faid laſt mentioned indenture, reference 
being tliereunto had, may more fully appear, by virtue whereof, 


the ſaid Matthew Kenrici the ſaid clerk, became and was poſſeſſed 


of and entitled to, and from thence until, and at the time cf 
making the ſaid indenture now brought here into court, conti- 
nued to be, and ſtill is poſſeſſed of, and entitled to the next pre- 
ſentation, donation, and free diſpoſition, of and to the ſaid 
church, to preſent a fit perſon thereto, contrary to che form and 


effect of the ſaid indenture, now brought here into court, and 


of the ſaid covenant of the faid Richard in that behalf made as 
aforcſaid; and fo the ſaid Joh Calland ſaith, that the ſaid 
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Richard has not, although often requeſted, kept with the ſaid 
o Calland his ſaid covenant, ſo made with him as aforeſaid, 
but has broken the ſame, and to keep the ſame with him has 
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hicherto wholly refuſed, and ſtill doth refuſe, to the damage . 


of the ſaid Fohn Calland of Io, ooo l. and therefore he brings 
ſuit Sc. 

To this declaration there was a general demurrer, which in 
the preſent term came on to be argued. On behalf of the De- 
ſendant, Bond Serjt contended that no breach of covenant was 
ſtated in the declaration, ſo as to enable the Plaintiff to main- 


tain the action. The ground on which the argument on the 


other ide muſt reſt, is that Sir Kenrick Clayton having granted 
the next preſentation of the living to Matthew Kenrick prior to 
the tranſaction between the Plaintiff and the Defendant, the 
Defendant could not truly covenant, that the advowſon was 
free from © all manner of condition, contingent proviſo c.“ 
But the effect of that grant, it is ſubmitted, was done away by 
the intervention of the prerogative of the crown, on the promo- 
tion of Thomas the incumbent to the biſhoprick of Rocheſler. 
The grantee could not have a greater intereſt than the grantor 
himſelf. Now the words of the deed are, “ as fully freely and 
« entirely, as the ſaid Sir Kenrich Clayton or his heirs might or could 
& have done, if the ſaid deed poll had not been made,” but the 
right of Sir Kerrick Clayton the grantor was ſubje to the poſſi- 
ble exertion of the royal prerogative, on the preferment of the 
incumbent. The term next preſentation, muſt be taken to 
mean on the face of the grant, the preſentation on the firſt va- 
cancy that ſhould happen, or none at all: but the preſentation 
on the firſt vacancy was ſatisfied by the King's prerogative, u hich 
prevented the grant from taking effect. That this is the true 
conſtruction of the grant appears from 1 Bulſr. 26 Starkey v. 
Poole, 7 Co. 28 a Baſtervile's caſe, Bro. Abr. tit. Preſent. al Eglise 
þl. 52. Co. Litt. 378. b, Dyer 35 a. and the caſe cited in the margin 
Mic. 9 Fac. in C. B. Cro. Fac. bg1 Woodley v. the Biſhop of 
Excter, Winch Rep. 94 S. C. If the caſe of the Grocers" Company 
v. the Archbi/hoþ off Canterbury (a) be cited on the other ſide, it 
is to be obſerved that in that caſe the authority of IPoodley v. the 
Biſhop of Exeter and the former cafes is not expreſsly denied, but 
the Court proceeded on the ground that the act of law did not 


(a) 2 Black. 770. 3 U. 214. 


VoL. II. 4 P work 
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work an injury; there was no queſtion there as to the conſtruc. 
tion of a deed, containing a grant of the next preſentation as fully, 
freely &c. as the grantor himſelf had it. There is therefore a 
material difference between that caſe and the preſent, 

Le Blanc Serjt. contra. In the caſes cited on the part of the De- 
fendant, except that of Moodley v. The Biſhop of Exeter, there was 


no queſtion as to the prerogative of the crown, but the grantee ot 


the next preſentation, having neglected to take advantage of the 
firſt avoidance, was holden to have loſt his turn by his own laches, 


Thoſe caſes are therefore inapplicable to the preſent. With re- 


ſpect to Woodley v. The Biſhop of Exeter, it appears from compa. 
ring the two reports of it in Co. Fac. and Winch, that the Court 


were inclined to be of opinion, that the King had no right to 


preſent to a living on the promotion of the incumbent to a biſhop. 
rick, unleſs he were the patron of the living. But the law is now 
clearly otherwiſe ; this therefore takes off from the authority of 
the other point there ſaid to be decided, vis. that the grantee of 
the next avoidance muſt have the next or none at all, and muſt 
loſe his right by the intervention of the prerogative, on the pro- 
motion of the incumbent to a biſhoprick. And that authority 
is expreſsly contradicted by the anonymous note in the margin 


of Dyer 228 b. (which is apparently the ſame caſe) where ut is 


ſtated that the court reſolved, © that the grantee ſhould have the 
next avoidance after the prerogative preſentation, becauſe that 
was the act of law, and the prerogative of the King, which ex- 
cluded him from the firſt preſentation, injures no one.” If that 
note alludes to Hoodley v. The Biſbop of Exeter, it throws a a doubt 
on the authenticity of the reports of that caſe in Crete and Ii] 
if it does not, it ED that the Court within a very thort time, 
decided the ſame point in a different manner: and being infirt- 
ed among the notes af Chief Juſtice Trely, it ſeems to prove that 
it was agreable to his opinion, 

It is true that in Co. Lilt. 478, and q. cited on the other ſide, 
it is ſaid, that“ if a man ſeiſed of an advowſon in fee by his deed 
“ oranteth the next preſentation to A, and before the church | 
« cometh void, by another deed, grant the next preſentation of 
& the ſame church to B, the ſecond grant is void, for 4 had tie 


C- 


To 


- 


« ſame granted to him before; and the grantee ſhall not have 

* the ſecond avoidance, by conſtruction to have the next avaie 
M ano which the grantor might lawfully grant, for the g. 

* of the next avoidance doth not import the ſecond preſent; . © 

| NOW 
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Now in the caſe there put, the grantor having by his own act 
parted with the next preſentation, has it not in him to grant. 
But Lord Cole goes on, But if a man ſeiſed of an advowſon in 
fee take wife, now by act in law 1s the wife intitled to the 
« third preſentation, if the huſband die before, The huſband 
grant the third preſentation to another, the huſband. die, the 
& heir ſhall preſent twice, the wile ſhall have the third preſenta- 
„tion, and the grantee the fourth; for in this caſe it ſhall be 
taken the third preſentation which he might lawfully grant: 
& and ſo note a diverſity between a title by act in law, and by 
« act of the party; for the act in law ſhall work no prejudice to 
& the grantee.“ Now this diſtinction is applicable to the preſent 
cale, the prerogative preſentation of the crown being an act in 
law. And this priaciple was full recognized in The Grocers Com- 
pany v. The Archbiſhaþ of Canterbury, Tue caſe too of the Biſhop 
of London v. The Mercer“ Company, 2 Stra. 925. proceeded on the 
ground of its being a clear rule of law, that the prerogative pre- 
ſentation of the crown, on the incumbent being created a 
biihop, did not break in upon any right to preſent by turns. 


Cur. vult advif. 


Lord Ch. J. ErRE.—The merits of this demurrer depend upon 
the queſtion, whether the grant of the next preſentation, donation, 
and free diſpoſition of and to the rectory of Bletchingley, is either 
latisfie or diſappointed, by the next preſentation happening to 
nn a prerogative preſentation, or an avoidance in conſequence of 
the incumbent being made a biſhop. The cafe has been argued 
on the part of the Defendant, upon a nice and literal conttruction 
of the grant, againſt good ſenſe and the plain intent of the parties 
to it. It is ſaid, that the grant being of the rex! preſen- 
tation, the grantee can take nothing but the next preſentati on, 
and conſequently if he cannot take ut, he can take nothing. 
It is nid hkewiſe, that the next is the 37, and that a grant of the 
next is not a grant of the ſecond, or that which is not the next; and 
literally it certainly is not. But the language of a deed is to be ex- 


po unded between the parties to it, and with reference to the ſubje& 


matter of it. As between the grantor and grantee, where every 


-/ 


thing is to be taken againſt the grantor, that his grant may take 
ellect, is not this a grant of the firit preſentation, which itbelonged to 


the owner of the inheritance of this advowſon ro make, and which 


he could lawfully, or at leaſt could by poſſibility make? The 


whole 
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whole title being by law ſubje to a prerogative preſentation 
paramount, or rather collateral to it, which ſuſpends the effe& 
of it, and prevents it from being productive for a time, and 
which is founded on the general law of the land, of which all 
take notice, and by which all are bound, could this prerogative 
preſentation have been in the contemplation of the parties to this 
contract, unleſs for the purpoſe of being tacitly excepted out of 
it? And ſhall the general law of the land, contrary to one of its 
moſt eſtabliſhed maxims, work to the prejudice of the grante 


ee, 


by a ſtrict and literal expoſition of the words of the grant? 


Grant imports covenant; and ſhall the grantor be conſtrued 
to have contracted, and bound himſelf to do that which by 
no poſſibility he could do, to grant that which by no poſſibility 
he could have to grant, and which both parties knew, at the time 
of the grant, that by no pothbility he could have? A man 
may certainly take upon himſelf to grant that intereſt which 
is not in him, which he has not to grant; but ordinarily 


it will be an intereſt of ſuch a nature, that by poſſibility he 
might have it. 


It was argued, that the grantor of che next preſentation might, 
by uſing other words, have effectually granted the next preſen- 
tation which it ſhould belong to the owner of the inheritance to 
make. Suppole he had ſaid hie next preſentation, inſtead of 7he 
next preſentation ; no circumlocution could expreſs with more 
certainty what it was that he meant to grant. We are then to 
examine the difference between the effect of the word his and 
that of the word the, I admit that the difference would be of 
great importance, in ſome caſes. If for inſtance, in an action of 
treſpaſs for taking goods, the Plaintiff were to ſtate in his declara- 
tion, that the Detendant had taken /e goods, inſtead of /is 
goods, it would be a fatal objection on the record, becauſe it is 
neceſſary in ſuch an ation for the Plaintiff to ſhew that h:s goods 
have been taken. But if a man bargains and ſells the goods de- 
{ſcribed in the bill of ſale, it will amount to the ſame thing as if 
he had ſaid bis goods. It is certainly true, that deeds are to be 
expounded with more ſtrictneſs than wills, or other writings 
framed with lets ſolemnity; but this ſtrictneſs chiefly regards 
the technical ſenſe of law terms: it never was the rule of con- 
ſtruction of deeds, that the words were to be taken in their lite- 

ral or grammatical ſenſe, if the plain intent and meaning of the 


deed 


— 


; the deviſee ſhould have the fourth. 
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deed demanded that they ſhould be underſtood in any other ſenſe 
which the words would bear. 

t muſt be admitted, that the expoſition of this grant of the 
next preſentation of the rectory of Bletchingley attempred by the 
Defendant, receives great countenance from the caſe of Woodley 
v. The Biſhop of Exeter reported in Cy. Fac. (a) and in Winch (J). 


There the PlaintifF intitled himſelf by a grant of the next avoi- 


dance of the church. The incumbent was created a Biſhop, and 
had a commendam for ſix years, and according to the report of the 
caſe in Winch, after the fix years, the King preſented, and then the 
incumbent died, whereby the chureh became void, and the plain- 
tiff preſented. The Court, conſiſting of Hutton, inch and 
Hobart held, that when the incumbent is created a biſhop, if 
the grantee of the next avoidance do not then preſent, he hath 
loſt his preſentation, for he ought to have the next avoidance, 


and can have no other, and that if the next avoidance ſhould be 


taken from him by a former title (except in dower only) ſtatute, 
or by any other title whatever, he hath loſt it for ever, for he 
cannot claim any by the grant, but the next; and they denied 
the caſe put by Lord Che, Co. Litt. 379. a, that if one deviſeth 
the third avoidance and dies, and the feme recover the third, 
According to the report in 
Croke, Hobart ſaid, that the preſentee of the king being in 
the next turn after the grantor, the grantee hath no remedy, 
but muſt ſuffer the. prejudice by reaſon of the prerogative. In 
Winch's report of this caſe, Bro. Abr. tt. Preſent. pl. 52, is cited, 
If a man grant the next preſentation to A. and afterwards and 


before avoidance he grants the next preſentation to B. the 


* ſecond grant 1s void, for it was granted over by the grantor 


before; and the ſecond grantee {hall not have the ſecond pre- 


* ſentation, for the grant does not import that.” I agree that 
chis caſe is law. Every grant may be deteated by an elder title. 
Perhaps dower is an elder title, and therefore we are not bound 


to maintain the caſe in Co. Zztt. which is denied in Nooaley v. The 


Biſhop of Exeter to be law. If a man has not in him, in point 


of title, the thing which he grants, it is apparent that his grant 


cannot take effect. The fallacy of the argument is in the appli- 
cation of this doctrine to the caſe of a prerogative preſentation 


intervening, which ought not to be conſidered as a preſentation 


(6) IW7ach. Rep. Q4. 


4Q by 


(a) Cro, Tac. 691. 
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by an elder title, but as ariſing out of a prerogative right, col. 
lateral to the title, operating not to defeat but to ſuſpend the title, 
leaving every thing derived out of the title or in any manner 
connected with it, to remain i f/atu guo. The king preſents, 
not by reaſon of title to the advowſon, but ratione prerogative 
E Theſe obſervations furniſh an anſwer to the caſe of Woodley 
v. The Biſhop of Exeter. But Winch, who argued that calc, 
puts a caſe which he admits to be law, and which is of itſelf 
ſufficient to overturn that caſe. ] grant, ſays he, that if two 
« co-parceners had an advowſon, and the eldeſt preſented, and 
e then ſhe granted the next avoidance, that in this cate the 
« grantee {ſhall have the next which may be granted, and the 
« reaſon is, becauſe ſhe may not diſpoſe of the eſtate of another.“ 
In order to reach the concluſion, that the grantee ſhall have the 
next which the eldeſt could grant, it will be neceſſary to con- 
{true the grant of the next avoidance, to be not literally a grant 
of the next avoidance, but of the next to which the grantor 
could lawfully preſent. This -conſtructien mult be grounded 
upon the intent of the parties, and upon thoſe rules ſtated by 
Lord Cole, Co. Litt. 18 3. Qualibet conceſſio fortifſime contra do- 


natorem interpretanda fi, et legis conſtruclio non facit injuriam,” 


If we inquire further into the effect of a prerogative preſentation 


upon the title of the advowſon, independent of the queſtion of 
conſtruction of the grant of the next preſentation, with which 


it is entangled in this caſe, we ſhall find, as I collect from ſome, 
inquiries that I have made, that a prerogative preſentation to a 


church of which the advowſon is in common, has not in prac- 
tice paſſed for the turn of the otherwiſe rightful patron. In- 
{tances have occurred in London, where the union of churches 
has occaſioned a diſtribution of turns to preſent, and we all 
remember that in the caſe of the Grocers Company v. The 4rc/- 
biſhop of Canterbury, 2 Þlack. 770, the point was ſolemnly ad- 
judged. In that caſe, all the principles which govern this caſe, 
except as to the conſtruction of the grant, are recognized. It is 
there ſtated, that the prerogative right of preſentation is not a 
right of patronage, not a right of eviction, nor an ufurpation, 
but a contingent caſual right, ariſing upon a particular event; 
that it does not ſupply, but only ſuſpends or poſtpones the turn 
of the patron, and of all the patrons, if more than one, and 
does not take away the right of one, and leave the relt entire, 

which, 
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which, ſay the Court, would be rank injuſtice, and tais, 
being the act of law, nem: facit injuriam. To this nothing can 
be added, there mult be thercfore 


Judgment for the Plaintiff. 


P1NKERTON and Others, Aſhtgnces of GaLt a jy: 


Bankrupt, v. Mar$SHalLlL 


HIS was an action for money had and received to the 
% ule of the Plaintiffs as aſſignees of Gale, the circumſtances 
of which were the following. At the Sittings after Hilary Term 
1793, Marſhall who was a ſhip owner, recovered a verdict againſt 
Gale who was a merchant, in an action on a charter party for 
4287, 11s. 11 4. Early in the next April Gale committed an 
act of bankruptcy; afterwards, Murſball having had no notice 
of the bankruptcy, was requeſted by Gale to give him time for 
the payment of the ſum recovered by the verdict, inltzal of 
immediately entering up judgment and taking out ex2cution. 
To this Marſball conſented, on receiving a bill of exchange 
drawn by Gale in his favour on one ! ung Huſband who was a 
debtor of Cale's for that ſum, at four months after date, and 
on payment of the colts to the attorney. When the bill be- 
came due, it was paid by Young Hu/vand by another bill drawn on 
Sir Fames Hſalaile & Co. the amount of which together with the 
coſts this action was brought to recover, and a verdict found 
for the Plaintiffs, ſubject to the opinion of the Court, whether 
the debt for which the bill was given, being for money reco- 
vered by a verdict for freight was of ſuch a nature, that the 
payment of it was protected by ſtat. 19 Geo. 2. c. 32. 

On the part of the Defendants, Adeir and Cockell Serjts. con- 
tended that the caſe came within the proviſion of the ſtature. 
The words of it are, That no perſon who is or {hall be really 
and bond jide a creditor of any bankrupt, for or in reſped oc 
„goods really and bond fide ſold to ſuch bankrupt, or for or in 
* reſpect of any bill or bills of exchange, really and bond fide 


* drawn, negotiated, or accepted by ſuch bankrupt, 2 the u 


* or ordinary courſe of trade and dealing, ſhall be liable to refund 
© or repay to the aſſignee or aſſignees of ſuch bankrupt's eſtate, 
* any money which before the ſuing forth of ſuch commiſſion, 
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« trade and dealing, received by ſuch perſon of any ſuch bank- 
„rupt, before ſuch time as the perſon receiving the ſame, ſhall 
% know, underſtand, or have notice, that he is become a bank. 
« rupt, or that he is in inſolvent circumſtances.” Here the 
bankrupt was really and bond fide indebted to Marſhall in a 
large ſum for freight, a debt contracted in the uſual and 
ordinary courſe of trade and dealing; and it was in dil. 
charge of this debt, aſcertained by the judgment of the 
Court, that the bill of exchange was drawn, and the payment 


made. The ſtatute being of a remedial nature, ought to receive 
a liberal conſtruction, ſo as belt to anſwer the end for which it 
was deſigned. The payment being enforced by the ſentence of 


a Court, could not be reſiſted, and compulſory payments were 
holden to be within the ſtatute, in the caſe of Holmes and other; 
offiences of M Dougall v. Winnington (a) in Scacc. Hil. 30 Geo. 3. 
which recognized and confirmed that of Calvert and others afſig- 
nees of Jones v. Lingard at niſi prius tried before Lord Lough 


borongh 1783. 


Bond Serjt. contra, By the aſſignment of the commiſſioners, 


all the property of the bankrupt is veſted in the aſſignees by 


relation to the act of bankruptcy, ſo as to defeat all intermediate 
acts, done by the bankrupt to diſpoſe of his property. This 
being the general rule, the ſtatutes which introduce an exception 


to it are to be ſtrictly conitrued, and not to be extended beyond 


the particular caſes for which they were made. The 1 Tac. 1. 


c. 15. is for the protection of debrors to the bankrupt, who 


{hall have paid money to him without notice of the bankruptcy; 
and this in all caſes. The 19 Geo 2. c. 32. is confined to par- 


ticular inſtances of payments made by the bankrupt: and the 


preſent caſe cannot be brought by any rule of conſtruction, 


within either of thoſe inſtances. That this is the true inter- 


pretation of the ſtatute 19 Gro. 2, appears from Vernon v. Hall, 
2 Term Rep. B. R. 648, and Bradley v. Clark, 5 Term Rep. 


B. R. 197. 


The Court, after „. on this day declared that 


they thought the authorities of Vernon v. Hall and Bradley v. 
- Clark were deciſive of the point in diſpute, particularly the 
former, where as well as in this inſtance, a perſonal credit was 
given to the bankrupt; that if the payment by the bankrupt in 


(a) Thoſe were both caſes, in which pay- | den to be within the meaning of the ſtat. 


ments compelled by legal proceſs were hol- | -19 Geo. 2. c. 32. 


1 thoſe 
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thoſe caſes could not be be ſapported, neither could it be in the 
preſent, 


Poſtea to the Plaintifts. 


DEK EERDT T. ArEINSON. 


HIS was an action by the indorſee of a promiſſory note 

made by one Brown, againſt the payee who indorſed it. 
The facts which appeared at the trial were, that the note was not 
preſented to the maker till the day after it became due, that no- 
tice of his refuſal ro pay it was not given to the Defendant, till 
five days after that refuſal, but that the Defendant gave no va- 
lue for it, and lent his name merely to give credit to the note, 
well knowing at the time it was drawn and indorſed, that Prown 
was inſolvent. On this evidence under the direction of the 
Lord Chief Juſtice, a verdict was found for the Plaintiff; 

A rule having been granted to ſhew cauſe why there ſhould 
not be a new trial, Adair Serjt. ſhewed cauſe. Under the cir- 
cumſtances of this caſe, no notice was neceſſary to be given to 
the Defendant, becauſe no loſs could happen to him from the 
want of it; and that is the principle upon which notice is in any 
caſe required. Thus if the drawer of a bill of exchange has no 
ellects in the hands of the drawee, it is not neceſſary to give 
him notice of the bill being diſhonoured, 1 T Rep. B. N. 405 
Bickerdike v. Bollman, 2 Term Rep. B. R. 713 Rogers v. Stcpbens, 
Now the maker of a promiſſory note ſtands in the place of the 
acceptor of a bill of exchange, and the indorſer of a note in that 
of the drawer of a bill. The rules therefore which govern bills 


of exchange, are in this reſpect applicable to promiſſory notes. 


And indeed the caſe is much ſtronger, where the drawer of a 
bill knows that the drawee is inſolvent, than where the drawee 
has ſimply no effects of the drawer in his hands, becauſe if he 
were not inſolvent, he might poſſibly pay it for the honour of 
the drawer. Here the payee knew the maker to be inſolvent, 
and as he lent his name merely to give credit to the note, he 
was a party to a fraudulent tranſaction, 

Watſon Serjt. contra, argued, firſt, that notice ought to have 
been given to the Defendant, for which he cited 2 Stra. 1087 
Collins v. Butler: ſecondly, that as the Plaintiff had not preſented 
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the note to the drawer in due time, he had given credit to him, 
and diſcharged the indorſer ; and thirdly, that as the Defend. 
ant received no benefit from the tranſaction, he ought not in 
juſtice, to be charged with tlie payment of the note. 

Lord Ch. J. Eyre. It is clear that the money was to be 
raiſed on the note, entirely on the credit of Atkinſon : Brown 
was known by all parties to be inſolvent, and Athinſon to be in 
opulent circumſtances; the merits therefore, as well as the ſtrict 
law of the cafe, are againſt the Defendant. Admitting that there 
muſt be a demand of payment made on the drawer, here there 
was a demand. But it is objected that the demand was not 
made in due time. But conſider on what ground, an early de- 
mand is in general required. It is, becauſe if any delay takes 
place, the effects may be gone out of the hands of the acceptor, 
and if the holder chooſes to wait, he does it at his own riſque. 
But apply this rule to the caſe of known 1nſolvency : what docs 
it ſignify to the perſon who is liable in the ſecond ſtage, at what 
time the demand is made on the drawer, who was known to be 
inſolvent from the beginning? General rules are eſtabliſhed for 
general convenience, and I agree, that if the drawer is not 4n9wn 
to be inſolvent, the fact of inſolvency will not excuſe the want 
of an early demand: but the fact of knowledge excludes all the 
preſumptions that would otherwiſe ariſe. Then as to notice, and 
the application for payment to the Defendant, what did it fig- 
nify to him, when that application was made; it could make no 
difference to him whether it were made on one day or another, 
he meant to guarantee the payment of the note, and there was 
no poſſibilty of any loſs happening to him from tlie want of no- 
tice. In this inſtance therefore, the general rule fails in its ap- 
plication. 

BuLLzR J. The cbhetel rule has been long ſettled, but it is 


only applicable to the caſe of fair tranſactions, where the bill or 


note has been given for value in the ordinary courſe of trade. 
There were many early caſes at Guildball to that effect, and the 


ſame point was afterwards decided by Lord Mansfeld, It is 


{aid that the infolvency of the drawer does not take away the 
neceſſity of notice; that is true where value has been given, but 
no further. Here it is plain that Atkr/on lent his name, merely 


to give credit to the note, and was not an indorſer in the com- 


mon courſe of buſineſs. It is no anſwer to ſay that he received 
no benefit: he never meant to receive any. This caſe therefore 
may 
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may be decided, without breaking in upon any rules hitherto 
laid down, in caſes of notes given for value. 

HzATH J. Of the ſame opinion. 

Rook E J. Of the ſame opinion. 


Rule diſcharged. 


BEN DE LACK U. MORI E R. 


HE facts of this caſe were the following. The Plaintiff 
and Defendant being both reſident merchants in London, on 
che 6th of Auguſt 1793, the Defendant drew two bills of exchange 
on Grantonne and Co of Piſa, payable at Leghorn to the order of 


Rycault and Co of Marſeilles, for value received of Rai Mor— 


land and Co in London, and ordered for acceptance to De Perle 
of Leghorn: Rycault and Co. indorſed them at Maz/c:!les, to the 
order of Freres and Co of Nice, dating the indorſement according 
to the ſtile adopted in France, 15 Pluviofe 2 year of the French 
Republic, i. e. the 4th of February 1794, and #reres and Co in- 
dorſed them to Levy of Leghorn, When the bills became due, 
they were not paid by De Berſe, in conſequence of which, on the 
14th of March 1794, Levy drew a bill on the Defendant for the 
amount of them, payable at ſight to Alerdarbam of Leghorn, to 
be placed in balance for the return of thoſe other bills, and by 
him indorſed to the Plaintiff, in the courſe of buſineſs. This 
bill on the 8th of April the Defendant ſpecially accepted, if De 
Berte had not paid, or declined to pay the other two bills, upon 
thoſe bills with proteſts being produced, and allo De Berte's de- 
claration (in anſwer to a letter of the defendant's) that he 
had not, and would not pay thoſe bills. 

When the latter bill became due, the Defendant refuſed to 
pay it, on account of the ſtatute 34 Geo. 3. c. 9. (commonly 
called the French Property Act) having paſſed, the 4th ſection of 
which enats “ That if any perſon reſidiag or being in Great 
* Britain, ſhall after the firfl day of March 1794, knowingly 


„and wilfully, in any manner pay or ſatisfy any bill of ex- 
* change, note, draught, obligation, 
part or in the whole, which ſince the firit day of Tanuary 
* 1794, has been, or at any time during the faid war fhall be 

1 * drawn 


or order for money, in 
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« « drawn or accepted, or indorſed, or in any manner negotialed in, or 


% in any manner ſent from any part of the dominions of France, 
or any country, territory, or place, which was on the faid 
<« firſt day of January 1794, or at any time during the ſaid war, 


and at the time of ſuch act done, ſhall be under the govern- 


e ment of the perſons exerciſing, or who ſhall hereafter exerciſe 
« the powers of government in France, or drawn, accepted, or 


* zndorſed, or in any manner negotiated by or for the uſe of, or 
upon the credit of the effects of, the perſons exerciſing the 
< powers of government in France, or of any perſon or perſons, 
who on the ſaid firſt day of January 1794, were or was, or at 
any time ſince have or has been, or who, at the time of ſuch 


act done, {hall be in any of the dominions of France, or in any 


« ſuch country, territory, or place as aforeſaid, every perſon ſo 


e offending ſhall forfeit and loſe double the value of ſuch bill of 
exchange 6c &c, and the payment of ſuch bill of exchange 


« &c, {hall not be effected againſt any perſon or perſons what- 


'« ſoever, who might otherwiſe have demanded the ſame, or the 


money thereby made payable &c, &c. 

In conſequence of the refuſal by the Defendant to pay this 
bill, the preſent action was brought; and a rule having been 
granted to ſhew cauſe why the proceedings ſhould not be ſtaid, 
on the ground of the caſe being within the ſtatute, Adair and 
Le Blanc Serjts. thewed cauſe, contending that the only perſon 
who would be benefited by the ſpecial acceptance was Bendlach, 
and he being reſident in this country was not within the act. 

(a) BULLER J. The only queſtion is, Whether this bill was 
nor a mode of paying the former bills. Now there were two ob- 
jects which the act had in view; one, that a Frenchman ſhould 
not receive money, the other, that an Exgliſbman ſhould not 
pay it. But as the effect of the bill was tc diſcharge the indorſe- 
ment made at Marſcilles, the caſe comes directly within the act. 

Rook E J. Of the ſame opinion. 


Rule abſolute. 


(a) 45/ent the Lord Chief Juſtice and Heath ]. 
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JACKSON FAIRBAN K. 
HIS was an action on a joint and ſeveral promiſſory note 
made July 15th 1784, by James Fairbank and William 
Fairbank his fon, to the Plaintiff, for 100 J. 

In the ſame year James Fairbank became a bankrupt, and the 
Plaintiff received ſeveral dividends under the commiſſion, in re- 
ſpect of the 100/. ſecured by the note in queſtion, the laſt of 
which was paid 1n the courſe of the year 1793, and there remained 
due 584. 6s. 8 d. for which this action was brought. The De- 
fendant pleaded non a umpſi t and the ſtatute of limitations, but 
a verdict was found for the Plaintiff, under the direction of Mr. 
Juſtice Heath, before whom the cauſe was tried. A rule being 
granted to ſhew cauſe why there ſhould not be a new trial, the 
queſtion was, Whether the payment of part of the money due 
on the note by the aſſignees, took the caſe out of the ſtatute of 
limitations. 

Clayton Serjt who ſhewed cauſe, contended that the act of the 
aliznees was the act of the bankrupt himſelf, and if the bank. 
rupt had acknowledged, or paid part of the debt, the preſump- 
tion raiſed by the length of time would have been repelled, It is 
decided in Whitcomb v. Whiting, Dougl. 651, that the acknowledg- 
ment of one of ſeveral drawers of a joint and ſeveral promiſſory 
note, takes it out of the ſtatute of limitations as againſt the others, 
and may be given in evidence, in a ſeparate action againſt 
any of the others. 

Cochell Serjc on the other hand, inſiſted that as the bankrupt 
himſelf had done no act to acknowledge the debt, the caſe came 
within the ſtatute of limitations, of which, the aſſignees of one 
of the drawers could not prevent the other from availing him- 
ſelf. But 

The Court were clearly of opinion, that the payment of the 
dividend under the commiſſion, was ſuch an acknowledgment 
of the debt, as took the caſe out of the ſtatute of limitations. 


Rule diſcharged. 
Vol. II. 48 | 


349 


1794- 
— 
IWednejday 
Jul) ꝗth. 


One of two 
makers of a 
joint and ſe- 


veral promiſ- 


ſory note 
having be- 
come a bank- 
rupt, the 
payee re- 
ceives a di- 
vidend under 
the commit 
ſion, on ac, 
count of the 
note; this 
will prevent 
the other 
maker from 
availing him- 
ſelf of the 
ſtatute of li- 
mitations, in 
an action 
brought 
againſt him 
fer the re- 
mainder of 
the money 
due on the 
note, the di- 
vidend hav- 
ing been re- 
ceived within 
fix years be- 
fore the ac- 
tion brought. 


341 
1794- 
8 

H calueſday 

J uly Yiu, 


Where in an 


action of treſ- 


pats guare 
clauſum fregit, 
a ſpecial plea 
15 pleaded, 
and the iſſue 
tound tor the 
Plaintiff, he 
15 intitled to 
full coſts, 
though the 
damages are 
under 403. 
and there is 
no certificate 
of the judge. 


CASES IN TRINITY TERM 


CoMER v. BAKER. 


O this action of treſpaſs quare clauſum fregit, with cattle &c. 

there were ſeveral pleas. 1. The general iſſue. 2. Diſ- 
claimer of title, that the treſpaſſes were involuntary and tender of 
amends, 3. A diſtreſs taken damage feaſant, for the ſame treſ- 
paſs. 4. That the cattle eſcaped on account of the fences being 
out of repair. 5. A licence. To all the ſpecial pleas, except that 
of the licence, there were new aſſignments, and to the new aſſign- 
ments ſimilar pleas, and iſſues taken on them, on which a general 
verdict was found for the Plaintiff, with five ſhillings damages; 
but the judge did not certify. 

The prothonotary having taxed full coſts to the Plaintiff, on 
the ground that wherever an iſſue on a ſpecial plea was found for 
the Plaintiff, he was intitled to full coſts, though the damages 
were leſs than forty ſhillings, a rule was granted to ſhew cauſe, 
why the taxation ſhould not be reviewed. Againſt which Ry. 
nington Serjt. now ſhewed cauſe, relying on the caſe of Redridge 


v. Palmer, ante 2, as decifive of the point in queſtion. 


On the other fide, Le Blanc Serjt. ſaid that this caſe was brought 
before the Court, in order that the authority of Redridge v. Pal- 
mer might be re-confidered. In that caſe, the report of the pro- 
thonotarics as to the practice in the office, proceeded on a miſlake, 
in not diſtinguiſhing between ſuch pleas as might bring the tic, 
to the freehold in queſtion, and ſuch as could not. Ihe ftatnte 
22 & 23 Car. 2. c. 9. is poſitive, that in all actions of treſpai, 
and aſſault and battery, wherein the judge at the trial of the 
cauſe ſhall not certify that an aſſault and battery was ſuſſicieutly 
proved, or that the freehold or title of the land mentioned in the 
declaration, was chiefly in queſtion, the Plaintiff, if the dama- 
ges are under forty ſhillings, ſhall have no more coſts than dama- 
ges. It is true indeed, that where the plea is of ſuch a kind, 
that it appears on the face of the record, that the title to the tree- 
hold muſt come in queſtion at the trial, there a certificate 1s 
holden to be unneceſſary. But in the preſent caſe, the title to 
the freehold could not come in queſtion (a), on any of the pleas 


(a) There was an expreſs diſclaimer of | queſtion, could not have been granted. It fo 


title on the record, it ſhould ſeem therefore | the ſtatute 22 &23 Car, 2. c. 9. appears, inde- 


that acertificate that the title came chiefly | pendent of adjuiged caſes, to be deciſixe. 


2 pleaded 
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leaded : and it is not a mere ſpecial plea, that will entitle the 
Plaintiff to full coſts, without a certificate. No ſuch arbitrary 
rule was ever laid down, prior to the caſe of Redridge v. Palmer. 
In Page v. Creed, 3 Term Rep. B. R. 391, where in treſpaſs for 
an aſſault and battery, the Defendant juſtified the aſſault only 
and the damages were under 40s. the Plaintiff had no more coſts. 
than damages. Bur if the juſtification in that caſe, had extended 
to the battery as well as the aſſault, a certificate would not have 
been neceſſary to intitle the Plaintiff to full coſts, becauſe then 
the battery would have been admitted, and the requiſite of the 
ſtatute, that the battery ſhould be ly proved, would have been 
complied with. That caſe therefore thews, that a mere ſpecial 
plea found againſt the Defendant, will not entitle the Plainti to 
full coſts, without a certificate; but that ſuch a plea as will have 
that operation, muſt be in effect tantamount to a certificate. 
The ſame doctrine is alſo laid down in Waſher v. Smith, 2 Barna- 
diſt. 180, 277, and in Philpot v. Jones there cited, and in Dover 
v. Robinſon, Barnes 128. To the ſame effect likewiſe is Cocker, 
v. Allanſon, Trin. 22 Geo. 3. in B. R. (a). | 
The Court ſaid (5), that if this had been a new caſe, they 
ſhould have thought that the conſtruction of the ſtatute 22 & 23 
Car. 2. c. 9. contended for on the part of the Defendant, ought 
to be adopted. Bur that as a different practice had long prevailed, 
and as that practice was confirmed by the caſe of Redridge v. 
Palmer, which was decided upon great conſideration, they did 
not think it right to depart from it. 


Rule diſcharged, 


(a) Bull. N. P.laf edit. 330. Hullock's Law | the court of King's Bench by the ſame author, 
ef Coſts $6. Lida“, Law of Cofts 82. and vol. | p. 653. 
. of the excellent Treatiſe of the pra dice of (5) 45). Mr. Juſtice Buller. 
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KEwWLEY and Another v. RYAN. 


HIS was an action on a policy of inſurance, and the ma te. 

rial facts of the caſe were as follow. On the 24th of 
May 1793 Freeland and Rigby merchants at St. Vincente wrote 
(a) to the Plaintiffs merchants at Liverpool, who were alſo partner; 
in a houſe of the ſame name at Grenada, requeſting them to get 
1260/7. inſured on 70 bales of cotton ſhipped on board the 2. 
zabeth, from Grenada to England, and allo 1300 J. on another 
cargo of cotton and other goods, which they intended to {hip on 
board /ome other ſhip that ſhould fail with the firſt convoy, and 
therefore directing the latter inſurance to be or ſbiß or Ships, 
The Plaintiffs accordingly by their broker inſured 1260 /. on 
board the Elizabeth in London, and 13001. on board bi or ſhips, 
viz. 700 I. at Liverpool and 6001. in London. The policy tor 
700 U of which the Defendant underwrote 50 /, and on which the 
action was brought, was at and from Grenada to Liverpuol, on any 
kind of goods as intereſt ſhould appear, iz /bip er ſhips on accom 
of Freeland and Rigby, warranted to ſail on or before the iſt of 


Auguſt 1793, and to return 3 per cent if the {hip ſailed with con- 


voy bound to Great Britain and arrived &c, without any excep- 
tion of the goods on board the Elizabeth. The policy for 600% 
effected in London, was allo on /hiþ or /hips at and from Grena, 
to Liverpool, but with an exception of 1260 J. * on 70 bales of coliin 
per Elizabeth Crettin,” the ſame underwriters in London having 
before ſubſcribed the policy on the E ,,. But the Plaintiſts 
did not communicate to the underwriters at Liverpool, the letter 
of Freeland and Rigby directing an inſurance on the Elizabeth, 


Goods alſo to the full amount of the ſum inſured in the ſecond policy are put on boar! 


with an intention to touch at C. in hr © urſe 
The under-writcrs of the ſecond policy are 


anſwerable for the loſs. 


| ſhipped on board your Elizabeth 79 bales 


P. S. Upon conſidering our affairs I hive 
determined to return our boat immediately 
to Grenada with another load of cotton an! 
have it ſhipped to your addreſs by ſome vel, 
ſel that will fail with the firſt convoy, there- 
fore be pleaſed to make inſurance for 1300/, 
ſterling on our accounts by ſhip or ſhips at 


(a) The following was the letter. | 
24th May 1793, | 

Meſſrs. John Patrict Kewley, 
Dear Sir, | 
By a letter received this morning | 

from your Mr. Um, Kewlry J find he has | 


of cotton belonging to your houſe, and ad- 
: 18/. per bale at and from Grena, Jan. 
dreſſed it to you, on which I requeſt you will 5 ee 4 


; The Government ſloop is juſt arrived from 
get inſured twelve hundred and fixty pounds | the flzet and brings account that the convoy 
Rerling, valuing it at 18 J. per bale. 


| will be appointed to ſail the firſt week ia 
Jam &c. Thomas Rigby, 
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nor any circumſtance reſpecting the goods ſhipped on board the 
Elizabeth, and the inſurance made on that ſhip. 
The Elizabeth failed early in June and arrived ſafe at Liverpool, 


in Auguſt 1793. The (a) Heart of Oak on board of which Free- 
lind and Rigby had ſhipped their ſecond cargo of cotton, Ecc. 
ſailed the latter end of July, bound for Liverpool, but with a 
delign ſormed before the commencement of the voyage, (as appeared by 
the clearances, and was admitted on all ſides) to touch at Cork, 
in her way to Liverpool, but was totally loſt before ſhe arrived 
at the dividing point. 

The Defendant pleaded the general iſſue, and a tender of 
11. 10s. on account of the ſafe arrival of the Elizabeth, which 
the Plaintiff took out of court, and obtained a verdict for 
431. 105. | | 

A rule having been granted to ſnew cauſe why there ſhould 
not be a new trial, Hadair and Heywood Serjeants ſhewed caule. 

Conſiderable doubts having been thrown out at the trial, 
whether ſuch a policy as this on thip or {hips were a good 
one, the validity of it is firſt to be contidered. Now policies 
of this kind are well known to foreign nations: {merigon 173 
tit, Aſſurance in grov/s, and are conitantly uſed in the We? 


India trade by us in time of war, when it is uncertain by what 


ſhips the produce of the different Iſlands may be ſent to 
Europe; and they are alſo ſupported by authorities. 
Ftheringtou cited 1 Burr. 349, 2 Stra. 1248. Dick v. Barrel, and 


Tierne v. 


Parke 19. There are therefore only two queſtions; 1. Whether 
the policy on ſhip or ſhips was diſcharged by the fate arrival of 
the Eligabetb; or in other words, whether the inſured had a 
right to apply the inſurance to the Heart of Oak that was lol? 


Whether the voyage inſured being from Grenada to Liverpool, 
the policy was rendered void by an intention to touch at Cort, 


in the way to Liverpool the ultimate port of delivery, that in- 
tention not having been carried into effect? 1. The Plaintiſſs 
had clearly a right to apply the inſurance to the ſhip that was 
loſt, The inſurances were totally diſtin<t, and fo were the ritks, 
and the one is in no degree applicable to the other. If the 
Elizabeth had been loſt, the Defendant would clearly not have 
been liable, there being a ſeparate inſurance on that ſhip, but 


the benefit and loſs muſt be reciprocal, and if he would not 


(a) It did not appear that the Plaintiffs | krew on board what ſhip Helau and Rigby 
when they effected che inſurance in queltion, 1 had ſuipped this cargo. 


VoL. II. 4 * have 
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by the ſafety of the Elixabeib. 


Mr. Juſtice Buller, in this part of the argument, cited the 
caſe of Henchman v. Offiey (a) in confirmation of the doctrine that 


(a) Hencuman v. OrrLey, B. R. Mic. 
23 Geo. 3. 

This was an action on a policy -of inſu- 
rance, of 6000/7. on goods to come in i or 
ps from Bengal to London; and the facts of 

the caſe were the following. Ihe Plaintiff 
in Julia wrote to his correſpondent in Eng- 
Jand, to get two inſurances, one of 60001, on 
goods on board any ſhip or ſhips which 
ſhould fail between the firſt of Nowernber 1779 
and the firſt of 7#/y 1780, and the other of 
4000 J. on goods on board any ſhip or ſhips, 
which ſhould fail between the firſt of Februaty 
and the thirty-firlt of December 1780. The 
two inſurances were accordingly effected, 
and the Plaintiff loaded goods to the amount 
of 4889 J. on board the inip General Barker, 
and 45007. on board the ſhip Georges, and 
at the time of the loading, entered a certi- 
fate before Sir E//;ah Impey, the chief juſ- 
tice, that he had put ſuch goods on board the 
one ſhip, and ſuch on board the other, and 
that he had ſhipped on board the Ganges 
48891. of the riſque intended to be covered 
by the 6coo/. policy. Both ſhips failed 
within the time mentioned in the firſt policy; 
the General Barker was loſt, but the Ganges 
arrived ſafe at the place of her deltination 
and this action was brought on the policy for 
6cool. which the Plaintiff contended he had 
a right to apply to the GE r Barker, and 
went for a total loſs. At the trial two ob- 
jections were made; if, That evidence could 
not be given of what paſſed in the Ea/ Indies; 
2d, That there ought to be a contribution, 
all the under-writers called upon as for an 
average loſs, and both policies taken into 
the account, and that the Plaintiff ought 
only to recover in the proportion of 48897. 
to 4500 l. or at molt as 48391. was to 11111. 

Lord Mansfield over-ruled the objection as 
to the evidence, and was of opinion, that 
the Plaintiff might apply the 6000 /. policy 
entirely to the General Barker ; and a verdict 
was found accordingly. But a new trial 
was moved for, and a rule granted to ſhew 
cauſe, 

In ſupport of the rule, Lee, Coteer, and 


Fizot contended, that all the uader-writers | 


were liable for loſſes on both ſhips; that if 
the Ganges had been loſt, the Defendant 
would have been called upon, and therefcre 
that as he would have in that caſe been liable 
for the loſs, he was in juſtice intiiled to the 
benefit af ſalvage, There was no appro. 
priation of any particular ſhip or goods, and 
this is an attempt to appropriate after a 10k, 
At the time when the policy was under- 
written, it was not communicated to the 
under writers, that ſo much was ſhipped on 
board the General Barter, and fo much on 
board the Ganges, and they ſhall not be af. 
fected by a declaration afterwards made, 
without their privity. The'contrat mut 
be explained according to the ſituation in 
which things ſtood between the parties, at 
the time when it was made. The Plaintif 
ſhipped 4889/. on board the Genre! 
Baiker, and 1100/7. on board the Gn, 


and this at 2 time when he did not know 


that the premiums end expence of in- 
ſurince would make up the exact ſum of 


6000 /. 


Iallace contra. The material queſtion is, 


Whether the 4500 J. on board the Gar, 


ſhall be taken into the account of the loſs of 
the General Barker. The owner in 1:4: 
meaning to ſhip 6000 /. property ſends to in- 
ſure it, The meaning of this policy is, 


that he may load goods to that amount, cn 


board any ſhip or ſhips. As he had not the 


policies he could not make any indoriement 


on them, but he not only writes to his cot. 


reſpondent here, but makes a ſo!emn oath 


before the chief magiſtrate in India, of the 
manner in which he ſhipped the goods, and 
of the apportionment. Suppoſe he had ſaid le 
put all covered by the 6000/7. policy, on 
board the Genera! Barker, the under-writer 
could not have objected. This was an ap- 


propriation made before any loſs had hap- 
pened, or the ſhips had failed, which the 


inſured had clearly a right to make, 


The Court diſcharged the rule, but ot. 
dered the ſalvage on the 11114. to be ce- 
ducled out of the damages recovered, which 


made a deduction of about one fifth. 
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the inſured had a right to appropriate: and alſo intimated a 
decided opinion, that the mere intention to put into Cork in the 
courſe of the voyage to Liverpool did not vitiate the policy.] 

But ſuppoſing the E/zabeth to be one of the ſhips on which 
the policy in queſtion might attach, {till the Plaintiff is intirled 
to keep his verdict, for he had a right to appropriate; and then 
the different inſurances might be brought into average. 1 Emzri- 
gen 174. There is nothing in the law of England which ſays that 
the firſt arrival ſhall diſcharge the under-writer. 2. The po- 
licy, was not avouled by a fimple intention to touch at Cort, in 
the courſe of the voyage to Liverpool, which was the port of 
delivery. The ſhip originally ſailed on the voyags inſured, and 
an intention to deviate not carried into effect does not vitiate the 
policy. Fofter v. Wilmer, 2 Stra. 1249, Carter v. The Exchange 
Aſſurance Company uid. Theliſſon v. Ferguſon, Dangl. 361. It is true 


that in Wooldridge v. Boydell, Dougl. 6, the policy was holden to be 


void ; but that caſe was ellentially different from the preſent ; 
there the voyage inſured was “ at and from Maryland to Cadiz,” 
but the ſhip was in fact bound to Falmouth, and there was no 
intention of going to Cadis at all; here Liverpool was the place of 
final deſtination, to which the hip would have really pro- 
ceeded. The true criterion to determine whether a voyage on 
which a ſhip ſets out is the ſame as that inſured, is to diſcover 
whether ſhe is in fact bound to her oſtenſible port of delivery; 
if that be the caſe, an intention to go out of the track, not. 
carried into execution, does not alter the nature bf the voyage. 
Le Blanc Serjt. contra. The ground on which it is to be con- 
tended that the policy was ſatisfied, is that a {lip anſwering the 
deſcription in it, arrived in ſafety, having the full amount of 
the ſum inſured on board. Every circumſtance reſpecting the 
ſpecific inſurance on the Eligabeth having been concealed from 
the Defendant, it was the ſame with regard to him, as if no 
ſuch inſurance had been made on that ſhip. If therefore the 
Elizabeth had been loſt, and the Heart of Oak had arrived in 
ſafety, the Plaintiffs had it in their power by ſuppreſſing the 
letter of the 24th of May, to have charged the Defendant on that 
loſs. In common juſtice therefore the under-writer ought 
to be benefited by the ſafety by the ſame ſhip, for the loſs 


of, which, if it had happened, he would have been liable to pay. 


The plaintiff too by concealing the particular inſurance on the 


Elisabetb, 


KEWLEY 


. 
RyAx. 


CASES IN TRINITY TERM 


1794. HClzabeth, ated without the good faith required in mercantile 
— tranſactions, and contrary to the directions expreſſed in the or- 
e dinances of other nations, for the purpoſe of preventing frauds. 
Meſteti 520. They ſhall not therefore be permitted to avail them- 
ſelves of their own wrong. | | 
As to the caſe of Tierney v. Etherington, that was not a caſe of 
; a general inſurance, for it was ſpecified in the policy, that the 
| goods were to be on board a Britiſb {hip or ſhips : fo in Dic v. 
Garrett, the inſurance was equally certain, being on any ſhip 
in which the Plaintiff ſhould come from Virg:imi2 to Landon, 
which was the ſame in effect as if the ſhip itſelf had been ſpecified. 
Thoſe caſes therefore are not applicable to that of a general in- 
ſurance like the preſent. The only caſe where the policy was 
ſimilar, is Henchman v. Offiey, and there it does not appear that the 
validity of the policy came in queſtion : there alſo the appropri- 
ation was not made till after the inſurance, but here it was made 


before. 
The next queſtion is, whether the voyage inſured was not a 
different one from that on which the ſhip ſet out; for though a 
mere intention to deviate, not carricd into effect, will not vitiats 
the policy, provided the voyage be the ſame, yet if the voyage 
be different, the policy is clearly void, according to the doctrine 
laid down in Wooldridge v. Boydell, Dougl. G. and Way v. Midi- 
liani, 2 Term Rep. B. R. 30. Now it cannot be fairly ſaid, chat 
a voyage from Grenada to Liverpool, and from Grenada to Cork 
and Liverpool, are one and the ſame. So clear indeed was Lord 
Kenyon on this point, that at Gzi/4hall (a), the Plaintiff was non- 
ſuited in an action on a policy of inſurance, on this very ſip 
the Heart of Oah, on the ground that it was not the voyage 1n- 
ſured, and that there had been no inception of that voyage. 
| | Cur. vull advif. 
On this day, the Court, conſiſting of the Lord Chick 
Juſtice, (5) Mr. J. Meath and Mr. J. Rooke, declared their 
opinion, as to the firſt point which had been made in 
the argument, that the legality of the policy on thip or 
' ihips was too well eſtabliſhed both by uſage and authority 
to be diſputed; as to the ſecond, that the inſured had 
clearly a right to apply ſuch an inſurance to whatever ſhip he 
thought proper, within the terms of it, for which the caſe of 


(a) Stott v. Vaughan, ſittings after Ilia term | (6) Mr Juſtice Bal er was abient, but it was 
'34 Geo. 3. {tated by the Lord Chief Julizce that he ful!) 
| concurred wich the relt of the Court, 

| Henchman 


& 
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Henchman v. Offiey was an authority; as to the third, that where 
the ſermini of the intended voyage were really the ſame as thoſe 
deſcribed in the policy, it was to be conſidered as the ſame voy- 


age, and a deſign to deviate, not effected, would not vitiate the 


policy, That in Feoldridge v. Baydell, it appeared there was no 
intention that the ſhip ſhonld go to Cadis at all, which was men- 
tioned in the policy as her port of delivery, and in Way v. Modi- 
glaui there was an actual deviation, by the ſhip going to ſiſſi on 
the banks of Newfoundland, thoſe caſes therefore were wholly 
different from the preſent, for here the ſhip was really bound to 
Liverpool, though there were alſo clearagces for Cort. The re- 
maining queſtion therefore was, whether the letter of the 24th of 
May, by which Freeland and Rigby directed an inſurance to be 
made on the Elzzabeth, and the actual circumſtances of that in- 
ſurance, ought to have been communicated to the underwriters 
on the preſent policy? But as nothing was neceſſary to be diſ- 
cloſed, but what was material to the riſk run, and as the inſu- 
rance on the Elizabeth was not material to that riſk, the concenl- 
ment was not fraudulent, and therefore could not affect the right 
of the Plaintiffs to recover. 


Rule diſcharged. 
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ARGUED and DETERMINED 


IN THE 
Courts of COMM ON PLEAS 
| AND | 
EXCHEQUER CHAMBER, 
IN 


Michaelmas Term, 


In the Thirty-fifth Year of the Reign of Groxo III. 


CoRNISH v. Ross. 


T was objected to a perſon who was going to juſtify himſelf 
as bail, that he was a clerk to an attorney though not arti- 
cled. It was contended, on the other hand, that tlie rule pro- 
hibiting attornies from being bail, had never yet been extended 
beyond their articled clerks. But on Mr. J. Buller's obſerving, 
that in the king's bench the rule comprehended clerks who were 


not articled, as well as thoſe who were, the 
| Bail was rejected. 


PAVYVNE v. ROGERS. 


E BLANC ſerjt. moved for a rule to ſhew cauſe, why the 


verdiR found for the Plaintiff in this cauſe ſhould not be {et 
aſide, and a nonſuit entered. It was an action on the caſe againſt 


the Defendant as owner of a houſe in the occupation of one Platt. 


his tenant, for an injury ſuſtained by the Plaintiff by his leg ſlip- 
ping through a hole in the foot pavement, into a vault or cellar, 
owing to ſome plates or bars, which went under the pavement, 


1794- 
— 


Saturday, 
Nov. 15th. 


A clerk to an 
attorney, 
though gc- 
articled, can- 
not be bail to 
the action. 


Saturday 
Nov. I 5th. 


If the owner 
of a houſe is 
bound to re- 
pair it, he, 
and not the 
occupier, is 
liable to an 
action on the 
caſe for an 
injury 
ſuſtained by 


a ſtranger from the want of repair. 


being 
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1794. being out of repair. And the ground of the motion was, that 

the ation ought to have been brought againſt the actual occupier 
© of the houſe, whoſe more immediate buſineſs it was, to know what 
repairs were neceſſary, and to ſee that they were made, and not 
againſt the landlord. Though the laadlord might bear the ex. 
pence of the repairs, yet as between the occupier and the public, 
the occupier was bound to look to the ſtate of them, and 
ought to be liable for any accident that might happen by his ne- 
glet. Thus in Cheetham v. Hampſon, 4. Term Rep. B. R. 318, it 
was holden that an action on the caſe for not repairing fences 
could only be maintained againſt the occupier. 

BuLrER J. Who was to repair in the firſt inſtance ? 

Lord Ch. J. Evidence was given of repairs being actually 
done by the landlord. And I thought at the trial, that though 
the tenant was prima facie bound to repair, and therefore liable, 
yet if he could ſhew that the landlord was to repair, then that 
the landlord was liable. | 

BULLER }. The direction of my Lord Chief Juſtice was moſt 
clearly right, I agree that the tenant as occupier is primd faci: 
liable to the public, whatever private agreement there may be 
between him and the landlord. But if he can ſhew that the 
landlord is to repair, the landlord is liable for neglect to repair. 

HEATH J. If we were to hold that the tenant was liable in 

this caſe, we ſhould encourage circuity of action, as the tenant 
would have his remedy over againſt the landlord. 

RooKkE J. of the ſame opinion. | 


Rule refuſed, 
Wulrelday, BARNEVYV VU. TuBs. 
Nov. 26th. 
The Sontb- O this action for goods ſold and delivered, the Defend- 


barks ant pleaded that at the time of commencing the action he 


ac 22 G. 3. „ was not indebted to the ſaid Nathaniel (the Plaintiff) in any 
6. 47, Can- g 8 ; 

3 pleaded to an action brought in a ſuperiour Court. The proper mode for the Defendant to avail 
himſelf of it, is by entering a /uggetion on the record, after verdict, or the execution of a writ of inquiry. 
Where the Plaintiff having obtained judgment on a general demurrer to ſuch a plea, executed a writ of 
inquiry, on which the damages were aſſeſſed at leſs than 407, five days before the end of the term, and ſign- 
ed final judgment on the laſt day of the term, the Court in the next term, refuſed to direct the prothonotary 
to review his taxation of coſts to the Plaintiff, on an affidavit Rating the former proceedings, and that the 
Defendant was re/art within the juriſdiction of the inferior Court; becauſe the Defendant ought to have 
Jntered 8 ſuggeſtion, and that before final! judgment was fizied. And to intitle himſelf to ſuch a luggeition, 
ſuppoſing it to be moved for in time, the Defendant mull ſtate in the aflidavit, not only that he is reſcant 
within the juriſdiction of, but alſo that he is /iable ro be warned or ſummoned to the Court of Requeſts, After 
judgment by default the Defendant is Al in court, for many purpoſes, one of which is that of entering ſuch 
iuggeſtion. Semb. that judgment on a general demurrer to a plea in bar, the matter of which, even if well 
plcaded, would be no defence to the action, is to be conſidered as a judgment by default, 
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« ſym or ſums of money amounting to the ſum of Forty ſhillings 
« and that at the time of commencing ſuch action, he the ſaid 
« Fobn (the Defendant) was inhabitaut and reſiant within the 
« pariſh of Saint Mary Magdalen Bermongſey, in the county of Surry, 
« and liable to be warned and ſummoned for fuch debt, before the Court 
« of Requeſts mentioned in a certain act of parliament, made at Weſt. 


« minſter in the county of Middleſex,” in the twenty ſecond year of | 


« the reign of his late Maje/iy King George the Second intituled an att 
« for the more eaſy and ſpeedy recovery of ſmall debts within the town 
« and borough of Soutbwwark, and the ſeveral pariſhes of Saint Savi- 
« our, Saint Mary at Newing!on, Saint Mary Magdalen Bermond- 
« ſoy, Chrift-Church, Saint Mary Lambeth, and Saint Mary Ro- 
« therbithe in the county of Surry, and the ſeveral precincte, and Liber- 
* ties of the ſame.” 

To this plea there was a general demurrer, which on this day 
was thus argued by Marſball Serjt. 

The ground of this demurrer 1s, that though the matter of 
the plea, if uſed by way of ſuggeſtion on the record after ver- 
dict, would have been good to deprive the Plaintiff of coſts, and 
to give them to the Defendant, yet it cannot be pleaded 
as a bar to the action. To have enabled the Defendant to 
plead this plea, the at ſhould have given an excluſive juriſ- 
diction to the Court of Requeſts, by taking away the juriſdiction 
of all other courts, in matters of this ſort. This is done by the 
Weſtminſter act 23 Geo. 2. c. 27. . 21. which provides, that © no 
action for any debt under forty ſhillings, and recoverable in the 
Court of Requeſts, ſhall be brought againſt any perſon within 
the juriſdiction thereof, in any other Court whatſoever.” This 
prohibitory clauſe is a bar to every action brought out of the Court 
of Requeſts, of which that Court has juriſdiction; and the 
eighth ſection gives a ſhort form of the plea and replication, to 
prevent ſpecial pleading, The Tower Hamlets act 23 Geo. 2. c. 0. 


J 21, has the ſame prohibitory clauſe, and though it gives no 


form of plea, yet it may be pleaded, or the fats which bring a 
caſe within it may be given in evidence under the general illue, 
and the judge would be bound to nonſuit the Plaintiff, The 
Southwark act 22 Geo. 2. c. 47, on which this plea is founded, 
has no prohibitory clauſe, but it leaves the juriſdiction of other 
Courts, as it ſtood before. That act, /. 6. provides, “that if in 
any action of debt or action on the cafe, upon an aſſumpſit for 
recovery of any debt to be ſued or proſecuted againſt any perſon 
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< or perſons aforeſaid, in any of the King's Courts at Vine 
or elſewhere, out of the ſaid Court of Requeſts, it ſhall appear 
eto the judge or judges of the Court where ſuch action ſhall be 
c {ſued or proſecuted, that the debt to be recovered by the Plain. 
tiff in ſuch action doth not amount to the ſum of 40 ſhillings 
and the Defendant in ſuch action ſhall duly prove, by ſufficien; 
* teſtimony, to be allowed by any judge or judges of the {aid 
„Court where ſuch action ſhall depend, that at the time of com. 
« mencing ſuch action, ſuch Defendant was inhabiting and reg. 
e ant within the ſaid town and borough of Southwark, or ny of 
the pariſhes limits and precincts aforeſaid, in the county of 
« Surry, and wes liable to be warned or ſummoned before the 
ſaid Court of Requeſts for ſuch debt; then and in ſuch cafe, 
the ſaid judge or judges ſhall not allow to the ſaid Plainti!F any 
< colts of ſuit, but ſhall award that the ſaid Plaintiff ſhall pay 0 
« much ordinary colts to the party Defendant, as ſuch Defend. 
< ant ſhall juſtly prove before the ſaid judge or judges it hath 
© truly coſt him in the defence of the ſaid ſuit.“ This clauſe 
points out the mode of laying the faQs before the Court, in order 
to obtain leave to enter a ſuggeſtion on the record, which mutt be 
after verdict, for the Court has no other means of aſcertaining that 
the Plaintiff's demand is under forty ſhillings, than by a verdi. 
And upon the London act 3 Fac. 1. c. 15. it has been determined 
in Pennel v. Wallis cited 1 Ara. 46., that a ſuggeſtion after ver- 
di& was the proper mode of proceeding, and not a plea; and 
this appears in 2 S!ra. 1120, 1191, Deougl. 244, to be the con- 
ſtant practice. If a ſuggeſtion be the proper mode of proceeding 
upon the London act, it mult be fo upon the Soutbroark act, be- 
cauſe the ſixth ſection of the latter, which directs the mode of 
proceeding, is copied from the fourth ſection of the former act. 
And where there 1s a particular mode of procceding preſcribed 
by a ſtatute, the Court will oblige the party to follow that mode, 


and will not permit him to purſue any other. This was ſettled 


in Taylor v. Blair, 3 Term Rep. B. R. 452; therefore a ſuggeſtion 
aſter verdict is the only mode of proceeding, by which the de- 
fendant can avail himſelf of the benefit of the Soutbrwork act. If 
the Defendant were to prevail on this plea, the Plaintiff mult loſe 
his debt altogether, becauſe the judgment would be a bar to any 
other action for it. But the Weftminſter act ſ. g. provides, that 
where the Defendant ſhall avail himſelf of his plea, the Plaintiff 


may afterwards ſue for his debt in the Court of Requeſts, Now 
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there is no ſuch proviſion in the Southwark act, which is another 
decifive reaſon, to ſhew that it cannot be pleaded. The Court 
conſiſting of Buller, Heath and Rooke Juſtices, in the abſence of 
the Chief Juſtice, were ſo clearly of this opinion, that Running- 
ten ſerjt. on the other fide gave up the argument, and there 
was | 

Judgment for the Plaintiff. 


The Plaintiff having thus obtained judgment, on the 5th of 
July in Trinity Term, executed his writ of inquiry, the damages 
being aſſeſſed at 14. 15. 3 4. and entered up final judgment on 
the th, the laſt day of that term. On the fourth day of this 
term, Runnington Serjt. obtained a rule to ſhew cauſe, why the 
prothonotary ſhould not review his taxation of coſts, and why 


the proce eedings on the judgment thould not be ſtaid, upon an 


adavit which ſet forth the proceedings as above ſtated, and 


added, that the Defen ſant, at the time of the commencement of 


the action, reſided within the juriſdiction of the Southwark Court 
of Requeſts. Marſhal! Serjt. thewed cauſe againſt the rule, and 
contended, firſt, that this application was not in the proper and 
uſual form; for the prothonotary could only tax coſts to the party 
who appears on the face of the record to be entitled to them; 
but if he were, in compliance with this rule, to review his taxa- 
tion, and tax the coſts for the Defendant, inſtead of the Plaintiſt, 
the judgment would not be warranted by the previous procced- 
ings on the record, and would therefore be erroneous. The pro- 
per application in ſuch cafes, is for leave to enter a ſuggeſtion on 
the roll, to which the Plaintiff may demur, if it do not ſet forth 
the facts which bring the caſe within the act of parliament, or 
he may traverſe thoſe facts if they be untrue. With ſuch a ſug- 
geſtion properly entered, the prothonotary would have an au- 
thority to tax the coſts for the Defendant, and the judgment 
would be conſiſtent with the reſt of the proceedings. 
ir the proper application were made in this cate, it would be 
now too late: the writ of inquiry was executed on the th of 7 
the term did not end till the gth, on which day final judgment 
was ſigned, and if the Defendant had any reaſon to alledge, why 
the Plaintiff ſhould not have had judgment in the ordinary courſe, 
he ought to have applied to the Court in the interval between 
the execution of the writ of inquiry, and that day. Having 


Seconaly, 


neglected to do that, he has loſt his opportunity, for the Court 
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cannot alter or reverſe a judgment, regularly given in a former 
term, Thirdly, this was a judgment by default, and therefore 
the Defendant could not avail himſelf of the act, even if the ap. 
plication were right, and made in proper time. That it was 90 
be conſidered as a judgment by default, appears from 1 Salz. 
173. Staple v. Haydon, where it is laid down, that if a Defendant 


pleads an ill plea, but the matter if well pleaded would amount 


to a good bar, judgment cannot be given againſt him by con- 
feſſion; but where, as in this caſe, the matter, though well pleaded 
would ſignify nothing, the judgment may be given as by con- 
feſſion: and where he has ſuffered judgment by default, he is out 
of Court for every purpoſe except that of having final judgment 
againſt him. 1 Salt. 216. S. C. and Stra. 46. Brampton v. Crull, 
and therefore he cannot now be received to make the ſuggeſtion. 
Fourthly, ſuppoſing the application to be regular in other reſpects, 
the affidavit is defective, in not ſtating that the Defendant. was 
liable to be warned or ſummoned to attend the Court of Requeſts 
for Southwark, For any thing that appears, he may be exempt 
from the juriſdiction of that Court, in the ſame manner as attor- 
nies are, whoſe privilege exempts them from the juriſdiction of 
the Courts of Conſcience, except in We/lminjier, where they are 


made liable by an expreſs act of parliament. 
In ſupport of the rule, Rvnnington ſerjt. contended, that the 


act did not preſcribe any particular term, nor any form in which 
the application ſhould be made. The fixth ſection provides, 
that if the facts neceſſary to bring the caſe within the act, ſhall 
be proved by ſufficient teſtimony, to be allowed by the judge or 
judges of the Court, rhe Defendant, and not the Plaintiff} {hall 
have his coſts. Thoſe facts ſufficiently appeared in the affidavit, 


and in the plea, which was confeſſed by the demurrer, ſo as to 


intitle the Defendant to the benefit of the act. The caſe in S!ranz 
has never been conſidered as law, fince there can be no good reaſon, 
why the Defendant, after judgment by default, ſhould not have 
the benefit of the act, as well as after a plea of uo afſump/it, and a 


verdict for the Plaintiff. 
BULtER J. (a) Upon the two firſt points, I am of opinion 


with my brother Marſball. I think it clear, for the reaſons he 


has given, that an application for leave to enter a ſuggeſtion on 


the record, is the proper mode of proceeding, Without ſuch a 


(2) Abſent Ld. Ch. Juſtice, 
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ſuggeſtion, the judgment would not ke warranted by the pre- 
miles. I think alſo, that the application ought to have been 
made to the Court, before judgment was finally given, and there- 


fore that it ſhould have been made in the laſt term: and 1 hold | 
that even if the writ of inquiry be executed on ihe laſt day of the 


term, the Plaintiff has a right to ſign his judgment as of that 
term. But here the Defendant had from the 5th to the 9th of Truly 
to apply to the Court, and having neglected fo to do, he is now 
:00 late. Upon the third point, I am not ſo clear. Taking this 
to be a judgment by confeſſion, I do not agree that the Defend - 
ant is thereby out of Court, for every purpoſe but that of havii 9 
final judgment againſt kim. It is not now neceſfary to give any 


opinion on the caſe in Strange, If it were, I think we ought to con- 


nder it well before we agreed to eſtabliſh the point there deter- 
mined. I conceive that a Defendant after judgment by default, 
may be deemed to be in court for many purpoſes, beſides that of 
having final judgment againſt him. Some years ago, it was hol- 
den on the authority of the cafe in unge, that if the Plaintiff 
were nonſuited, he was out of court for all purpoſes but that of 
having judgment figned againſt him: and I remember the firſt 
inſtance in which that idea was over-ruled. It was done on a 
motion made by Mr. Morton, and ſince that time, it has been 
the conſtant and ſettled practice of Heiner Hull to ſet afide 
nonſuits where the juſtice of the cafe required it. But upon the 
fourth ground, I agree with my brother Marſhall, that the aflida- 
vit ought to contain all the facts neceſſary to bring the caſe with- 
in the act, for if we are to grant leave to enter the ſuggeſtion, it 
muſt be upon ſuch a ſtate of facts as will warrant us in ſo doing. 
Here a material allegation is wanting, namely, that the Defend- 
ant was liable to be warned, which would alone have been a fufſi- 
cient objection to this application, even if it had been right in all 
other reſpects. 
HzaTn J. of the ſame opinion. 
Rook J. of the ſame opinion. 


Rule diſcharged. 
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Wu ITE one &c, v. MILNE R. 

(3 the motion of Le Blanc ſerjt. a rule was granted tg 

ſhew cauſe, why the Plaintiff who was an attorney, ſhould 
not pay the coſts of the taxation of his bill by the prothonotary, 
according to the ſtat. 2 Geo. 2. c. 23. /. 23, under the following 
circumſtances. The bill had been referred to the prothonotary 
by a judge's order, and on the taxation more than one fixth part 
was taken off. But the deduction was cauſed, not from any over 
charges of particular items, but from the whole of the expences 
of defending two actions for one Brandon, being diſallowed; 
which it was ſtated that the Defendant had undertaken to pay 
to the Plaintiff, but which the prothonotary on reading the af. 
fidavits on both ſides was of opinion that he had not undertaken 
to do. On an application laſt term to the Court, for the pro- 
thonotary to review his taxation, they were of opinion that 
he had done right, and refuſed that rule. And now they held 
that the ſtatute of Geo. 2. was applicable only where an attorney 
made exorbitant charges on his client, in the particulars of 
his bill, and the foundation of the demand was not denied, 


but only the amount of it. In the preſent cafe, the Plaintiff's 


charges for defending Brandon were not objectionable, provi- 
ded he could have proved that the Defendant was liable to pay 
them, and the other items of the bill were not reduced one 
lixch. 


Rule diſchargcd. 
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PROCTOR v. The Bithop of Barr and WE LLs, 
THOMAS Moors an Infant, ard Ricnuarny 
GOL DSBOROUGH, and EDWARD MOORE his 
Guardians, 


* this guare impedit, brought to recover the preſentation to 
the church of the reQory of IJ Coker in Somerſetſhire, the de- 
claration ſed, that one William Ruddock was ſeiſed in fee of the 


advowſon, and preſented, that on his death it defcended to his 


two nieces Jane and Mary Hall, that Fane Hull intèrmarried with 


Nathamel Webb, and Mary with Thomas Procter: thar Nathaniel 
Meôb died, his wife ſurviving him, whereby the ſaid Fare in her 
own right, and Thomas Procter and Mary in her right were ſeiſed, 
that the church then became vacant by the death of the incum- 


bent, whereby the ſaid Jane Heb and Thomas Proctor in right 


of the ſaid Mary, preſented their clerk ; that Fane Welb died, 


upon whole death her whole ſhare of the advowſon deſcended to 
her ſon Nathaniel IWebb, who thereupon became feiſed in fee in 


coparcenary, with Thomas Proctor and Mary his wife; that Thomas 
Proctor died his wife ſurviving him, whereby the faid Nethanze/ 


Webb the fon and Mary Proctor became ſeiſed. There were. 
then ſet forth ſeveral preſentations on vacancies by Nathaniel 


Webb and Mary Proctor. The death of the faid Nathaniel! Webb 
was then ſtated, whoſe ſhare deicended to his fon Nautha- 
niel Webb, who became ſeiſecl in coparcenary with Mary Proc- 
tar. That Mary Proctor died, upon whoie death her ſhare de- 
ſcended to her grandſon Thomas Profor, who became ſeiſed to- 
gether with the laſt mentioned Nathaniel Nebò. That the church 
upon which they not agreeing upon any 
perſon to be preſented by them jointly, the ſaid N, Webs 
preſented the ſaid Thomas Proctor, as in the firſt turn of the ſaid 
bb the elder ſiſter of the ſaid Mary Procter; that he died 
are deicended to Eligabeihb Proctor his ad the preſet 

id 
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the adlvowſon in coparcenary, and that Mary Prefor died ſ., 
ſeiſed, and chat the ſaid Nathaniel fel preſented as in the firſt turn 
oft the ſaid Fane Webb &c. Hc. But the ſaid Detendants further ſaid 
that the {aid Mary Proclor being to ſeiied, made her laſt will and 
teſtament, and gave and deviſed nts the fi or other for of her 
grandſon, the ſaid laſt mentioned Y Prodlon, that fhoull be 
bred a clergyman and be in holy orders, and to his heirs and athens, 
all her right of preſentation to the ſaid rectory Sc. But in case 
her faid grandſon the faid lajt mention: Thomas Proftor ſhould have 
no juch fon, then ſhe gave and deviſed the ſaid right of preſenta. 
tion unto her grandſon the ſaid Thomas Moore his heirs and af. 
fgns for ever. That afterwards the ſaid Mary Proctor died { 
ſeiſed, leaving the ſaid laſt mentioned Thomas Proctor and Thomas 
Moore her ſurviving, and that afterwards the ſaid Thomas Proty; 
died te having ever had any ſon ; whereby and by virtue 
of the ſaid laſt will and teſtament of the ſaid Mary Proctor, 
the ſaid Thomas Moore became ſeiſed of all the ſhare of the {aid 
Mary Proctor of and in the ſaid advowlon &c. wherefore it 
belonged to the ſaid Thomas Moore to preſent Tc as in the firſt 
turn of the ſaid Mary Profor the younger litter of the ſaid Jane 


Webb Cc. Oc. 


To this plea there was a general demurrer, which was twice 
argued ; the firſt time by Bond ſerjt. for the Plaintiff, and Ha- 
oo ſerjt. for the Defendants, and a ſecond time, by Adair ſerjt. 
for the Plaintiff, and Le Blanc ſerjt. for the Defendants. The 
ſubſtance of the arguments on the part of the Plaintiff was as fol- 


lows. 


Moore can take effect as an executory deviſe, ſince it is clear 
that it cannot create a contingent remainder, there being no par- 
ticular eſtate to ſupport it? Now the eſtabliſhed rule of law is, 
that the event or contingency on which an executory deviſe is 
limited, muſt be of ſach a kind, as to happen, if at all, withi he 
period of a life or lives in being, or twenty one years after. Fea, ue 
(a) 314, 315, Col. Temp. Talbot 228. Stephens v. Stephens, 2 Mod. 
289. Taylor v. Biddal, Here the firſt deviſe is not within thoſe 
limits; Thomas Proctor had no ſon born at the death of the 
teſtatrix, and if he ever ſhould have one, ſuch ſon would not 
neceſſarily be in orders, within twenty one years after his birth. 


(a) Edit. 1776. 


The queſtion in this caſe is, whether the deviſe to Thomas 
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By the cannons of the church, no perſon can be admitted into 
deacons orders before the age of twenty three without a fa- 
culty, nor can he be ordained prieſt before twenty four. Gib. 
Cad. tit. G. c. 5. The ſtat. 13 Eliz. c. 12. alſo is poſitive, that 
no perſon ſhall be admitted to a benefice with cure, except he 
be of the age of twenty three at the leaſt, and it was clearly the 
intention of the teſtatrix that the fon of Thomas Proctor ſnould be 
preſenced himſelf to the living. But it may be perhaps conten- 
ded on the other ſide, that though the deviſe to the ſon of Thomas 
Proctor ſhould be void as being too remote, yet that the deviſe 
over to Thomas Moore may take eficct, as if the prior deviſe had 
not been made. But the deviſe to Moose is liable to the ſame 
objection on account of the remotenecls of the contingency, as 
the other: for ſuppoling there were no previous deviſe to the 
{)n of Proctor, the deviie to Moore would be to him © if Thomas 
Profor ſhould have no ſon in orders;” but no time is fixed for 
his taking orders. And ſuch a devite being void in its original 
creation, could not be made good by the ſubſequent circum- 
ance of Thomas Proctor having no ſon, according to the doc- 
trine eſtabliſhed in Goodman v. Gooodright, 2 Bur. 873. 

On the part of the Defendants the arguments were as follow. 
The intention of the teſtatrix clearly was to exclude her heir at 
law; the Court therefore will conſtrue the will with a view to 
that intention, and will not preſume, that ſne meant that the 
ſon of Thomas Proctor ſhould be in ſuch orders as would defeat 
it, inſtead of thoſe which m/g/7 carry it into effect. As by means 
of a faculty or diſpenſation he might take deacon's orders at 
twenty one, the Court will intend that thoſe were the orders 
which ſhe had in contemplation. The rules reſpecting an exe- 
cutory deviſe, depend on the period, when the deviſee may 
come into the enjoyment of the ching deviſed. Now here the 
thing deviſed is the right of prgſentation, which a fon of Thomas 
Proctor might have exerciſed within the time limited by law, 
by taking deacon's orders by virtue of a faculty, for it was not 
neceſſary to give effect to the deviſe that he ſhould himſelf be 
the incumbent of the living; he might have preſenced ſome 
other perſon. There are three contingencies, on which the de- 
rite depends, the firſt that of Thomas Proctor having a ſon, the 
ſecond on that ſon being bred a clergyman, and the third, on 
bis being in holy orders: but if either of thoſe contingencies 
were good and the event never happened, the deviſe over to 

VoL. Il, 4 4 Moore 
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1704. Moore might take effect, 2 Black. 704 Longhead on dem. of Hig 
Wy bins v. Phelps. But ſuppoſing the prior deviſe to be bad, yet 
N there is nothing to render void che deviſe to Moore : the limlitg. 
"exp gr tions in the will are alternate; if Proclor ſhould have a ſon in 
Wits, orders to take as deviſee, Moore would be entirely excluded; 
| this caſe therefore is not like thoſe, where the ſecond deviſe i; 
| to take place, after the firſt has been ſatisfied. And it is a rule of 
law, that where there are two limitations in a will, and the for. 
mer is avoided either from the nature of its original creation, gr 
by matter ex poſt facto, the latter thall have effect 4) 1 Vin, Ady. 
102, 104 Andrews v. Fulham, 1 Vezey 420 Avelyn v. Ward, 1 Sall, 
vi 229 Scatterwood v. Edge, Prec. in Chanc. 316 Tones v. Weſſconb, 
1 Le. Caf. Abr. 8. C. 1 Salt. 226. Skin. 408. Goodright v. Corniſh, 
i Wilſ. 105 Gulliver v. Wickett, But ſecondly, as Moore was in 20%, 
at the death of the teſtator, and there was then no ſon of Thy 
Proctor, the advowlon veſted in Moore, ſubject to be diveſted by 
the birth of ſuch ſon. Aleyn 81 Udal v. Udal, 2 Rol. Alt. 
119. 

The ſubſtance of the reply was, that in truth there was but one 
contingency, on which the deviſe to Moore was limited, which 
was that of Proctor having a ſon in holy orders; for the words 
« bred a clergyman” were otherwiſe inſenſible: this caſe there- 


fore was materially different from Longhead v. Phelps where the $ 
contingencies were expreſsly in the disjunctive, and where as 
the firſt was clearly good, 472. that of John and Mary Phelps dying 

n 


without leaving iſſue male, the Court would not enter into the 
conſideration of the ſecond, which did not come in queſtion. 
hat in each of the other caſes cited, the ſubſequent deviſe might 
have taken effect though the prior deviſe had not been in the will 
at all. But here, the deviſe to Moore depended on the former one, 
and could not take effect, unleſs Prodtor ſhould have no ſon in 
orders, which was too remote an event; for the rule of law was, 
that an executory deviſe muſt be ſuch, as not that the eſtate devi- 


ſed might by bare poſſibility, but muſt neceſſarily veſt in the de- 
viſee, within the compaſs of a life in being, or twenty one years 
after. 


(a) This poſition ſeems to be founded on | principle is recognized, that it is not ap- 
the dicta of Lee Ch. ] in Andrews v. Fulham, | plicable to a deviſe over limited after a prior 
and Lord Hardwicke in Avelyn v. Ward. | deviſe, which prior devife is originally void 
But ic will appear upon an examination of | from the remoteneſs of the contingency oa 
thoſe caſes, and the others in which the ſame | Which it depends. be 
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The Court (a) were very clearly of opinion, that the firſt deviſe 
to the fon of Thomas Proctor was void, from the uncertainty as 
to the time when ſuch ſon, if he had any, might take orders; 
and that the deviſe over to Moore, as 1t depended on the ſame 
event, was alſo void, for the words of the will would not admit 


of the contingency being divided, as was the caſe in Longbead 


v. Phelps, 2 Black. 704; and there was no inſtance, in which a 
limitation after a prior deviſe, which was void from the contin- 
gency being too remote, had been let in to take eflect, but the 
contrary was expreſsly decided in the Houle of Lords in the cate 
of The Earl of Chatham v. Tothill, 6 Brown Caf. in Parl. 451, in 
which the judges founded their opinion on Butterfield v. Butter- 
field, i Vezey 134. Conſcquently the heir at Jaw of the teſtatrix 
was inticled. 


Judgment for the Plaintiff. 


(2) Abſent Mr. Jahice Halte. 


Morris v. LUDLAM. 


| O this action for goods ſold and delivered, with the uſual 
counts, the Defendant pleaded. 1. Non afſump/it, and 
zdly. That the city of London is and from time whereot the me- 
mory of man is not to the contrany hath been an ancient city, 
and that there now is, and from time immemorial hath been, 
a certain cuſtom uſed and approved of within the ſame city, 
that is to ſay, that if any perſon be, or bath been indebted to any 
other perſon within the faid city, in any ſum of money, and for 
recovery thereof, ſuch perſon aflirm or hath affirmed a plaint in 
debt, in the court of his preſent majeſty or his predeceflors 
Kings or Queens of England, held or to be holden before the 
Mayor and” Aldermen of the ſaid city, for the time being, in 
the chamber of the Gui/dhall of the ſaid city, within the ſaid city 
according to the, cuſtom of the ſaid city, againſt ſuch perſons 
ſo indebted, and by virtue of ſuch plaint it be or hath been com- 
manded by the ſaid court to any of the ſaid ſerjeants at mace, 
and miniſters of the ſaid court, to ſummon ſuch perſon named 
Defendant in the ſaid plaint, to appear in the fame court, held 
before the Mayor and Aldermen of the ſaid city for the time 

being, 
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being, in the chamber of the Gailaball of the ſaid city, to an- 
{wer the Plaintiff in ſuch plaint, and if ſuch ſerjeant at mace 
and miniſter of the ſaid court, by virtue of ſuch Precept 
return and certify, or hach returned and certified, to the 
{aid court ſo holden as aforeſaid, that the Defendant in 
ſuch plaint hath or had nothing within the ſaid city or the liber. 
ties thereof, whereby he can or could be ſummon'd, nor is nor 
was to be found within the ſaid city, and ſuch Detendant at tha: 
court being ſolemnly called doth not appear, or hath not appeared 
but makes or hath made default, and in the ſame court it be or 
hath been alledged by the ! laintiff in the ſaid plaint, that any 
other perſon owes or hath owed toany ſuch Defendant any ſum of 
money amounting to the ſum of the debt in ſuch plaint ſpecified, 
or any part thereof, then at the petition of the ſaid Flaintif, it is 
and hath been commanded by the ſaid court, to one of the ſer- 
Jeants at mace and a miniſter of the {aid court, to attach ſuch 
Defendant in ſuch plaint, by ſuch ſum of money ſo being in the 
hands or cuſtody of ſuch other perſon, ſo that ſuch Defendant ap- 
pear at the ſame court, or at the then next court held or to be hol- 
den before the ſaid Mayor and Aldermen as aforeſaid, to anſwer 
ſuch Plaintiff in the plea in ſuch plaint ſpeciſied; and if ſuch ſer- 
jeant at mace and miniſter of the ſaid court, at the ſame or the 
then next court held or to be holden as aforeſaid, return and cer— 
tify to the {aid court ſuch Defendant to be attached by ſuch ſum 
of money ſo being in the hands or cuſtody of ſuch other perſons, 
and the ſame ſum in the hands and cuſtody of ſuch other perſon 
to be defended and kept, ſo that ſuch Defendant in ſuch plaint 
named appear at ſuch lame or the then next court held or to be hol- 
den as aforeſaid, to anſwer ſuch Plaintiff in che plea in ſuch plaint 
ſpeciſied, and if ſuch Defendant at that, and three other courts 
from thence next ſeverally held or to be holden before the Mayor 
and Aldermen of the ſaid city as aforeſaid, that is to ſay at four 
ſuch courts, be or hath been ſolemnly called and appears not, 
or hath not appeared, but makes or hath made default, and ſuch 
defaults according to the cuſtom of the ſaid city be recorded 
againſt ſuch perſon Defendant after ſuch attachment made as 
aforeſaid, ſuch Plaintiff in ſuch plaint named, at every of ſuch 
four courts in his proper perſon or by his attorney appearing, 


and offering himſelf againſt ſuch Defendant, in the plea in ſuch 


plaint ſpecified, according to the cuſtom of the ſaid city, then at 
1 the 
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the laſt of the four courts, or at any court held or to be holden 

as aforeſaid, after ſuch four defaults recorded as aforeſaid, at the 

petition of ſuch Plaintiff in ſuch plaint named, made to the 

laid court, it is and hath been uſed for the ſaid court, to com- 

mand ſuch or any other ſerjeant at mace and miniſter of the ſaid 

court, to warn ſuch other perſon, according to the cuſtom of the 
{aid city, to be and appear at any court afterwards to be holden 

before the ſaid Mayor and Aldermen as aforefaid, to thew if an y 

ching he hath or knows of to ſay for himſelf, why ſuck PlaintitF 
in ſuch plaint named, ought not to have execution of ſuch ſum 
{> attached as aforeſaid, and if at ſuch court, ſuch ſerjeant at 
mace return and certify to the ſame court, ſuch other perſon, in 
whoſe hands ſuch ſum of money is or hath been attached as 
aforeſaid, to be warned according to the cuſtom of the {aid city, 
to be and appear in the ſame court to ſhew cauſe as aforeſaid, and 
if ſuch perſon fo warned being ſolemnly called at ſuch court donor 
appear, or hath not appeared, but makes or hath made default, 
then it is, and time immemorial as aforeſaid hath been uſed and 
accuſtomed for the ſaid court, to award ſuch Plaintiff to have 
execution of ſuch ſum ſo attached as aforeſaid, to ſatisfy ſuch 
Plaintiff the debt in ſuch plaint ſpecified, or ſo much thereof as 
ſuch ſum fo attached extends or hath extended to ſatisfy, by ſuffi- 
cient pledges to be found and given by ſuch Plaintiff in fuch 
plaint named, in the ſame court, according to the cuſtoni of the 
ſame city, to reſtore to ſuch Defendant ſuch ſum of money ſo 
attached as aforeſaid, if ſuch Defendant within a vear and day 
from thence next enſuing, come or hath come into the ſaid court 
holden as aforeſaid, and diſproves or hath diſproved or avoided 
the ſaid debt in the ſaid plaint mentioned, according to the cuſtom 
of the ſaid city; and that after ſuch pledges found, and execution 
had of ſuch ſum ſo in the hands and cuſtody of ſuch other perſon 


attached and defended, by the Plaintiff in ſuch plaint named, 


ſuch other perſon in whoſe hands or cuſtody ſuch ſum is or hath 
been attached as aforeſaid, is or hath been diſcharged againſt 
ſuch Defendant of the ſaid ſum ſo attached and had in execution 
as aforeſaid, and ſuch Defendant in ſuch plaint named, is or hath 
been diſcharged againſt the ſaid Plaintiff of ſo much of his debt 
in ſuch plaint demanded by ſuch Plaintiff, fo long as ſuch judg- 


ment and execution remain in force and effect, not revoked or 


diſproved by ſuch Defendant. And if ſuch ſum of money ſo at- 
tached and defended and in execution, amounts not, nor hath 
Vol. II. 5A amounted 
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amounted to the whole ſum of the debt, in and by the aid 
plaint demanded by ſuch plaintiff againſt ſuch defendant, then 
ſuch plaintiff by the cuſtom of the {aid court is, and time imme- 
morial as aforeſaid hath been uſed and accuſtomed to have pro- 
ceſs againſt ſuch defendant, according to the cuſtom of the ſaid 
city, for the reſidue of his ſaid debt by him in ſuch plaint de- 
manded. And the ſaid Anthony further ſaith, that the ſaid 


_ cuſtom, and all other cuſtoms of the ſaid city obtained and uſed 


in the ſame city, during all the time aforeſaid, by authority of a 
parliament of Richard the Second late King of England, after the 
conqueſt holden at Weſtminſter in the ſeventh year of his reign, 
were ratified and confirmed to the then Mayor and Commonalty 
and Citizens of the ſaid city, and their ſucceſſors. And the ſaid 


Anthony farther ſays, that one William Ludlam before the ſuing 


cut of the original writ of the ſaid Samuel againſt the ſaid 
Anthony, to wit on the gth day of June in the year of our 
Lord 1792, in his own proper perſon came into the court 


of our Lord the now King, before the Mayor and Aldermen 


of the ſaid city, in the chamber of the Guilaball of the 
ſaid city, ſituate and being in the pariſh of Saint Micha:! 
Baſſiſhaw in the ward of Baſiſhaw in London aforeſaid, accord- 


ing to the cuſtom of the ſaid city, and then and there in the 


ſame court (a) affirmed a certain plaint againſt the ſaid Samuel, in a 


_ plea of debt upon demand for gol. of lawful money of Great Britain, 


And the ſaid William Ludlam then and there in the ſame court, 


according to the cuſtom of the fame city, found pledges to pro- 
ſecure the ſaid plaint, to wit, Fohn Doe and Richard Roe, and then 


and there appointed in his ſtead William Windall his attorney 
againſt the ſaid Samuel in the plea of the ſaid plaint, according 


to the cuſtom of the ſaid city, and by his ſaid attorney then and 
there prayed proceſs to be thereupon made to him againſt the 


ſaid Samuel, according to the cuſtom of the ſaid city; and it 
was then and there granted to him &c. whereupon at the pe- 


tition of the faid William Ludlam, made to the ſaid court by his 


ſaid attorney, and by virtue of the ſaid plaint it was commanded 
by the ſaid Court to 7% Furnival one of the ſerjeants at mace 
of the ſaid court, that he according to the cuſtom of the ſaid 
city ſhould ſummon by good fummons the ſaid Samuel to appear 


at the fame court, fo as aforeſaid, holden before the Mayor and 


(a) Here it ought to have been averred, that Morris was indebted to 1/!/;am Ludlam 
within the city. 
| Aldermen 
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Aldermen of the ſaid city, in the chamber of the CA of 
the city aforeſaid, to anſwer to the ſaid Milliam Ludlam in the 
plea in the ſaid plaint ſpecified, and that the ſaid John Furnival 
ſhould return and certify what he ſhould do by virtue of the ſaid 
precept; and afterwards, to wit, at the fame court, the ſaid ſer- 
jeant at mace according to the cuſtom of the ſud city, returned 
and certified to the ſame court that the {aid Samuel had nothing 
within the ſaid city or the liberties thereof, whereby he could 
be ſummoned, nor was he to be found within the ſame: and 
thereupon the ſaid Samuel was then and there at the ſame court 
ſolemnly called, and did not appear, but made default: and 
thereupon afterwards and before the ſuing out of the origina] 


writ of the ſaid Samuel againſt the ſaid Anthony, to wit, on the 


fame day and year laſt mentioned, at the ſame court it was al- 
leged by the 1ſaid William Ludlam by his ſaid attorney, that the 
faid Anthony owed to the {aid Samuel thirty pounds ſeven ſhillings 
and ten pence in monies numbered, as the proper monies of the 
ſaid Samuel, and then had and detained the fame in his hands and 
cuſtody : and therefore the ſaid Milliam Ludlam by his ſaid attor- 
ney, prayed proceſs according to the cuſtom of the ſaid city to 
attach the ſaid Samuel, by the ſaid thirty pounds ſever ſhillings 
and ten pence, ſo being in the hands and cuſtody of the ſaid Arntho- 
uy, ſo that the ſaid Samuel might appear at the next court of our 
fd Lord the King to be holden before the Mayor and Alder- 
men of the ſaid city, in the chamber of the Gr:/2hall of the ſaid 
city, to anſwer the ſaid William Ludlam in the plea in the ſaid 


plaint ſpecified : whereupon, at the petition of the ſaid 1 i!lzam 


Ludlam, it was commanded by the ſame court to the ſaid ſerjeant 
at mace and miniſter of the {aid court, that he according to the 


cuſtom of the ſaid city, ſhould attach the faid Samuel by the ſaid 
thirty pounds ſeven ſhillings and ten pence, ſo being in the han 1s 


and cuſtody of the ſaid Anthony as aforeſaid, and the ſame in 
his hands and cuſtody defend and keep, according to the cuſtom 
of the ſaid city, ſo that the ſaid Samuel might appear at a Court 
of our ſaid Lord the King, to be holden before the fad Mayor 


and Aldermen of the {aid city, in the chamber of the Gui/tha!] 


of the city aforeſaid, on Tue/day the 12th day of June, in the 
year aforeſaid, according to the cuſtom of the tud city, to an- 
iwer to the ſaid William Ludlam in the plea in his ſaid plaint ſpe- 
cified, and that the ſaid ſeijeant at mace and miniſter of the 
faid court ſhould then return and certify to the faid court, what 
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he ſhould do by virtue of the ſaid precept, and the ſame day was 


then and there given to the ſaid // z/hiam [udlam. And after- 
wards, and before the ſuing out of the original writ of the ſaid 
Samuel againſt the ſaid Anthony, to wir, at the ſaid court of our 
{aid lord the King, holden before the ſaid Mayor and Aldermen 
of the ſaid city, in the chamber of the Guildhall of the ſaid City 
aforeſaid, on Tueſday the 12th day of Func in the year aforeſaid, 
the ſaid Witham Ludlam by his ſaid attorney appeared, and the 
ſaid ſerjeant at mace returned and certificd to the ſame court, 
that he by virtue of the ſaid precept on the gth day of June in 
the ſaid year of our Lord 1792, between the hours of one and 
two oclock in the afternoon, had attached the ſaid Samuel 
by the ſaid thirty pounds ſeven ſhillings and ten pence, ſo 
being in the hands and cuſtody of the ſaid Anthony, and 
the ſame defended and kept in his hands and cuſtody accor— 
ding to the cuſtom of the ſaid city, ſo that the ſaid Samuel might 
appear at the ſaid court of our ſaid lord the King holden 
before the ſaid Mayor and Aldermen of the ſaid city, 
in the chamber of the Guildhall of the ſaid city, on Tueſday the 
{aid 12th day of une in the ſaid year of our Lord 1792, to anſwer 
to the ſaid William Ludlam in the plea, in his ſaid plaint ſpecified: 
and thereupon the ſaid Samuel at the ſame court was ſolemnly 
called, and did not appear, but then and there made a firſt de- 
fault, which ſaid firſt default at the ſame court was recorded, 
according to the cuſtom of the {aid city; and thereupon accor- 
ding to the cuſtom of the ſaid city, a further day was given by 
the ſame court to the aforeſaid Samuel to appear at the then next 
court of our {aid lord the King to be holden before the Mayor 
and Aldermen of the ſaid city, in the chamber of the Guildhall of 
the city aforeſaid, on Wedne/day the 1 3th day of June then next 
following, to aniwer the ſaid William Ludlam in the plca in his 
ſaid plaint ſpecified ; and the ſame day was then and there by 
the ſame court given to the faid William Lualum in the plea atore- 
ſaid, according to the cuſtom of the ſaid city; at which ſaid 
next court holden before rhe Mayor and Aldermen of the ſaid 
city in the chamber of the Guildhall of the city aforeſaid, 
on the day and year laſt mentioned, the ſaid William Lud- 
lam by his ſaid attorney appeared and offered himſelf againſt 
the ſaid Samuel in the plea in his ſaid plaint ſpecified ac- 
cording the cuſtom of the ſaid city; and thereupon at the 

ſame court the ſaid Samuel was again ſolemnly called and did not 


1 appear, 
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appear, but then and there made a ſecond default, which {aid 
ſecond detault was recorded at the ſame court according to the 
cuſtom of the ſaid city; and thereupon according to the cut 
of the city a further day was given by the ſaid court, to the afore- 
ſaid Samuel, to appear at the then next court of our ſaid lord the 
King to be holden before the Mayor and Aldermen of the faid 
city, in the chamber of the Guildhall of the city afore!. id, on 
Tueſday the 14th day of June then next following, to auſwer the 
laid Willram Ludlam in che plea in his ſaid plaint ſpecified ; and 
the ſame day was then and rhere by the ſame court given to the 
laid J/ilkam Ludlam in the plea aforeſaid, according to the cuſtom 
of the ſaid city; at which ſaid next court holden before the 
\lyor and Aldermen of the {aid city, in the chamber of the Cuil. 
ball of the city aforeſaid, on the day and year laſt mentioned, the 
aid William Ludiam by his ſaid attorney appeared, and ollered 
himſelf againſt the ſaid Sammel in the plea in his {aid plaint ſpe— 
cified, according to the cuſtom of the ſaid city; and rad at 
the ſame court the ſaid Sammñel was again ſolen a called and did 
not appear, but then and there made a third default which was re- 
corded at the ſame court, according to the cuſtom of the ſaid city; 
and thereupon according to the cuſtom of the ſaid city; a fur- 
ther day was given by the ſaid court to the aforeſaid Samuel to ap- 
pear at the then next court of our ſaid lord the king to be holden 
before the Mayor and Aldermen of the ſaid city, in the chamber 
of the Guiluball of the city aforeſaid, on 7 we/tay the ! 5th day of June 
then next following, to anſwer tothe ſaid lum Lvdtan, in theplea 
in his ſaid plaint ſpecified : and the ſame day was then and there 
by the ſame court given to the aforeſaid William Ludlam in the 
plea aforeſaid, according to the cuitom of the ſaid city ; at which 


{nd next court holden before the Mayor and Aldermen of the 


ſaid city, at the Guildhall of the city aforeſaid, on the day and 


year laſt mentioned, the ſaid Milllau Ludlam by his faid attor ney 
appe. red, and offered himſelf again{t the ſud Samuel in the plea 
in his ſaid plaint ſpeciſied, according to the cuttog of the ſudcityz 
and thereupon at the {ame court the ſaid Samuel was again ſolemn- 
iy called, and did not appear, but thev and there made a fourth 
default, which default was recorded at the tame court according to 
tnecuſtom ofthe ſaid city; and thereupon after wards and after the 


ſaid four defaults had been recorded at the faid court againſt the 


ſud Samuel in the plea aforeſaid, according to the cuſtom of the 


fad city, the ſaid Nllianm Ludlam by his ſaid attorney prayed 
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proceſs according to the cuſtom of the ſaid city to warn the ſaid 
Anthony the garnithee, to be and appear in the court of our ſaid 
lord rhe King, to be holden before the Mayor and Aldermen of 
the ſaid city, in the chamber of the Guildball of the city aforeſaid 
to ſhew cauſe why the ſaid Milliam Ludlam ought not to have 
execution of the ſaid thirty pounds ſeven ſhillings and ten pence 
ſo attached in his hands and cuſtody as aforeſaid ; whereupon 


at a court of our ſaid lord the King holden before the Mayor and 


Aldermen of the ſaid city, in the chamber of the Guildhall of the 
city aforeſaid, on Monday the 16th day of July in the year afore- 
ſaid, at the petition of the ſaid William Ludlam made in the ſaid 
court, it was commanded by the ſame court to the ſaid ſerjeant 
at mace, that he according to the cuſtom of the ſaid city, ſhould 
warn and make known to the ſaid Anthony, to be and appear in 
the court of our ſaid lord the King, to be holden before the Mayor 
and Aldermen of the ſaid city, in the chamber of the Gr/dha!! of 
the city aforeſaid, on Thur/day the 19th day of July then next 
following, to ſhew cauſe why the ſaid William Lndlam ought not 
to have execution of the ſaid thirty pounds ſeven ſhillings and 
ten pence, ſo attached in his hands and cuſtody as aforeſaid, and 
that the ſaid ſerjeant at mace ſhould then return and certify to 
the ſaid court, what he ſhould do by virtue of the ſaid laſt men- 
tioned precept; and the fame day was then and there given by 
the ſaid court to the ſaid Milliam Ludlam, to be there, &c. At 
which ſaid court holden before the Mayor and Aldermen of the 
ſaid city in the chamber of the Guildball of the city aforeſaid on 
the day and year lat mentioned, the ſaid /! ://zam Ludlom by his 
ſid attorney apppeared, and the ſaid ſerjcant at mace then and 
there returned and certified to the ſame court, that he by virtue 
of the ſaid laſt mentioned precept to him directed, and according 
ro the cuſtom of the ſaid city, had warned and made known to 
the faid garniſhee, to be and appear at this ſame court to ſhew 
cauſe as above commanded. And thereupon at the ſame court the 
ſalid Anthony was ſolemuly calleq according to the cuſtom of the 
ſit city, and did not appear, but then and there made default, 
whereupon according to the cuſtom of the ſaid city, it was con- 
ſidered by the faid court, that the ſaid William Ludlam ſhould 
have execution of his fail thirty pounds ſeven ſhillings and ten 


Pence, in monies numbered, ſo attached as aforeſaid, and that he 


the {ſaid Villiam Ludllum ſhould retain and hold the ſaid thirty 


pounds ſeven ſhillings and ten pence, in full ſatisfaction of the 
2 | like 
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ke ſam of thirty pounds ſeven {ſhillings and ten pence parcel of 
the id debt in the ſaid plaint mentioned, by ſufficient pledges to 
be found and given by the ſaid Wiilam Ludlam in the ſame court 
according to the cuſtom of the {aid city, to reſtore to the ſaid Sa- 
vue the {aid ſum of thirty pounds ſeven ſhillings and ten pence 
ſo attached as aforeſaid, if the ſaid Samuel within a year and a day 
from thence next enſuing, ſhould come into the ſaid court, and 
diſprove or avoid the ſaid debt in the ſaid plaint mentioned, ac- 
cording to the cuſtom of the ſaid city. Whereupon the ſaid 
William Ludlam at the ſame court, according to the cuſtom of the 
ſaid city, found ſufficient pledges, to wit Henry Anderſon of Three 


Canes Wharf Queen Street, Merchant, and George Mackreth of Billi- 


er Lane in the city of London Merchant, citizens of the ſaid city, to 
reſtore to the ſaid Samuel the ſaid ſum of thirty pounds ſeven ſhil- 
lings and ten pence, ſo attached as aforeſaid, if the ſaid Samuel 
within a year and a dayfromthence next enſuing, ſhould come into 
the {41d court holden as atoreſaid, and diſprove and avoid the ſaid 
debt, in the ſaid plaint mentioned, according to the cuſtom of the 
ſad city. And thereupon the faid Milliam Lud/am at the fame 
court, by the conſideration of the fame court, had execution of the 
{aid thirty pounds ſeven ſhillings and ten pence, according to the 
tenor of the judgment aforeſaid in that behalf given; as by the 
record and proceedings thereof now remaining in the chamber of 
the Guildhall of the city of London aforeſaid more fully appears. 
And the ſaid Aulbony in fact ſays, that the ſaid thirty pounds ſe- 
ven {hillings and ten pence ſo attached as aforeſaid, and of which 
the ſaid William Ludlam hath execution by virtue of the ſaid judg- 
ment, are part and parcel of the ſaid ſeveral ſums of money in the 
ſuddeclaration mentioned, and notother or different; and thatthe 
ſaid Samuel Morris the now Plaintiff, and the faid Samrel Morris 


mn the ſaid plaint of the ſaid William Ludlam mentioned, are one 


and the ſame perſon, and not other or different; and that the ſaid 
Anthony Ludlam the now Defendant, and the {il Anthony Lud- 
lam in the aforeſiud judgment and proceedings mentioned, are one 
and the fame perſon, and not other or different: and that the ſaid 
judgment and execution are ſtill in force, and not in the leaft by 
the {aid Samuel difproved or avoided: and the ſaid Aulbeny farther 
ſays, that he the ſaid Anthony at the time of ſuing out the original 
writ of the ſaid Samuel, againſt the faid Anthony, was not nor is 
:adebted to the ſaid Samuel, in more money than the ſaid ſum of 


chirty pounds ſeven ſhillings and ten pence ſo attached and taken 
| | in 
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in execution by the ſaid Witham Ludlam as aforeſaid, by virtue 
of the judgment aforeſaid, and that rhe 141d ſum of thirty pounds 
ieven ſhillings and ten pence, in which the faid Auibouy was in— 
debted to the ſaid Samuel, is the very ſame and identical ſum of 
thirty pounds ſeven {killings and ten pence, ſo attached and taken 
in exccution by the ſaid Wilham Lnudiam by virtue of the jucg— 
ment aforctaid, and this he the ſaid Anivony is ready to verify, 
wherefore &c. | 

To this plea there was a ſpecial demurrer, for that it amounted 
to the general iſſue, and was in other reſpects &c. 

In ſupport of the demurrer, Wat/on ſerjt. argued that the plea 
was bad, becaule 1t neither averred that the Defendant in the 
foreign attachment was indebted to the Plaintiff, nor that the 
debt aroſe within the city of London, which were ngcellary aver- 
ments. Lul v. 977 North v. Winſtell, 1 Rol. Abr.553 Lach. 208 
Hern v. Stubbers, Cro. Eliz. 598. Paramore v. Pain, 8 30. Coke v. 
Brainforth, Co. Entr. 139, 140 Dyer 190 6, 3 Wil. 267 Fiſher v. 
Lane. The cuſtom therefore as ſtated, was not purſued. 

Adair ſerjt. contra. Though it is aſſigned for cauſe of demur— 
Ter, that the plea amounts to the general iſſue, yet it is a good 
plea even toan action on the caſe, 1 Roll. Abr. 552, and indeed 
the rule is, that whatever conteſſes and avoids the cauſe of action, 
may be pleaded. With reſpec to the objection, that there is no 
averment of a debt due from the Defendant in the attachment 
to the Plaintiff, ſuch an averment 1s not material, where, as in 
the preſent caſe, there are three parties in the attachment, for the 
proper point to be put in iſſue then is, whether the garniſhee 
has money or effects of the Defendants in his hands (a). Where 
indeed the Plaintiff and the garnithee are one and the ſame per- 
ſon, there it is highly reaſonable that he ſhould ſhew the conſi- 
deration of the judgment, of which he himſelf is to have the ad- 
vantage, by gaining a priority over other creditors. 

The Court ſeemed to admit the diſtinction made by Adair, 
between the caſe of the garniſhee being a third perſon, and that 
of the Plaintiff attaching a debt in his own hands, as to the ne- 
ceſſity of averring the exiſtence of the original debt: but they 
were clearly of opinion that as the Defendant had ſtated the 


(a) But though the general queſtion in , goods of the Defendant in his hands, Flut 


iſſue upon an attachment is, whether the gar- | Priv. Lendin? 191, yet the debt from the 
niſhee at the time of the attachment is | Defendant to the Plaintiff is alſo traverſa- 


made, or at any time after, had money or | ble by the garniſhee, 444. 208. 
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cuſtom to be that “if any perſon be or hath been indebted &c. 
it ought to have been ſtrictly purſued, and therefore that the 
plea was bad for want of ſuch an averment. But leave was given 
to amend, 


C4ULLINS INN E S. 


D. 
HE Plaintiff brought an action in this court for 3000 J. 
againſt Beckford a trader having privilege of parliament, 

on his bond ; in conſequence of which. Beckford together with 
the Defendant Innes and Keighley entered into another joint 
and ſeveral bond for Goc. in purſuance of the ſtat. 4 Geo. x. 
c. 33. conditioned for the payment to the Plaintiff of ſuch ſum 
as he ſhould recover in that adion; and judgment being after- 
wards entered up againſt Beckford, the ſecond bond was put in 
ſuir, when the Defendant took out a ſummons for time to plead, 
and a judge's order was made, allowing him time for that pur- 
poſe on the uſual terms of pleading iſſuably, rejoining gratis, and 
taking ſhort notice of trial, Under this order he pleaded, after 
oyer of the bond and condition, © at nau, becauſe he ſays that 
although the ſaid 7% Curling, after the making of the ſaid 
„writing obligatdry, to wit in Hilary term in the ycar of our 
* Lord 1794 in the court of our lord the King of the bench, at 
* Weſtminſter in the county of Middleſex, by the conſideration and 
judgment of the ſaid court, recovered againſt the ſaid Richard 
« Beckford in the ſaid action in the ſaid condition of the ſaid 
* writing obligatory mentioned, as well a certain debt of 7eco /. 
* as 224. 15s. which were then and there adjudged to the ſaid 
* Tefſe Curling as well for the damages which he had ſuſtained 
* on occaſion of the detaining that debt, as for his colts and 
charges, by him in and about his ſuit in that behalf expended; 
yet that the record and proceſs of the {aid judgment, ſo as atore- 
« ſaid recovered, with all things touching the ſame, afterwards 
to wit in Hilary term, in the ſaid year of our Lord 1794, by 
« virtue of a certain writ of our {aid lord the King for corre cting 
< errors, directed to our ſaid lord the King's truſty and well be- 
«loved Sir James Eyre Knt. his Chief Juſtice of the Bench at 
the ſuit of the ſaid Richard Beckford, were ſent and had into 
* the court of our ſaid lord the King before the King khin{ell, 
< the ſaid court then and {till being holden at Vęminſter in the 
Vol. II. 12e * county 
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” county of Middleſex, and ſuch proceedings were thereupon 
had in the ſaid court of our ſaid lord the King before the King 


&« himſelf there, that afterwards to wit in Eafter term in the ſaid 


« year of our Lord 1794, the judgment of the ſaid Court of our 
e {4;d lord the King of the bench, was by the conſideration of 
« the {aid court of our ſaid lord the King before the King him. 
« ſelf, in all things affirmed : and the ſaid William Innes further 
<« ſaith that afterwards to wit in Eefter term in the ſaid year of 
our Lord 1794, the record and proceſs of the ſaid judgment, 
« and all things touching the ſame, were by virtue of a certain 
« writ of our ſaid lord the King for correcting errors, directed to 
our ſaid lord the King's right truſty and well beloved Zhyd 
« Lord Kenyon Chief Juſtice aſſigned to hold pleas before our 
« ſaid lord the King, at the ſuit of the ſaid Richard Beckford, 
© ſent and had before our ſaid lord the King, and the Lords 
« ſpiritual and temporal in parliament aſſembled, at Weſtminſter 
« aforeſaid, which ſaid laſt mentioned writ for correcting errors 
is {till depending and undetermined ; and the ſaid judgment 
6 as yet is neither affirmed or reverſed by the Lords ſpiritual and 
temporal in parliament aſſembled. And this he the faid - 
iam Innes is ready to verify, wherefore &c.“ 

Adair ſerjt. obtained a rule to ſhew cauſe, why this plea ſhould 
not be withdrawn, as not being an iſſuable plea within the terms 


of the order, the attorney alſo making an affidavit, that he verily 


believed the writ of error was brought merely for delay. I. 
Blanc ſerjt. ſhewed cauſe, contending that the plea went to the 
merits ; this was an action againſt a ſurety on a contract of in- 
demnity, and the plea ſhewed that the debt was not due, which 
the ſureties undertook to pay, for while the writ of error was de- 
pending, it could not be ſaid that the debt was really due. 

Adair in ſupport of the rule, ſaid that this plea could not be 
pleaded in bar, but that if it were pleadable at all, it mult be in 
abatement. Carth. 1. But in fact it was good neither in bar 
nor abatement. Shinn. 388, for the action was of the ſame nature 
with an action of debt on a judgment, and in ſuch an action, the 
Plea was holden to be bad in the authorities cited. It is to be 
obſerved too, that one object of the ſtat. 4 Geo. 3. c. 33. was to 
prevent delay in the recovery of debts from traders who were 


members of parliament, and this muſt be allowed to be a dila- 
tory plea. | 


A | 'The 
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The Lord Ch. J. and Heath J. (a) ſeemed at firſt inclined to 
adopt Adair's argument, but Rooke J. being decidedly of opinion 
chat the ſurety could not be liable, till the money was actually 
recovered againſt the principal in the former action, and that 
while the writ of error was depending the money was not actually 
recovered, 


The rule was diſcharged. 
(a) Abſent Buller 1 


GU TTERIDGE v. SMITuU: 


' HIS was an action brought by the payee againſt the drawer 

of two bills of exchange, to which non a//umpjit was pleaded, 

nd 3/. paid into court on the whole declaration. At the trial the 
Plaintiff was unable to prove the hand- writing of the drawer, and 
cherefore, under the direction of the Lord Ch. J. was non: ſuited. 
But a rule was granted to ſhew cauſe why the non- ſuit ſhould not 
be ſet aſide and a new trial had, on two grounds, 1. that the pay- 
ment of money into court on the whole declaration, was ſuch an 
admiſſion of the cauſe of action, as ſuperſeded the neceflity of 


proving the hand-writing of the drawer of the bills; 2. that after 


ſuch payment, there could not be a non-ſuir. 

And now Watſon ſerjt. ſhewed cauſe. There is no caſe to prove 
that the payment of money into court necellarily admits the 
whole cauſe of action. In Cox v. Parry, 1 Term Rep. B. R. 
464, it was ſtated by A/bburft]. in the name of the court, that by 
paying money into court, the Defendant had admitted that the 
Plaintiffs were entitled to maintain their action on the policy, to 
the amount of that ſum: but that he had admitted nothing more; 
and the ſame doctrine was holden by Lord Kenyon in Baillie v. 
Caxelet 4 Term Rep. B. R. 579. It cannot therefore be fairly 
urged, that ſuch payment admits the ſig ture of a written in- 
itrament. In Stodhart v. Fohnſon 3 Term 72h. 657, it is obſer- 
ved by Mr. Juſtice Buller, that it is expreſſed in the rule for pay- 
ing money into court, that if the Plaintiff will not accept it with 
the coſts, it ſhall be ſtruck out of the declaration, and then it is 
not conſidered as part of the declaration; and if fo the Plaintiff 
may be afterwards nonſuited. 2 Salt, 597. Elkott v. Callow, 
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Le Blanc Serjt. contra. When money is paid into court gene- 


rally, it is the ſame as if it were paid in on every count, and then 


it admits the whole cauſe of action, which is the doctrine laid 
down in Cox v. Parry. With reſpect to Stoabart v. Fohnſon, the 


only queſtion there related to the colts; and as to Baillie v. Cagelet, 


the money was in that caſe paid in on a particular count, a 
practice deſigned to prevent the advantage, which the Plaintiff de- 


ri ves from a general payment on the whole declaration. But in 


Watkins v. Towers, 2 Term Rep. B. R. 275, the court held, that 


payment of money into court ſuperſeded the neceſſity of the 
proof which the Plaintiff mult otherwiſe have adduced, and ap- 
proved of the rule laid down by Mr. J. Buller at the trial of the 
cauſe, that the payment of money into court was an admiſſion 


of the contract, and therefore that it was not neceſſary to prove 
the deed. And in Jenkins v. Tucker, ante vol. 1. go, Lord Lougb- 
borough held, that after paying money into court there could be 
no non-:ſuit. 

Lord Ch. J. Exx E. Though I feel ſome difficulties in this 
caſe, I am not ſorry that the diſcuſſion of it has taken place, as 


it may anſwer the purpoſe of informing the practicers, what the 


effect is of paying money into court, and may ſerve to correct an 
extravagant notion that has prevailed, that after ſuch payment 
there can be no non- ſuit. If this were true, it would reduce the 


ſtate of the cauſe after money were ſo paid in, to that of a mere 
writ of inquiry. But I hold that after payment of money into 


court, there may be a non-ſuit, judgment as in caſe of a non- 
ſuit, a demurrer to evidence, a plea pris darrein continuance, in 
ſhort, that the cauſe goes on ſubſtantially in the-ſame manner as 
if the money had not been paid in at all. In the cate which 
was decided in this court (a), Lord Loghborough appears to have 
been of opinion, that after payment of money into court, there 
could be neither a demurrer to evidence, nor a non- ſuit. But 
the reſt of the court do not ſeem to have concurred with his Lord- 


ſhip in that opinion; and my brother Zeatb who tried the cauſe 
a ſecond time, notwithſtanding the money was paid into court 


on the whole declaration, directed the jury to confine their atten- 
tion to the funeral expences, and rejected the other evidence, be- 
ing of opinion that the debts of the deceaſed, which the Plainriff 
had paid 1n the abſence of the huſband, could not be recovered. 


(a) Jenkins v. Tucker, ante vol. 1. 90. | 
1 | Yet 
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Jet it is difficult to ſay, that money paid in generally ſhall be ap- 
plied to one part of the demand and not to another. So in the caſe 
in the King's Bench on the poliey of inſurance (a), though the 
court held that by pay ing money into court the cauſe of action was 
admitted to a certain extent, yet the Defendant was permitted to 
object to the policy itſelf, and the Plaintiff did not recover. But 
in the other cafe (5), when the Plaintiff was going to prove the 
deed, my brother Baller thought it not neceilary, as he held that 
the paying money into court was an admiſſion of the whole con- 
tract, and the court decided according to that opinion. It ap- 
pears therefore on the authorities, to be looſely and uncertainly 
ſtated, what the real effect is of paying money into court, and there 
is nothing to ſhew that the cauſe is not, in all material reſpects, 
in the ſame ſituation after payment as before. It is indeed an 
act which affords evidence of the ground of action, and ſo far it 
ought to be admitted, and no farther; as for inſtance, in an action 
on a promiſſory note for 200., the payment of 5 J. into court 
would have the ſame effect as if 5 I. were paid on the note be- 
fore action brought, and would afford a juſt inference for the 


jury to draw, of the exiſtence of a debt. But I have very great 


doubts, whether it ought to go ſo far as admit written inſtru- 
ments ſo as to ſuperſede the neceſlity of proving tliein, and all 
other circumſtances which depend on parol evidence for I cannot 


diſtinguiſh between writings and other circumſtances which 


conſtitute the ingredients of the demand; if it be an adinitiion of 
the one, it ſeems allo to be an admiſſion of the other. The 
practice of paying money into court on particular counts, re- 


moves the perplexity in great meaſure, becauſe in that cafe 


there is room to diſtinguiſh the {recite demand which the De- 
fendant means to admit. But ſtill there is a difficulty remain- 
ing, how far the payment is evidence of the whole ground of 
action (c). 

HEATH J. I have looked into the books, in order to diſcover 
the origin of this proceeding of paying money into court, but 
without being able to fix the period of its commence:nent, though 
I think it highly probable that it took its rite early in the preſent 
century. At that time the ſtatute 4 Aune c. 16. was patled, the 


zth ſection of which enacts, that if at any time, pending an 


(a) (or v. Parry, I Ti xm Rep. B. R $54. (5) Wt bins \ lowers, 2 Term Rep. B. R, 275 
() Mr. J. Buller was abſent. 
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action on a bond with a penalty, the Defendant ihall bring into 
the court, where the action ſhall be dependiag,the principal, inter- 
eſt and colts, tie money ſo brought in {hall be taken to be in full 
ſatisfaction and dif:harge of the bondl, Now it appears to me 
that from the equity of this ſtatute, extended to ſunple contracts, 
the praclice now in uſe of paying money into court aroſe, being 
dehgned to protect a Defendant againſt a litigious Plaintift, by 
giving him the adlvantage of a tender, when he is in fact too 
late to make one. If the money be taken out of court, it operates 
as payment of fo much ; if it be not taken out, it operates as a 
tender. Coming in lieu of a tender, it has all the eſlect which 
2 tender would have had, and it is clear that after a tender the 
Plaintiff cannot be non ſuited. So in the preſent initance, Im 
of opinion that the payment of money into court had the ged. 
of admitting the hand- writing of the drawer of the bills, ſo as to 
prevent a non- ſuit. | 
Rook J. Whether the payment of money into court, be an 
admiſſion of the validity of a written 1ftrument, ſeems to me 
to depend ou the nature of the inſtrument itſelt. If it be paid 
in on a promiſſory note, as for initance o on a note for 501, 
it is an admiflion that the Defendant owes the Plaintiſf fo much 
by virtue of that note, and therefore it admits the note itſelf, 
though not the whole ſum demanded. So on a policy of inſu- 


rance, where the Plaintiff goes for a total loſs, though it may ad- 


mit the policy itſelf, yet it does not admit that the Defendant is 
liable for more than the ſum paid in. The principle which 
governs other payments of money, ſeems to be the ſame as that 
which reſpects payment of money into court, vs. that where 
there are ſeveral demands, the party paying may apply the money 
to which ever debt he thinks proper, but if he does not, the re- 


ceiver may ſo apply it. Goddard v. Cox, Bull. N. P. 174. 80 


a Defendant paying money into court, may if he pleaſes, apply it 
to a particular count; and if he does not, but pays it in gene- 
rally, then the Plaintiff may make the application. In this caſe 


it was in the Plaintiff's power to apply the money to the parti- 
cular count on the bills of exchange, and being ſo applied, it ſeems 


to admit that the Defendant figned them. 


Rule abſolute for a new trial. 
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MzErLisn and Another v. SIMEON, 

N the gth of Fly 1793, two bills of exchange were drawn 
() by Simeon in Londam on Boyd and Co in Paris, one for 
45000, the other for 36500 Livres Tournus, amounting together 
to 603 J. 195. 10d. ſterling, according to the rate of exchange 
between London and Paris, of Gd. for the French crown of three 
livres, and payable to the order of Malliſß and Co, who indorſed 
them in London to Feuſſet and Co. at Amſterdam. Feyſſet and Co 
ndorſed them to Meryclet at Amſterdum, and Meryolet to Androme 
at Paris, When they were preſented for acceptance, Boyd and 
Co refuſed to accept them, but promiſed that they ſhould be paid 
when they became due. 

In the mean time, the French convention paſſed a decree, pro- 
hibiting the payment of any bills drawn in any of che countries 
at war with France, and of courſe the bills in queſtion were not 
paid. In conſequence of this they were ſent back by Androine to 
Meryolet at Amjterdan,proteited for non- acceptance and non-pay- 
ment, and at the ſame time Andrume drew another bill on Meryo- 
lt, for the amount of them at the rate of 18 + Groots for the 
French crown of three livres, for the re exchange between Paris 
and Amſterdam, together with the ordinary charges, which bill 
Meryolet paid, aud was re-imburſed by eye? and Co by com- 
promiſe between them, at the rate of 18 Groots for the French 
crown, amounting to 905. 135. wd. ſterling, for which ſum, to- 
gether with charges at Am/terdam, and the re-exchange between 
that place and London making in the whole 9: 24. 45. za. ſterling, 
Feyſſet and Co. drew a bill on Melliſb and Co, which they paid, 
and took back the former bills, on which they brought the pre- 
ſent action againſt Simeon the drawer, and recovered a verdict for 
the whole ſum of 913 J. 4s. 34. And now Le Blanc ſerjt. mo- 
ved for a new trial, on the ground, that the Defendant was not 
liable for the loſs on the re-exchange. It is true he ſaid, that 
the drawer of a bill of exchange undertakes by the act of draw- 
ing it, that the drawee ſhall be found in the place where he is deſ- 
{cribed to be, and {hall have effects in his hands, but the under- 
taking does not extend to the caſe of « prohibition to accept or 
pay the bill, impoſed by the law of a foreign country in which 
the drawce reſides. When a perſon takes a bill, circumſtanced 
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as this was, he muſt ſubmit to the laws of that country. There 


was no default in the drawer, he therefore cannot in juſtice, be 


liable tor more tban the ſum he Se received for the bills, 


with imcreſt, and the expences of proteſting them. 

Lud hief ſuſtice Ex E. I fee no diſtinction between this 
caſt, and the common one of a bill being refuſed payment. The 
drewer mult p:y for all the conſequences of the non-payment, 
and the loſs on tlie re-exchange ſeems to me to be part of the da- 
from the contract not being performed. ] thought 
be a queition, whether the 


mages ariſing 
indeed at the trial, chat it might 
drawer were liable for the re- exchange occationed by che circui- 
tous mode of returning the bills through Amſterdam, but the jury 


decided it. 


Burter J. What is the engagement of the drawer of a bill 


of exchange? He undertakes that the bill ſhall be paid when 
due. If it be not paid, it is not neceſſary for the holder to inquire 
for what reaſoa it is not paid, and if the holder has been guilty 
of no default, the drawer is anſwerable for the amount of the Hill; 


and if he is liable ſor the bill, he muſt alſo be liable for the re- 


exchange, which is a conſequence of the bill not being paid, 
HEATH J. Of the ſame opinion. He who undertakes for 
the act of another, undertakes that it {hall be done at all cents. 


RookE ], of the ſame opinion. 
| Rule refuſed. 


M1iTCHEL and Others, Aſſignees of Roß EHR TSO 


a Bankrupt v. Cock EURN E ſurviving Allignee 


of ELIZABETH TYLER A Bankrupt. 


E facts on which this caſe aroſe, were the following. The 

two bankrupts were 2ngaged in a partnerihip for the pur- 

pole of inſuring ſhips &c, which was carried on in the name of 
Robertſon, who previous to his bankruptcy had paid a much 
larger ſum for loſſes, than he had received for premiums. One 
moiery of this ſum his aſſignees claimed to be due to them from 
Tylen, and it was agreed between them and the ailignces of 7er, 
that the account ſhould be referred to arbitrators, to aſcertain 


the amount of the demand. The arbitrators awarded 16361. 135. 


6d. to be due to the eſtate of Robertſon on the {core of inſurances, 
ail: enen accordingly petitioned the Lord Chancellor to 
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have that ſum allowed them out of the eſtate of Tyler. Upon 
which his Lordſhip made an order, that the peritioners ſhould 
be at liberty to bring ſuch action at law as they ſhould be adviſed, 
and that the aſſignees of Tyler ſhould not fet up her bankruptcy 
in defence of that action. 


In conſequence of this, the preſent action was brought, the 


declaration containing only two counts, the firſt, for money had 
and received by the Defendant to the uſe of the Plaintiffs; the 
ſecond, on an account Rated (a), and the Defendant pleaded 
che general iſſue. 

At the trial the Plaintiffs were non-ſuited, the Lord Ch. J. 
being of opinion, that as partnerſhips in the buſineſs of inſuring 
were prohibited by the ſtar. 6 Geo. 1. c. 18, no action could be 
maintained on a tranſaction which aroſe out of ſuch a partner- 
ſhip, but the point was reſerved for the opinion of the court. 
And now, a rule having been obtuned to ſhew cauſe, why the 
non-ſuit ſhould not be ſet aſide, Le Blanc and Heywood ſerjts. 
ſhewed cauſe. This action is brought in affirmance of the con- 
tract of partnerſhip, but ſuch a contract is declared to be void 
by the ſtat. 6 Geo. 1. no action therefore which goes to affirm it, 
can be ſupported. Upon this principle Lord Xezyon decided a 
ſimilar cafe at Niſi Prius, Szl{zvan v. Greaves ſittings after Eafs. 
29 Geo. 2. Park's Law of Inſurance 8. There is a difference in- 
deed where a third perſon pays money ſor two others who are 
jointly engaged in an illegal tranſaction, and one of them with 
the conſent of the other, repays the whole to that third perſon, as 
was the caſe in Petrie v. Hannay, 3 Term Rep. B. R. 418, where 
the party who had ſo re- paid the money, recovered a moiety for 
his companion, as having paid a debt due from him. But even 
there Lord Kenyon doubted whether the action could be main- 
tained, And in Faikney v. Reynous, 4 Burr. 2009, the Court pro- 
ceeded on the ground, that the tranſaction was fair as between the 
parties to the bond, money being lent by one man to another to 
pay the differences of ſtock tranſactions. 

Adair and Ceckell ſerjts. contra. The object of the ſtatute 6 
Geo. 1. c. 19, was to give protection to the inſuring companies, 
and to prevent a competition between them and any other per- 
ſons who might chooſe to inſure in partnerſhip. Such a part- 


(a) As there was no count in the decla- | have been non-ſuited, though the objection 
ration for 1m cy $aid, and no account in | to the principle ol the action had not been 


fat ſtated, the Plaintiffs would probably made, 
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nerſhip therefore as the ſtatute meant to prohibit, could only be 
an open and oſtenſible one, which might gain credit in oppoſition 
to the companies. But here only one party appeared as the in- 
ſarer, on whoſe ſingle ſecurity the inſured relied. And this ſort 
of contract has nothing in it immoral or againſt public policy, 
it bears therefore no analogy to the inſtances of gaming and 
ſtock-jobbing. 11 | | : 

Lord Ch. J. EYRE. This queſtion depends on the true con- 
{traction of the ſtatute 6 Geo. 1. c. 18. By that act, the two cor- 
porations became the purchaſers of the excluſive privilege of in- 
ſuring on a joint ſtock, and to give effect to that privilege all other 
perſons are prohibited from inſuring on a joint ſtock. Now it 
appears clearly on the firſt view, that the proviſions of the act 
are at an end, if a perſon by merely inſuring 1n his own name, 
can have the advantage of a joint capital, which the act meant 
to prohibit. This partnerſhip therefore is contrary to the ſpirit 
of the act; and it is alſo contrary to the letter of it. The 12th 
ſection directs, that all ſocieties and partnerſhips (except the two 
corporations) ſhall be reſtrained from underwriting any policy, 
or making any contract of aſſurance, and if any perſon acting 
in ſuch ſociety or partnerſhip ſhall preſume to underwrite any 
ſuch policy, or make any contract of aſſurance, every ſuch policy 
ſhall be void, and the ſum underwriten ſhall be forfeited. This 
does not at all go to confine the meaning of the legiſlature to an 
avowed partnerſhip, inſuring publickly in their own names ; but 
the object is to prevent any other joint ſtock being embarked in 
inſuring. This being ſo, the conſequence unavoidably is, that 
no contract can ariſe directly out of ſuch a proceeding, ſo as to be 
the foundation of an action. The caſes which have been cited, 
were one ſtep removed from the illegal contract itſelf, and did 
not ariſe immediately out of it. Thus in (a) Faikney v. Repnous, 


the bond was given to ſecure the re-payment by a third perſon, 


of his proportion of the money paid by the Plaintiff in ſtock 


jobbing. Soin Petrie v. Hannay (b) the money had been paid to 


the broker by Xeeble, and the action was brought to re- imburſe 
his executors for the Defendant's ſhare. In that caſe indeed Lord 
Kenyon ſeemed to be of opinion that the action could not be main- 
tained, and it was decided expreſsly on the authority of Faikney v. 
Reyn out. But perhaps it would have been better, if it had been 


(a) 4 Burr, 206g. (4) 3 Term Rep, B. R. 318. 
de- 
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decided otherwiſe, for when the principle of a caſe is doubtful, I 
think it better to over- rule it at once, than build upon it at all, 
Butbe that as it may, it is ſufficient now to ſay, that thoſe caſes go 
one ſtep ſhort of the direct illegal tranſaction, but that the preſent 
caſe ariſes immediately out of it (a). 

HEATU J. Iam of the ſame opinion. It ſeems to me that 
the object of the ſtatute would be totally defeated, if it were to 
extend only to thoſe policies, in which the names of all the part- 
ners were inſerted. It expreſsly declares, that every policy ſub- 
ſcribed by any perſon acting in a partnerſhip ſhall be abſolutely 
null and void, though 1t may be true that the party ſubſcribing 
{hall be eſtopped from ſetting up a ſecret partnerſhip, to defeat 
a bond fide inſurance. And the reaſon is obvious; trade is car- 
ried on according to the capital employed. Now the inſurances 
would run to the extent of the capital, in whatever name th 
policy might be ſubſcribed, The object therefore of the ſtatute 
wa? to prevent the employment of a joint capital, which would 
afford the greateſt competition with the eſtabliſhed corporations. 
With reſpect to the caſe of Petrie v. Hannay, one judge there 
hinted that his opinion might have been different, if the queſtion 
had been res integra. But it 1s ſufficient to reſt on the opinions 
of the two other judges, that in the caſe of partners in illegal con- 
tracts, if one pays the whole partnerihip debt without the expreſs 
conſent and direction of the other, he cannot acquire a right of 
action againſt the other. So in the preſent caſe, as it does not 
appear that the payments were made by Reber!t/on at the requeſt 
or by the expreſs direction or conſent of Tyler, this adtion can- 
not be maintained, 5 

Rook J. As to the ſecond point, I agree that if the contract 
be illegal, no action can ariſe out of it. But as to the firſt queſtion, 
whether this contract were illegal or not, I muſt confeſs I had 
great doubts, till I heard the opinions of my Lord Chief Juſtice 
and my brother Halb, and alſo the caſe cited from Park's Iaſu- 
rance, for it ſeemed to me that the ſtatute only meant to prohibit 
infurances where both parties know that a partnerſhip exiſted, 
but not where there was a fleeping partnerſhip. But I was very 
much ſtruck with the obſervations of my brother Heath, that 
the extent of the inſurance would be in proportion to the capital 
employed, and if there were an increaſed capital, there would be 
an increaſed rivallhip with the corporations. Whatever doubts 
thcrefore I had, I ſubmit to the authority of the other judges. 

Rule diſcharged, 
(a) Abſent Mr. J. Baller. ( 
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Thurſday TavLoOR v. PARKINSON, 
Nov. 28tk. | 
It is not ne- HIS was a motion to ſet aſide a judgment entered up on 
TY e a warrant of attorney, on the ground, that the warrant 


warrant of 
attorney to was not read over to the party who gave it, according to a rule 


Fr 14 and 15 Geo. 2. {tated in /mp. Pract. C. P 471. 4th edition. 
ee e 5 BULLER J. aſked the prothonotary if he had ever known the 
the party rule acted upon, as it appeared to him to be a very abſurd and 
Sting i inconvenient one, and not productive of any good conſequence, 
for if there were fraud, it was {till open to the party to apply to 
the court, and there was no fuch rule in the court of King's 
Bench. The prothonotary anſwered, that he never knew an in- 
ſtance of a judgment being ſet aſide on that rule. Upon which 
the court ſaid, that it would be proper to make the practice in 
this reſpect conformable to that of the King's Bench, and there- 
fore that the old rule of the 14 and 15 Geo. 2. was no longer to be 


conſidered as in force. 


Rule refuſed, 
Thurſday HENSCHE N ve. GARVES 
Nov. 28th. 
A foreign H E Plaintiff who was a foreign ſeaman, having brought 
3 an action for his wages againſt the Defendant who was a 


broughtan foreign owner of a Swediſh veſſel and holden him to bail, a rule was 
_ or granted to ſhew cauſe, why the proceedings ſhould not be Raid, till 
againita the Plaintiff gave ſecurity for coſts, on an affidavit which ſtated, 
foreigner, the | 


court refuſed That the above named Plaintiff Peter Henſchen is a foreigner, and 
* 1 4 e © as this deponent hath heard and believes does not reſide in this hing- 
ſecurity for © dom, but at this time is in a ſhip or veſſel on a voyage uß the Baltic 
yo ais © fea. And this deponent farther ſaith, that be verily believes the ſaid 
_ on & Plaintiff bath not any goods or chattcls, lands or tenements within 
board an &« this kingdom.” (a). | 
Z tap. Adair ſerjt. in ſhewing cauſe, ſtated that it was an Eng/;/b ſhip 
on board which the Plaintiff was, and that he was under arti- 


cles to return to England; that according to the practice of the 


(a) This is an exact copy of the affidavit, 


CUUTrt, 
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court, the circumſtance of his being a foreigner, was not alone ſuf- 1794. 

4 0 . 0 — end} 
ficient to Induce the court to require ſuch a ſecurity. . 
Williams Serjt. on the other hand contended, that as the Plaintiff _ 

AR . 


had withdrawn himſelf from the juriſdiction, and was out of 


on the reach of the proceſs of the court, he ought not to be permitted 
nt to haraſs the Defendant with an action, unleſs he gave a ſecurity 
le to pay the coſts in caſe he did not ſucceed. But 

The Lord Ch. J. and Heath J. (a) held that it would be highly 
impolitic in the preſent ſtate of public affairs, when men were 
1 


wanted in the navy, to throw difficulties in the way of a foreign 
ſailor recovering his wages in our courts, who was ferving on board 
an Engliſh ſhip, and who if he were compelled to give ſecurity, 
would probably not be able to recover them at all, and therefore 
that the ſecurity ought not to be required, 

But Rooke J. was of opinion, that as the Plaintiff was a 
foreigner, not domiciled in England, and out of the juriſdiction of 
be the Court, the circumſtance of his being on board an Eugliſh ſhip 
was not a ſufficient reaſon to exempt him from giving the ſecurity. 


Rule diſcharged 6). 


rt, 


(c) Abſent Baller J. 

(5) Vide ante 118. Ganesford v. Levy, and 
vol. 1. 106, Parguot v. Eling, and Porrier v. 
Carter, from which it will appear, that the 
deciſions of the court reſpecting the Plaintiff 
giving ſecurity for coſts, which have taken | 
place fince the commencement of theſe re- 
ports, have not been altogether uniform. But 
the practice ſee ms now to be, that the fad of 


— 


the Plaintiff being a foreigner, or being re- 
ſident abroad, is of itſelf a ground upon 
which a rule to ſhew cauſe will be granted, 
but that ſuch rule will not be made abſolute, 
unleſs ſome ſpecial circumſtances appear to 
induce the court to order the ſecurity : and 
if the rule be made abſolute, that it will be 
on condition of the Defendant making ſuck 


reaſonable admiſſions, as may be required, 
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N the vacation after Eafter term, Mr. Juſtice Lawrence reſigned 
his ſeat in this court, and was appointed one of the Judges 
of the Court of King's Bench, in the room of Mr. Juſtice 


Buller, who ſucceeded him in this Court. 


In Trinity term, Samuel Heywood Eſq. and Jobn Williams Eſq. 
both of the Inner Temple, were called to the honourable 


degree of Serjeants at Law. 
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IN THE COMMON PLEAS. 


Hilary Term, in the Thirty-fifth Year of the Reign of King 
GEoRGE the Third. 


| * IT Is 0kDERED, That upon all Proceſs ſued out of this 
Court, returnable the laſt Return of any Term, if the Plaintiff de- 
clares in London or Middleſex, and the Defendant lives within 
Twenty Miles of London, the Defendant ſhall plead within Four 
Days after ſuch Declaration filed or delivered, with Notice to 
plead accordingly, without any Imparlance, provided ſuch Decla- 
ration be filed or delivered on the Day of ſuch Return, or on the 
Day next after the ſame, unleſs ſuch Return Day ſhall happen on 
a Saturday, in which caſe the Plaintiff ſhall have che Whole of the 
Monday following to file or deliver ſuch Declaration as aforeſaid. 
And in caſe the Plaintiff declares in any other County, or the De- 
fendant lives above Twenty Miles from London, the Defendant = 
{hall plead within Eight Days after the Declaration filed or de- 
livered, with Notice to plead accordingly, without any Impar- 
lance, provided ſuch Declaration be filed or delivered as afore- 
ſaid. AND IT is FURTHER ORDERED, That the Rules now in 
force reſpecting the Times of declaring and pleading upon any 
Proceſs returnable the Firſt, Second, or Third Return of any 
Term, ſhall alſo extend to the Fourth Return of Eaſter Term. 


JA. EYRE, 

F. BULLER, 
]. HEATH, 
G. ROOKE. 


Hilary Term, in the Thirty-fifth Year of the Reign of King 
GEORGE the Third. 


IT 1s ORDERED, That after the firſt Day of the next 
Term, no Judgment ſhall be ſigned for non-payment of ifſue 
Money; but that the Iſſue Money ſhall remain to be taxed as 
part of the Coſts in the Cauſe, 


JA. EYRE, 

F. BULLER, 
J. HEATH, 
G. ROOKE. 
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ARGUED and DETERMINED 


IN THE 
Courts of COMM ON PLEAS 
; AND 
EXCHEQUER CHAMBER, 
IN 


Hilary Term, 


In the Thirty-fifth Year of the Reign of GE ORO III. 


— 


CUuLLEY v. SPEARMAN. 


EPLEVIN for taking cattle. Avowry, That Fob: Addiſon 
was ſeiſed in fee of ſeven undivided eighth parts of the locus 
in quo, and demiſed the ſald ſeven undivided eighth parts to the de- 
fendant, who took the cattle damage feaſant, &c, &c. 

To which there was a ſpecial demurrer, ſhewing for cauſes, 
That the Defendant hath not ſet forth or diſcloſed in or by 
* that avowry, who is ſeiſed in fee of the other undivided eighth 
part of the ſaid place in which &c. nor ſhewn or deduced any 
« title to the ſame, nor hath avowed under any title deduced 
to himſelf of that eighth part of the ſaid place in which &c, or 
made cognizance under any perſon ſeiſed or poſſeſſed of ſuch 
eighth part as tenant in common with himſelf, as he ought to 
have done, and for that he hath avowed the ſaid taking of the 
« {aid cattle in his own right only, whereas he ought alſo to have 
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t made cognizance as bailiff of the perſon or perſons, ſeiſed or 
1 poſſeſſed of the ſaid other undivided eighth part of the ſaid 
place in which &c, &c.“ 

Le Blanc Serjt in ſupport of the demurrer. Ic is a clear 


rule of law, that tenants in common mult all join in actions con- 


cerning the perſonalty. Co. Lit. 198. a. Now an avowry ſtating 
that the cattle were taken damage feaſant, is in the nature of a 
declaration in treſpaſs for the injury done, and within the prin- 
ciple of the rule: the avowant is quaſi Plaintiff, and is intitled to 
damages if the verdict be in his favour. There may be ſeveral 
avowries for rent, becauſe that 1s in the realty, but not for da- 
mage feaſance, which is in the perſonalty. In 1 Roll. Abr. 220 
Pl. 14 it is ſaid that a tenant in common cannot avow the tak- 
ing of cattle damage feaſant, without making himſelf bailiff or 
ſervant of his companion, and the ſame point is laid down, Si- 
V. Jones 25 3. Thel. Dig. 27. | 

Clayton Serjt. contra, The caſe in Sir V. Jones is the ſame as is 
ſtated in 1 Roll. Abr. 220, viz. Lamſbead v. Leate, and is alſo 
to be found 3 Vin. Abr. 388, But it is directly contradicted 
by that of Wilks v. Fletcher, Cre. Elis. 5 30. It by no means 
follows, that tenants in common muſt join in an avowry for an 
injury to the land, becauſe they muſt do ſo in a perſonal action. 


They are ſeveral in every point, except in their poſſeſſion, and 


are like commoners who, though they have an unity of poſſeſſion, 


may yet make ſeveral avowries for an injury to the common. 
i Roll. Abr. 405. pl. 5. 9 Co. 112. b. Yelv. 129. 4 Burr. 2426. 
Tenants in common mult make ſeparate demiſes in ejectment 
Show. 342. Moore v. Furſden, 2 Wilſ. 232. Heatherley v. Weſton, $0 
becauſe the freehold is ſeveral, one may enfeoff but cannot releaſe 
to the other, whereas where the freehold is joint, as between 
joint-tenants, one may releaſe to but cannot enfeoff the other. Co. 
Lit. 200. ö. It is not a neceſſary conſequence, that becauſe they 
mult join in an action, they muſt do the ſame in an avowry. If 
they leaſe their tenements to another, they muſt join in an action 
of debt for the rent, but muſt make ſeveral avowries for it. Ct, 
Lit. 198. b. In Ward v. Everard, Carth. 340, 1 Salk. 389, 1 Lord 
Raym. 422., it was admitted that tenants in common grantees of 
a rent charge could not be joined in a cognizance for the rent, 
I: is objected, that one ought to ſhew himſelf bailiff to the other. 
But whether bailiff or not is traverſable, Ball. N. P. 55. and ſup- 


poſe one ſhould be hoſtile to the other, conſpire with the owner 
2 of 
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of the cattle, and not conſent to his companion being his bailiff 
the other could not prove himſelf bailiff, and then what remedy 
could he have, if he could not avow alone? 

BULLER J. (a) My brother Clayton has made more of his part 
of the argument, than I thought could have been made of it: but 
the authorities on the other ſide are too ſtrong to be got over. Of 
the two contradictory caſes, the one in Cro. Elis. and the other in 
Sir V. Jones, there cannot be a doubt which ought to prevail. 
That in Cro. Elis. was decided quite on a different point; but 
there the two judges who were of contrary opinions to Walnſley, 
held expreſsly that an avowry was in the nature of an action. 
If ſo, there is an end of the queſtion, for it is admitted that in an 
ation of treſpaſs, and other actions which concern the perfonalty, 
all the tenants in common muſt join. In the caſe cited by my 
brother Le Blanc in Sir V. Jones, all the court held that they 
muſt join in an avowry for damage feaſant, and as that was the 
very point on which it turned, and as it is of a much later date 
than the caſe in Cro. Elis. we muſt be bound by it. But inde- 
pendent of authorities, let us ſee how my brother Clayton's rea. 
ſoning will bear him out: he ſays, the intereſts of tenants in com- 
mon are ſeveral in every reſpet, except what regards their poſ- 
ſeſſion ; but by that he admits the whole argument on the other 
fide; this caſe ariſes from an injury to the poſſeſſion, and the 
taking cattle damage feaſant is taking a pledge for ſatisfaction 
for that injury. Then he compares this to the caſe of com- 
moners, who may bring ſeveral actions for diſturbing their right 
of common ; but that inſtance 1s not applicable to the preſent 
cale, Commoners have not one eſtate, but each has a different 
eſtate within the manor ; and the property of the waſte, on which 
they have common is in the lord. An injury therefore to their 
ſeveral rights of common, is totally different from an injury to 
the land, in which tenants in common have but one eſtate. As 
to the ſuppoſed hardthip, if two tenants in common were hoſtile 
to each other, and Fe one were obliged to avow as bailiſf of the 
other, without obtaining the other's conſent, that it is inciclent 
to the nature of the eltate : if he diſlikes his ſituation, he may put 
an end to the tenancy by a writ of partition. With reſpect to 
the caſe of Ward v. Everard, there the rent was expreſsly granted 
to be paid in ſeveral portions to the grantees, who had ſeveral 


(2) Abſcot the Lord Ch. |. 
titles, 


388 
1795. 


— —_ 

CuLLEy 
; TV. 
SPEARM*" %, 


389 
1795. 


— 
CuLlLLEY 
Y. 
OPEARMAN, 


Wedreſ iay 
Feb. 4th. 


A, covenants 
to build a 
houſe for B, 
and fipiſh it 
on or before 
a certain day, 
ia conſidera- 
tion of a ſum 
of money, 
which B. co- 
veuants O 
pay 4. by in- 
ſtalments as 
the building 
thall proc ged. 
The fniſhing 
the houſe is 
not a condi- 
tion prece- 
dent to the 
pay ing the 
money, but 
the covenants 
are indepen- 
dent. A. 
therefore may 
maintain an 
action oi debt 
againſt Z, for 
the M hoie 
ſum, though 
the bu ildiog 


be not fniſhed at the time apppointed. 
COM 


CASES IN HILARY TERM 


titles, and each a power of diſtreſs, reſerved in the deed. That 
caſe therefore does not contradict the rule that in an avowry 
concerning the perſonalty all the tenants in common muſt 
join. 

HEATH J. Of the ſame opinion. It is a matter of neceſſity, 
and for the ſake of juſtice that both the tenants in common 
ſhould join, for if one were to diſtrain without the other, as there 
could not be a double ſatisfaction for the ſame injury, the other 
would have no remedy. | 

Rooks J. Of the ſame opinion. I think the authority of the 
caſe cited from Sir V. Jones outweighs that in Cro. Elix. Te- 
nants in common have been improperly, in the argument, com- 
pared to commoners, who are ſo called, not from any community 
of intereſt between themſelves, but becauſe they have a right te to 
paiture on the waſte, in common with the lord. 


Judgment for the Plaintiff, 


But leave was given to amend. 


TERRY and Another v. DunTzZE Bart. 


'H1S was an action of debt, and the declaration ſtated, that 


by certain articles of agreement made on the 25th of 


March 1789 between Sir George Yonge Bart. the ſaid Sir John 
Duntze (the Defendant) one Henry Reed and one Thomas South- 
comb and the Plaintiffs, the ſaid Plaintiffs in confideration of the 
ſum of 3800/7. to be paid as hereinafter mentioned, did jointly 
and ſeverally, covenant with the ſaid Sir George Yonge, Sir Job 
Duntze, Henry Reed, and Thomas Southcomb, and each of them, that 
the ſaid plaintiffs or one of them would at their own proper coſts 
and charges finding all materials whatſoever, and with the belt 
materials of every, kind, and in a good ſubſtantial and workman- 
like manner, build, ere, and finiſh a certain building for a ma- 
nufactory, at Ottery Saint Mar, in the County of Devon, according 
to certain drawings and plans, and would erect the ſaid building, 
according to ſuch rules, and in fuch manner, as. by the particu- 
lars thereof there under written were mentioned and ſpecified, 
And alſo, that the ſaid building, including the wheat caſe, to be 
adjoining or within the ſame, ſhould be in every reſpect finiſhed 
and completed, on or before the 29th day of September then next, In 
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conſideration whereof they the ſaid Sir George Yonge, Sir Jobn 
Duntze, Henry Reed, and Thomas Scuthcomb, covenanted to pay 
the 3800“. in the following manner, that is to ſay, the ſum of 
1266 J. 13s. 44. as ſoon as the ſecond floor ſhould be laid, the fur- 
ther ſum of 1:65/. 13s. 4d. as foon as the fourth floor ſhould be 
laid, and the remaining ſam of 1266/7. 13s. 4d. as ſoon as the 
whole buil-2inzr ſhoutd be covered in, and fully fintthed and com- 
pleted, and the ſame building ſhould be ſurveyed and approved 
of by ſuch perſons, as thould be by the ſaid Sir George Yonge, 
Sir John Duntze, Henry Reed, and Thomas Southcomb, or either of 
them, appointed to examine the fame, for that purpoſe, within 
one month after the ſame ſhould be fo as aforeſaid finiſhed and 
completed. And tae ſaid Sir George Yonge, Sir John Duntse, 
Henry Reed, and Thomas Southcomb, did, and each of them did 
alſo agree, to advance and pay unto the workmen and labourers 
employed by the ſaid plaintiffs in erecting the ſaid building, ſuch 
ſum or ſums of money weekly as might be neceffary for their 
weekly wages or ſubliltence, the ſame to be deducted and allowed 
out of the inſtalment portion or ſhare of the ſaid 3800 J. which 
ſhould, be by them next paid, according to the covenant and 
agreement aforeſaid, relating thereto; and alſo to pay unto the 
ſud plaintiffs at the time of paying the laſt of the three teveral 
ſums of 1266/. 135. 4d. in manner herein before mentioned, 
the further ſum of 1 50 J. for freight and carriage of materials, tra- 
velling expences for workmen and labourers, and all other inci- 
dental charges, not included in the particulars thereunder written; 
provided always, and it was thereby alfo agreeed between the 
{aid parties thereto, and each and every of them jointly and ſe. 
verally, that if the foundation ſhould not prove good, fo as that 
it ſhould be necellary to put in fleepers or a greater depth of 
brick work, than was deſcribed 1n the plans annexed, and the 
particular there under written, then the {aid plaintiſts thould be 
paid in addition to the ſeveral ſums above mentioned as cxtra- 
ordinary work, but in a reaſonable proportion, according to tho 
extent of ſuch extraordinary work, provided alto, that neither 
ſuch extraordinary work, nor any other variation which might 
be agreed on 1n the courſe of the carrying on the building, 
mould make void that agreement, but the ſame thould be bind. 
ing and valid, notwith{tanding ſuch variation or extraordinary 
work as aforeſud, and the ſame ſhiould be allowed for or de- 
Vor. II. 5 i ducted, 
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ducted, at a proportionable eſtimate to the whole of the con- 
tract money, &c, &c. It was then averred that the plaintiffs 
after making the articles and before exhibiting their bill did at 


- their own proper coſts and charges, finding all materials whatſo- 


ever, and with the beſt materials of every kind, and in a good 
ſubſtantial and workmanlike manner, build, erect, and finiſh the 
ſaid building in the ſaid articles of agreement mentioned, and 
ſo thereby agreed to be erected and built, for a manufactory as 
aforeſaid, together with ſuch wheat caſ- as aforeſaid, according 
to the ſaid drawings, ſections, and plans delineated in the two 
ſeveral papers thereto annexed as aforeſaid, and alſo according 
to ſuch rules and in ſuch manner as by the particular thereof 
thereunder written, were and are mentioned and ſpecified as 
aforeſaid, except as is hereinafter mentioned; and that the ſauid 
building including ſuch wheat caſe aforeſaid, would have been in every 
reſpect finiſhed and completed by them the ſaid plaintiffs, on or before 
the twenty-ninth day of September next, after the making of the ſaid ar- 
ticles of agreement, according to the tenor and effect of the ſaid articles, 
but the ſaid plaintiffs further ſaid, that in erecting and building 
the ſaid manufactory and wheat caſe, they the ſaid plaintiffs by 
the direction, and at the ſpecial inſtance and requeſt of the ſaid Sir 


George Yonge, Sir Fobn Duntze, Henry Reed, and Thomas South- 


comb, made and cauſed to be made divers alterations and variations 


therein, and in many reſpefts deviated from the ſaid drawings, ſections, 


plans, particulars, and rules in the ſuid articles of agreement mentioned, 
and were thereby, and in conſequence thereof, and without any negle# 
or default of the ſaid plaintiffs not only hindered and prevented from 
finiſhing and completing the ſame, upon or before the ſaid twenty-ninth 
day of September, next after the making of the ſaid articles agreement 
but alſo forced and obliged to do and perform certain extraordinary 
work, in and about the ſaid building and wheat caſe, over and beſides 
what wwas originally deſigned and ſtipulaled for as aforeſaid, It was 
then averred that a ſurveyor was appointed who ſurveyed and ap- 


proved of the building and the extraordinary work &c. and that 


the plaintiffs reaſonably deſerved ro have the ſum of 7059 J. 1 5s. 


9 d. excluſive of the ſum of 1 50 J. as a farther allowance for di- 


vers expences not included in the particular written under the 
articles of agreement, according to the eſtimate of the ſurveyor 
&c, &c. and the breach aſſigned was the nonpayment of any of 
the ſums of money in the articles of agreement ſpecified &c. 


There 
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There were alſo counts for work and labour, money paid and 
on an account ſtated. 
To the firſt count there was a general demurrer, and to the 
others nil debet was pleaded. | 
In ſupport of the demurrer Le Blanc Serjt. argued, that as 
the Plaintiffs had poſitively agreed to complete the buildings 
on or before the 29th of September it was neceſſary to ſhew 
that they were completed on or before that day. The excuſe 
which 1s alledged, namely, that they made alterations deviating 
from the plan, by the direction of the Defendant, and were 
therefore prevented from finiſhing the buildings within the time, 
is not tantamount to a performance. The original undertaking 
was by deed, and cannot be diſpenſed with by the fimple agree- 
ment of the parties. Thus i a bond beconditioned to perform 
an award, provided the arbitrator make his award on or before 
a certain day, and afterwards both parties agree that the time 
ſhall be enlarged, vet unleſs the award be made within the time 
mentioned in the condition, the bond is void. Brown v. Goodman, 
3 Term Rep. B. N. 592. in nolis. Littler v. Holland, ibid. 590. 
The counſel on the other ſide was ſtopped by 
BuLLER J. (a) The only queſtion in this caſe is whether the 
coveriants were dependent, and whether the completing the build- 
ings was a precedent condition. Now it is a rule long eſtabliſh- 
ed in the conſtruction of covenaats that if any money is to be 
paid before the thing is done, the covenants are mutual and in- 
dependent. It is accordingly laid down by Lord Holt in Thorpe 
v. Thorpe (b) ; that if a day be appointed for payment of 
« the money, and the day 1s to happen before the thing can 
be performed, an action may be brought for the money 


* before the thing be done ; for it appears the party relied upon 


«his remedy ; and intended not to make the performance a 
condition precedent;” and he cites the year book 48 Ed. z. 
2, 3- 7 Co. 10.6. Ughtred's caſe, 1 Ventr. 147. and 1 Sand. 319. 
The caſe in the year book 48 Ed. 3. 2, 3. is inaccurately 
tated by Lord Coke in | Ughtred's cafe, to be * that Sir Ralph 
* Tolcelſer covenanted with Sir Richard Pool to ferve him 


© with three Efquires of arms in the war with France, and Sir 


Richard covenanted 7herefore to pay him forty-two marks, and 


a) Abſent the Lord Ch. ]. ' Rep. 98, and more at length 12 Med. 4 5. 
(% 1 Selb. 150. 1 Lord Rm. 662. Cory, 
| „ | that 
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1795. *© that each party had equal remedy, one for the ſervice, and the 
TX * other for the money.” But it appears in the year book, that 1 
1 the covenant was that half the money was to be paid in Euglans WE * 

before they went to France: the principle therefore of that caſe 2 
agrees with the doctrine of Lord Holt in Thorpe v. Thorpe, as is « 
obſerved by him 12 Med. 46 1. So alſo in Pordage v. Cole, 1 Saund. « 
319. where there was an agreement by the Defendant to give a 6 
certain ſum to the Plaintiff for his lands and houſe &c. to be paid 4 


at a fixed period, and only five ſhillings of the purchaſe money ] 
was advanced at the time of making the agreement, an action on { 
the agreement was holden to lie for the reſidue amounting to 8 
7741. 155. without ſhewing that he had either made or tender. | 
ed a conveyance of the lands. Now let us apply this principle « 
to the preſent caſe, The Plaintiffs covenant to finiſh and complete c 
the buildings on or before the 29th of September then next: in c 
conſideration of which the Defendant covenants to pay 3800 /, 
by inſtalments, viz. a certain ſum when the ſecond floor ſhould 
be laid, a further ſum when the fourth floor ſhould 
be laid, and the remainder of the money when the whole ſhould 
be covered in and finiſhed. By the terms of the contract then 
two ſeveral ſums of money were to be paid, before the thing to 
be done was done. The Plaintiffs therefore were clearly intitled 
to their action for the money without averring performance, and 
the Lefendant to his remedy on the covenants, 

HEATH J. of the ſame opinion, | 

Rook J. of the ſame opinion. 


Judgment for the Plaintiff. 
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" —_— HIS was an action of treſpaſs for breaking and entering 
« habitants of the Plaintiff's cloſe at Steeple Bumſicad in Efjex, and playing 
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ſports, and Pleas, iſt, ot guilty by all the Defendants. 2d. by Chatteris, 
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« the ſaid pariſh, that is to ſay, that all the inhabitants for the 
« time being of the pariſh aforeſaid, have during all the time 
« aforeſaid, uſed and been accuſtomed to have, and of right ought 
4 to have had, and ſtill of right ought to have the liberty and 
« privilege of exerciſing and playing at all kinds of lawful games 
« ſports, and paſtimes, in and upon the {aid cloſe in which &c. 
« every year, at all /eaſonable times of the year at their free will 
« and pleaſure” he then averred, that at the ſeveral times when &c. 
he was an inhabitant of the ſaid pariſh, and at thoſe times, being 
ſeaſonable times, he entered the locus in quo, and played at cricket 
&c, &c. The 3d plea by Rawlng and Fitch, ſtated the cuſtom to 
be for all perſons for the time being, being in the ſaid pariſh to have 
the liberty and privilege of exerciſing and playing at all kinds 
« of lawful games, ſports and paſtimes in and upon the locus in 
&« 749 at all ſegſonable times &c, &c.“ and juſtified under that 
cuſtom. | 

The replication to each plea traverſed the cuſtoms alledged, 
and on the traverſes iſſues were joined, and a verdict found for 
the Defendants. And now Le Blanc Serjt. ſhewed cauſe againſt 
a rule to arreſt the judgment (a). There is no good objection to the 
cuſtoms ſtated on this record, and therefore no ground for ar- 
It is laid down in Gateward”s caſe, 6 Co. 
59 b. that though a cuſtom for the inhabitants of a place, as ſuch, 
to take an intereſt or profit in the ſoil of another 1s bad, yet a 
cuſtom for them to have an eaſement in another's foil is good. 
In Abbot v. Weekly, 1 Lev. 176. a cuſtom for the inhabitants of 
the vill to dance in the Plaintiff's cloſe for their recreation, was 
holden to be a good one. Here the caſe is ſtronger than that of 
Abbot v. I tehly, the cuitom being alledged to be, to play at law- 
ful games and ſports at all /ca/onable times, As to the cuſtom in 
the ſecond plea, there is no material difference between the in- 
habirants, and perſons being 1n the pariſh. The claim of both 
is merely for an eaſement, and there ſeems to be no more ground 
to object to all perſons being in the pariſh enjoying the eaſe- 
ment, than to all the king's ſubjects paſſing over a highway, in 
the ſoil of auother. 


(a) When the rulc was moved for, Mr. ]. 
Bulle» abſerved that as chere was a verdict for 
the Defendants on the whole record, it was 
uſe'-1s to move in arreit i juigment, for as 
it appeared that they had not committed dhe 


Yor, II. 
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tre ſpaſſes complained of, it was immaterial 
what became of the ſpecial iſſues. The 


poſtea therefore was amended by entering a 


verdict for the Plaiatiſf on the general iſſue, 
and for the Detendants on the others. 
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Bond and Hejwwood Serjts. in favour of the rule. Neither of 
the cuſtoms ſtated on this record can be ſupported. With re. 
ſpe to the firſt, a cuſtom for all the inhabitants of a parith to 
have the liberty of exercifing and playing at all kinds of layful 
games at ſeaſonable times of the year, at their free will and plea- 
ſure, is bad. There is great uncertainty in the deſcription of in 
habitants ; it includes all ſervants, viſitors, women and children: 
it depends neither on time nor eſtate : their intereſt is tranſitory, 
and not in general noticed by the law. There 1s a jealouſy 
therefore entertained by the law, of the inhabitants of particu- 
lar diſtricts claiming rights in the ſoil of others. They cannot 

claim by prefcription, but only by cuſtom. But when they 


claim by cuſtom, that for which others preſcribe, which is al- 


lowed from the neceſſity of the thing, the legality of the cuſtom 
is to be examined by the fame rules as if it were a preſcription. 
Hob. 86. Day v. Savage, 1Ventr. 383. Potter v. North. Now it 
is clear, that nothing can be preſcribed for which is not the ſub- 
ject of a grant, a preſcription ſuppoſing an original grant. uc a 
grant to all the inhabitants of a place would be bad for its uncer- 
tainty. They cannot claim a profit d prendre in the foil of ano- 
ther, but are reſtrained to matters of diſcharge in their own, as 
from toll. 3 Mod. 290. Pain v. Patrick, from tithes, Cro. Fac, 
152. or to matters of eaſement in that of another. The matters 
of eaſement which they may claim, are to be claſſed under two 
heads, ſuch as are neceſſary for the enjoy ment of their own eſtates, 
and ſuch as are for the public good. Inſtances of che firſt kind 
are cuſtoms to water cattle at a certain watering place, to turn a 
plough in another's land, 3 Mod. 293. to uſe a way to a church 
or market, Cro. Fac. 15 2. Cro. Car. 419. or to a well or ſpring, 15 
Ed. 4. 29. and the like. Of the ſecond kind, are cuſtoms to 
perambulate a pariſh, Cro. Eliz. 441, to erect a ſtall in a market, 
3 Mod. 292, for fiſhermen to dry their nets. Cro. Car. 419, and 
the like. The cuſtom ſtated in the ſecond plea, if it can be ſup- 
ported, falls within the latter claſs. But in order to make it good, 
it ought to have ſhewn that the games were for the recreation 
and health of the inhabitants, and that Chatteris played for his 
recreation, on which ground the cuſtom in Abbot v. Weekly was 
holden to be good; it is not ſufficient that they were merely for 
pleaſure. This plea is alto bad, as not being an anſwer to the 


2 treſpaſs. laid in the declaration, which 3s “ that the Defendants 


&« broke 


+ 


Lad 
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© broke and entered and remained in the Plaintiff's cloſe, and 
there played together with divers other perſons to the Plaintiff 
« unknown, at a certain game called cricket.” The Defendant 
Chatteris quſtifies this by ſaying, that the inhabitants by cuſtom 
have a right to play there, and therefore he as one of them played 
there. It appears therefore on the record, that he played with 
the other defendants who were net inhabitants, and with other 
perſons. To them this juſtification cannot be applied : they were 
treſpaſſers, but what they did together was one act, 2 Roll. Rep. 
224. Storey v. Rice, and if they were treſpaſſers, he was one too, 
for be aided and aſſiſted them. If he be ſuppoſed to have been 
there by licence of law, he became a treſpaſſer ab initio, by abuſing 
that licence. 

With reſpec to the third plea, the cuſtom there ſtated is alſo bad, 
it being for all per/ons being in the pariſh, that is for all perſons in 
the world, who may chooſe to come into the pariſh. This is void 
for its generality. If there be ſuch a right, it is by the common 
law, and not by cuſtom. Co. Liit. 110. b. $0 a right for all the 
men of Kent to make trenches and bulwarks on the coaſt againſt 
an enemy, is by the common law and not by cuſtom Bro. Abr. 
tit. Cuſtoms, pl. 45. So for all the fiſhermen of Kent to go on the 
land of another to fiſh. 16:4. 46. So for all executors to be ſued by 
action of debt in the mayor's court of London, Fitzgibb. 5 1. If there 
be ſuch a right for all perſons, any one might bring an action 
for an obſtruction of it. Co. Liit. 56 a. Weſtbury v. Powell, But 
ſurely it will not be contended, that ſuch an action could be 
maintained, independent of property or inhabitancy. The right 
claimed reſembles a right for all the king's ſubjects to paſs and 
repaſs over a public highway, but no action could be maintained 
tor obſtructing the highway, without ſpecial damage. 

But be theſe cuſtoms good or bad, the plaintiff is intitled to 
judgment, or at leaſt there muſt be a venire de novo. On the 


tame record the jury have found that two contradifory cuſtoms 


exiſt in the ſame place. Admitting that Defendants may tever 
in their pleas, and plead inconſiſten: matters, the jury cannot 
find ſuch inconſiſtent matters, becauſe they cannot exiſt in fact. 
The larger cuſtom in this caſe cannot prove the fmaller, becaute 
the larger is void in law, and becauſe the perſons are different 
who are to enjoy the benefit claimed. Thus a cuſtom for a co- 
Py holder to have common as belonging to his aer, tene- 

ment. 
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ment, is not ſupported by evidence of a cuſtom extending to all 
the tenants. Brook v. Smith, MSS. of Perrott, Baron (a). So a 
preſcription for a general right of common, for 100 ſheep, is not 
proved by ſhewing ſuch right for 120 ſheep. CY o Elis. 722, 
though a preſcription for a general right of common, will prove 
a preſcription for any particular fort of common, Bull. N. P. 59. 
and though a preſcription tor 100 ſheep is ſupported by evidence 
for 105 ſheep and 6 cows. Cro. Elis. 722. 

Le Blanc Serjt. who was going to reply, was prevented by the 
Court. 

BuLLER J. (6) Some nice and critical objections have been 
made to the pleadings in this caſe, which I ſhall firſt conſider. 
It is ſaid that the plea of the Defendant Chatteris does not anſwer 
the complaint laid in the declaration, which is, that all the De- 
fendants together with divers other perſons unknown to the 
Plaintiff, played at cricket in the Plaintiff's cloſe, but that the 
plea alledges the cuſtom to be for the inhabitants of the pariſh to 
play at cricket there, and that Chatteris as an inhabitant ſo played. 
that is, ſays my brother Heywood, that he played there with other 
perſons who were not inhabitants, and who were therefore treſ- 
paſſers, and that he himſelf by aiding them in their treſpaſs, was 
guilty of an abuſe of a licence in law, and therefore a treſpaſſer 
ab initio, But this objection, ſuppoſing it to be a good one, does 
not ariſe on the face of the plea, and if the Plaintiff would have 
availed himſelf of it, he ought to have ſet it out by way of re- 
plication. It cannot prevail on a motion in arreſt of judgment, 
for admitting it to have more weight than [ think it has, after 
verdict it is cured by the ſtatutes of Feofarls. 

Another objection made is, that the cuſtoms, whether good or 
bad, are repugnant to each other, and therefore that the Court can- 
not give judgment on either of the ſpecial pleas, though found 
for the Defendants. But it would be very ſtrange, if one De- 
fendant ſhould plead a good plea and it were found for him, that 
he ſhould not have judgment, according to the juſtice and truth 
of the caſe, though the other Defendant ſhould plead a bad plea. 
But why are theſe cuſtoms inconſiſtent with each other? It 


(a) This caſe is mentioned in the MSS. of | Afiize 1726, who ruled the point, which 


Mr. Baron Per:2tr, as having been tried at | was acquieſced in by the bar. 


Nif Prius, before Carter Serjt. Judge of (5) Abſent the Lord Ch. J. 
| might 
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might happen, that there might be at firſt a limited cuſtom, and 
aſterwards a more extenſive one, and I do not ſee why the ſecond 


ſhould root up the firſt, or why they might not both exiſt to- 
gether, ſuppoſing the ſecond to be a good one. 

But the real queſtion is, Whether the cuſtoms as ſtated are 
good. It is objected to the firſt cuſtom, that it is nor alledged 
to be for the neceſſary recreation of the inhabitants, nor that 


the Defendant Chatteris went into the cloſe in queſtion for his 


recreation. 
neceſſary for the inhabitants to have their recreation. 


But in the caſe in Levinx, the court ſay that it is 
If ſo, it 
is a matter of law, and though there may be precedents which 
ſtate ſuch cuſtoms to be for either the health or recreation of the 


inhabitants, yet when the court lay it down that recreation is 


neceſlary, it is not neceſſary to be averred in pleading. As to 


the objection, that it is not ſtated that the Defendant Chatteris 


went into the locus in quo for his recreation, the words of the 
plea are, that © he entered into the ſaid cloſe in which &c, for 


the purpole of exerciſing and playing at divers lawful games 


« ſports and paſiimes, and at thoſe ſeveral times reſpectively 


« there played at the ſaid game of crictet, and the ſaid other 
games, {ports and paſtimes &c.“ 


Now what are ſports and 
paſtimes but recreations? With reſpect to the caſe in Bro. Abr. 
Cuſiom pl. 46, there the cuſtom was holden to be bad, not be- 


cauſe it was for the fiſhermen of Kent to dry their nets on the 
plaintiff's land, (which the caſe in Cro. Car. ſhews to be good,) 


but either becauſe the digging in the ſoil, in order to pitch ſtakes 


to hang the nets upon, was unneceſſary, or it tended to the 
deſtruction of the inheritance. 


But that is not the caſe here. 
There is no authority therefore to oppoſe the caſe in Zevins; and 


upon the whole I think that this cuſtom is reaſonable, and the 
plea good. | 


But I hold che other cuſtom to be as clearly bad, as the firſt 
is good, How that which may be claimed by all the inhabi- 


tants of England, can be the ſubject of a cuſtom, I cannot con- 
ceive. 
of a particular deſcription, and what is common to all mankind, 
can never be claimed as a cuſtom. And I perfectly agree, that 


Cuſtoms muſt in their nature be confined to individuals 


no action could be maintained for interruption of it, any more 


than in the inſtance put by my brother Bond of a highway. 


Vor. II. 5 K There 
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There muſt be therefore judgment for the Defendant Chutteris 


on the firſt ſpecial plea, and for the Plaintiff againſt the other 
two Defendants. 

HeaTu J. lam of the ſame opiaion. The lord might have 
granted ſuch a privilege, as is claimed by the firſt cuſtom, be- 
fore the time of memory. As to the ſecond, it is clearly bad, 
being for all mankind, and on that the caſe in Pitagibbon 51 is 
in point. 

Rook E J. There ſeems to me no 0 to the firſt cuſ- 
tom, and no groand for the ſecond. 


Do on the Demiſe of CLARKE v. CLARKE 


and Others. 


H 15S ejectment, brought to recover one undivided fourth. 


part of two rectortes impropriate, with the parionages of 
the churches of Tunſtead and Sco Ruſton, in the pariſhes of Tau- 


lead and Sco Ruſton in the county of Norfoll, and alſo one undi- 


vided fourth part of certain lands &c. in the ſaid pariſhes, and of 
the advowſon of the vicarage of Tunſtead and Sco Ruſton, was 
tried at the ſummer ailizes 1793 for the county of Norfolk, be- 
fore the Lord Chief iuſtice of this court, when a verdict was 
found for the Plaintiff, ſubject to the opinion of the Court on 
the following caſe, via. 

William Pearce Clarke being ſeiſed in fee of the rectories Ker. in 
the declaration mentioned, by his will dated the 27th of February 
1782 deviſed amongſt other things © all that his rectory or recto- 
« ries impropriate, parſonage or parſonages of the church and 
* churches of Tunſ/tead, and Sco Ruſton in the county of Norfolk, 


< and all tithes, tenths, oblations, obventions profits, emoluments, 


and commodities whatſoever to the ſame belonging or apper- 


* taining, and alſo all his meſſuages, buildings, glebe lands, tene- 
“% ments, and hereditaments, whatſoever, to the ſaid rectory or 
rectories belonging or appertaining, with their and every of 
their appurtenances, and alſo all that his advowſon, donation, 
right of patronage, and preſentation of the vicarageof the church 
** and churches of Turflead and Sco Ruſton, with the rights, mem- 

* bers 
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bers and appurtenances thereunto belonging, to his brother 
*« 7Tenry Clarke, and his athgns, tor and during the term of his natu- 
ral life, and from and after the deceaſe of his ſaid brother Henry 
'& Clarke,to the uſe and behoof of all and every ſuch child or children 
„whether male or female, of his ſaid brother Henry Clarke, as 
«* ſhould be living at the time of his deceaſe, (other than and except 
Bridget his the teſtator's niece) as tenants in common, and not 
« as joint-tenants, and of the ſeveral and reſpective heirs and 
<« affigns of ſuch child or children for ever.” The teſtator Wil- 
liam Pearce Clarke died on the firſt of May 1782 without alter- 
ing or revoking his will, leaving his ſaid brother Henry Clarke 
ſurviving, who died on the 21ſt of Ocfober 1732, leaving Eliga- 
beth Clarke his widow, Bridget his daughter by his firſt wife, 
and El:zabeth, Mary, and Fudith, his three daughters by the 
ſaid Eltzabeth his ſecond wife, which ſaid three daughters are 
the above named Defendants; and alſo leaving his ſaid 
wife El:zabeth pregnant at the time of his death, who was de- 
livered of a daughter Harriet Ciarde on the 23d of May 1783; 
which ſaid Harriet Clare was the leſſor of the Flaintift; 
and was actually ouſted by the Defendants before the action 
was brought. 

Le Blanc Serjt. was going to argue on behalf of the leſſor of 
the Plaintiff, when the court ſaid they wi ſhed to hear the other 
ſide. Accordingly ä 

Bond Serjt, on the part of the Defendants, ſtated the queſtion 
to be, whether an infant en ventre /a mere at the time of the de- 


ceaſe of the father could be confidered as a child living at his 


deceaſe? Unleſs the will expreſſes the contrary, a deviſe to ſuch 
children of A who are living at the time of his deceaſe, means 
to ſuch as are born at that time. 1 Yeſey 111. Elliſon v. Airey, 
Hales v. Hales there cited, 2 Brown Chan, Caf. 38. Pierſon v. 
Garnet, id 63 Cooper v. Forbes. 

Lord Ch. J. Er RE. I have no doubt on any view of this 
caſe, It is plain on the words of the will, that the teſtator 
meant that all the children whom his brother ſhould leave be- 
hind him ſhould be benefited : but independent of this inten- 
tion, I hold that an infant e ventre ſa mere, who by the courſe 
and order of nature is then living, comes clearly within the 


the deſcription of © childrea living at the time of his deceaſe.“ 
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BuLLER J. In equity, there are two claſſes of caſes on this 
ſubject, the firſt, where the bequeſt is in the nature of a portion 
or proviſion for chiltiren, and there an after-born child takes his 
ſhare with the reſt, of which claſs is the caſe of Millar v. Turner, 
1 Veſey 85 : the ſecond, where the bequeſt ariſes from ſome mo- 
tives of perſonal affection, and there it is confined to children 
actually in exiſtence. Of this ſecond claſs, was the caſe of 
Cooper v. Forbes, which therefore makes a ſtriking difference 
between that caſe and the preſent. Here the bequeſt is not 


confined to children living at the death of the teſtator, but is 


kept open till the death of his brother. It ſeems indeed 


now ſettled, that an infant en ventre ſa mere ſhall be conſider- 


ed, generally ſpeaking, as horn for all purpoſes for his own 
benefit, Lancaſhire v. Lancaſhire, 5 Term Rep. B. R. 49. And 
in a ſenſible treatiſe lately publiſhed, Wathin's Law of Deſcents 
142. after a diſcuſſion of the intereſts of poſthumous iſſue, 
the whole is well ſummed up by ſaying, © It is now laid 
& down as a fixed principle, that wherever ſuch conſideration 
„ would be for his benefit, a child en ventre ſa mere ſhall be con- 
« fidered as abſolutely born.“ 

HEATH J. of the ſame opinion. 
| Rooks J. of the fame opinion. 

Lord Ch. J. ExRE. The two claſſes of caſes in equity pro- 
ceed on a diſtinction which has always appeared to me ex- 
tremely unſatisfactory, and unfit to be the ground of any de- 
ciſion whatever. 


Poſtea to the Plaintiff. 
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Tnomas PHiLies, NATHANIELIORHN PHi- 
L IPS, RoBERT PHILIPS, and WILLIAM 
CrRamMonDw HUNTER and Others, Aſſignees 
of BLANCHARD and LEWIS Bankrupts, in 
the Exchequer Chamber, in Error. 


HIS was an action for money had an received, brought 

by the Defendants againſt the Plaintiffs in error, in the 
Courr of King's Bench, in which a ſpecial verdict was found 
at Gnilaball, ſtating, © that before the bankruptcy of Blanchard 
and Lewis, Philips and Co had fold and delivered a large quan- 
tity of goods to them, at 12 months credit: that the debt was 
contracted in England, and that the Defendants 1n error as well 
as the bankrupts before and at the time of the bankruptcy, and 
at the time the ſaid debt was ſo contracted, were reſident in 
England, and continued to reſide in Exgland long after the debt 
was contracted, and until the attachments herein after men- 
tioned were iſſued in the Court of Common Pleas in Philadelphia, 
in the Commonwealth of Peunſylvania in North America : that 
the Plaintiffs in error before and at the time of the bankruptcy, 
and at the time when the debt was ſo contracted, were traders 
and co-partners and carried on trade and commerce at Mancheſter 
in the county of Lancaſter ; that the Philipi's during all the time 
laſt aforeſaid were reſident in Euglaud, and continued to reſide 
in England long after the ſaid debt was fo contrated, and until 
the attachments hereinafter mentioned were iſſued, but the other 
Plaintiff in error William Crammond, before the year 1784, and 
before the bankruptcy, went from England to America, for the 
purpoſe of tranſacting in that country, the commercial concerns 
of the houſe of Philips and Co, ſo carrying on trade and com- 
merce at Mancheſter as aforeſaid, and remained and continued 
in America tall after the iſſuing of the attachments hereinafter 


mentioned: that William Crammond on the 23d of October 1783 


#nowing that Blanchard and Lewis had ſtopped payment in the month 


juſtice of that country, The aſ3gnees of D have a right to recover the money fo received 


action againſt A B and C, for money had and received to the uſe of the afignee>, 
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1795. of Auguſt preceding, and after the ſaid commiſſion of bankrupt had f 
, Med againſt them, commenced an action for himſelf and part- l 

22 ners againſt the bankrupts in England, in the Court of Common T 
UNTER, 


in Error, Pleas in Philadelphia in the Commonwealth of Pennſylvania in 
North America, according to the laws and cuſtoms of the ſaid f 
commonwealth, for the recovery of the money due for divers of c 
| | the ſaid parcels of goods, ſo fold and delivered to the bankrupts; 4 
| and thereupon, on the ſaid 23d of Ofvber 1784, being after the t 
proviſional aſſignment of the ſaid bankrupts' effects, cauſed to be 8 
attached by the proceſs of the ſame court as the goods and chat- 1 
tels of the ſaid bankrupts, in the hands and poſſeſſion of Duncan i 
Ingraham the younger of Philadelphia aforeſaid, merchant, Ste- 4 
pben Auſtin of the ſame place merchant, and John Blanchard, v 
and Thomas Ruſſell of the ſame place merchants, certain monies 0 

which before Blanchard and Lewis became bankrupts, were due 
to them from the ſaid Duncan Ingrabam the younger, Stephen J 
Auſtin, John Blanchard, and Thomas Ruſſell, and which at the d 
time of the ſaid attachment remained unpaid, and did after- a 
| wards in the ſaid Court of Common Pleas ſo holden as afore- ( 
ſaid, on the 1ſt of June 1786, according to the laws and cuſ- J 
{] 


toms of the ſaid Commonwealth, recover judgment againſt the 
ſaid Blanchard and Lewis for the ſaid debt and damages de- 


manded in the ſaid action, the ſum of 2639 J. 18s. 3 d. cur- t 
rent money of the ſaid Commonwealth of Pennſyluania, being 
14037. os. 64. of ſterling money of Great Britain, and alſo t 


coſts of ſuit taxed at 19/. 2s. od. of like current money of v 
the ſaid Commonwealth; that the ſaid William Crammond did, by d 
virtue of, and under ſuch attachment and judgment as aforeſaid, n 
obtain and receive payment from the ſaid Duncan Ingrabam the V 
younger, and Stephen Auſtin of the ſam of 1403. os. 6d. of law» u 
ful money of Great Britain, in full for the damages recovered by 9 
Philips and Co. under the ſaid judgment, from the ſaid monies a 


in the hands of the ſaid Duncan Ingrabam the younger and Ste- | bi 
hen Auſtin, together with ſuch coſts and ſuit, as being part of a 
the monies and effects of the ſaid Blanchard and Lewis within tl 
the ſaid Commonwealth: it was then Rated, that Crammond had 4 
recovered a further ſum of 237. 9s. 9 d. in Philadelphia, by a rt 
ſimilar proceſs againſt Ingrabam and Auſlin, for the reſidue of ; 


the goods ſold and delivered to Blanchard and Lewis, and that 
the two ſums of 1403 J. os. 6d. and 231. gs. 9d. were be- 
| fore 
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fore the commencement of the action received by the ſaid Phi- | 


lips and Co. which they claimed to hold to their own uſe, and 
refuſed to pay over to the aſſignees. But whether &c, &c.“ 

Judgment having been given in the Court of King's Bench, 
for the Defendants in error, without argument, the caſe being 
conſidered as decided by that of Hunter v. Potts, 4 Term Rep. 
B. R. 182, a writ of error was brought, which was twice argued, 
the firſt time by Park for the Plaintiffs in error, and Heywood 
Serjt. for the Defendants; and the ſecond, by Bower for the 
Plaintiffs in error, and Law for the Defendants. As the argu- 
ments were nearly the ſame as thoſe contained in Hunter v. Potts, 
4 Term Rep. B. R. 182. and Sill v. Worſwick ante vol 1. 665, and 
were entered into by the court in giving judgment, they are here 
omitted. 

On this day, after time taken to conſider, the opinions of the 
judges were delivered in the following manner; Mr. J. Rooke, 
Mr. B. Thompſon, Mr. J. Heath, Mr. B. Perryn, Mr. B. Hotham, 
and the Lord Ch. B. Macdonald, held that the judgment of the 
Court of King's Bench ought to be affirmed: but the Lord Ch. 
J. Eyre was of opinion that it ought to be reverſed. 

The courſe of reaſoning purſued by thoſe of their Lord- 
{hips above mentioned, who thought the judgment right, was 
to the following effect. 

The general queſtion ariſing upon the facts which appear on 
this record, is, whether the creditor of a bankrupt in England, 
who became ſuch creditor in England, having recovered a debt 
due to the bankrupt in a foreign country, by proceſs of attach- 
ment in that country, is intitled to retain the money ſo reco- 
vered to his own uſe, or whether he has not received it to the 
uſe of the aſſignees? It muſt be remembered, in diſcuſſing this 
.queſtion, that it is found by the ſpecial verdict, that Blanchard 
and Zewis the bankrupts were Engli/h traders, that the De- 
fendants were partners in an Exgliſb houſe, that the debt from 
the bankrupts to the Defendants was contracted in England, 
that the bankruprs as well as the Defendants were reſident in 
England, and that Crammond, who on this verdict mult alfo be 
taken to be an Eugliſb ſubject, went from this kingdom to 
America for the ſpecial and temporary purpole of tranſacting 
buſineſs for the Engliſb houſe at Manchefter, in which he con- 
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tinued to be a partner. That houſe was the only one the De- 
fendants had, it not being found that they had any houſe in 
America, All theſe facts appearing on the record, this caſe muſt 
be argued as ariſing between Engliſh Subjects upon Engl/h 
property, When the debt therefore was contracted, all the 
parties were as much ſubject to the bankrupt laws, as to the 
other laws of England under which they lived. It 1s a propo- 
ſition not to be diſputed, that previous to the bankruptcy the 
bankrupts themſelves might have transferred, or aſſigned this 


propert y,though abroad, as abſolutely as if it had been in their 


own tangible poſſeſſion in this country, and it ſeems that the aſſig- 
nees under the commiſſion were intitled by operation of law, to 
do with it after the bankruptcy, what the bankrupts themſelves 
might have done before. The great principle of the bankrupt 
laws is juſtice founded on equality. No creditor ſhall be per- 
mitted to acquire an undue preference, and by ſo doing prevent 
an equal diſtribution among all the creditors. This being the 
principle of thoſe laws, it ſeems to follow, that the whole proper- 
ty of the bankrupt muſt be under their controul, without re- 
gard to the locality of that property, except in caſes which di- 
rely militate againſt the particular laws of the country, in 
which it happens to be ſituated. No creditor, whoſe debt was 


_ contracted within the ſphere of the operation of thoſe laws, and 


who has notice of the inſolvency of the debtor, can recover any 
part of the common fund, for his own particular advantage; 

after an aſſignment has taken place, his intereſt is transferred to 
the aſſignees, and if he do recover, he mult account to the other 


creditors for the ſum received. 


If the bankrupt laws were circumſcribed by the local ſitua- 


tion of the property, a door would be open to all the partiality 


and undue preference which they were framed to prevent; it 


being eaſy to foreſee how frequently property would be ſent 
abroad with that unjuſt view, immediately previous to, and in 
contemplation of an act of bankruptcy. If the perſonal pro- 


perty of merchants employed in the courſe of their dealings in 
foreign countries, were to be taken by an individual creditor 
going from hence for that purpoſe, and not to be diſtributable 
among the creditors at large, ſuch merchants would be ma- 
terially affected in their credit at home. Ir is true, that the 


laws of the country where the property is ſituated, have the 


immediate 
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immediate controul over it, in reſpect to its locality, and the 
immediate protection afforded it, yet the country where the 
proprietor reſides, in reſpec to another ſpecies of protection af- 
forded to him and his property, has a right to regulate his con- 
duct relating to that property. This protection afforded to the 
property of a reſident ſubject, which is fituated in a foreign 
country, is not imaginary, but real. The executive power of 
this kingdom protects the trade of its ſubjects in foreign coun- 
tries, facilitates the recovery of their debts, and if juſtice be de- 
layed or denied, the King by the intervention of his Ambaſſa- 
dors demands and obtains redreſs. Even in the treaty of peace 
with America, the recovery of private debts due from the inha- 
bitants of that country to the ſubjects of this, made the ground of 
a particular article. The property which this country protects, it 
has a right to regulate. And in fact our bankrupt laws have made 
ſuch regulation. The ſtatute 13 Elis. c. 7. enables the com- 
miſſioners to take the bankrupt's money, goods, chattels, wares, 
merchandizes, and debts, wwherefoever they may le found or known. 
This expreſſion is very extenſive, and ſeems to look beyond the 
debts and effects of a trader locally fituated in this kingdom. In 
a country, a great part of whoſe commercial capital is employed 
abroad, it is peculiarly proper that ſuch capital over which the 
trader has a diſpoſing power, although fituated out of the king- 
dom, ſhould be conſidered as referable to the domic:/izm of the 
owner. In teftamentary caſes and in the /ucce/o ab inteſtato, the 
effects are ſubject to the law which governs the country of the 
teſtator or inteſtate, as was determined in Pipon v. Pipon (a), and 
Thorn v. Watkins (b). The ſtatute 1 Fac. 1. c. 15. L 13. which 
enables the commiſſioners to aſſign debts due to the bankrupt, 
directs that the ſame ſhall not be attached as the debt of the banks 
-rupt, according to the cuſtom of the city of London or otherw/c. 
The. aſſignment being made by the authority of parliament, 
every ſubject of this kingdom is a party to it, inaſmuch as he is 
a party and conſenting to an Act of Parliament, and having 
joined in the aſſignment, he cannot be permitted to contravene 
it by attaching the debt in the hands of the debtor: and if by 
means of an attachment he receives the money, it is received to 


the uſe of the aſſignees. 


(a) Ambl 25. (% 2 Fe/..35. 
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The words of the ſtatute Fac. 1. extend to all foreign attach- 
ments, both at home and abroad, in countries ſubject to and in- 
dependent of the crown of Great Britain. As debts due to 
bankrupts from the ſubjects of foreign countries paſs under 
the aſſignment, the attachments muſt be conſidered as co-ex- 
tenſive with the debts mentioned in the ſtatute. The equal 
diſtribution, which it is the policy of the bankrupt laws to eſta- 
bliſh, is as much infringed by attachments in foreign countries, 
as in the Briti/h dominions: the miſchief is the ſame, and the 
remedy ought to be advanced to meet the miſchief, The words 
. according to the cuſiom of London mean, © in ſuch manner as tis 


warranted by the cuſtom of London; which is put by way of in- 


ſtance or illuſtration. Many caſes already decided on the ſub- 
ject of bankruptcy, go a great way to prove, that an individual 
creditor is precluded from retaining what he ſhall recover 
abroad and bring into this country. Ia Mackintoſh v. Ogilvie 
(a), Lord Hardwicke by the writ of ne exeat prevented the cre- 
ditor from going to ſue in Scotland, after the bankruptcy, By 
giving this preventive remedy againſt an unconſcientious pre- 
ference, which one creditor might have obtained over the others, 

his Lordſhip muſt be underſtood to ſay, that the creditor was 
bound, as far as the circumſtances would enable him to apply 
them, by the bankrupt laws of this country; and had that cre- 
ditor effectuated his payments in Scotland, it ſhould ſeem that 
his Lordſhip, in order to be conſiſtent, would have obliged him 
to have accounted with the aſſignees, if the fund had been 
brought within his juriſdiction. In Solomons v. Refs (b), money at- 
tached by an individual creditor, after an aſſignment in Holland, 
was decreed by Lord Hardwicke to be paid to the attorney of the 
aſſignees, for the benefit of the creditors ; plainly conſidering 
each creditor as bound by the aſſignment, and the money reco- 
vered here as referable to Holand, the country of the debtor. The 
ſame is likewiſe fo be inferred from Jullet v. Deponthien (c), and 
Neale v. Cottingham (d). It has been urged, that thoſe caſes turned 
upon this circumſtance, viz. that we adnur the claim of the aſſig- 
nees in preference to a particular creditor, where bankrupt laws 


are 1nſtituted in the domicil of the bankrupt, but as there are no 


bankrupt laws in America, the reaſon is not applicable in this caſe. 


(4 Ci:ed 4 Term Rep. B. R. 191. (6) Ante vol. 1. 131. (c) 16.4. 132. 4) N. d. 


Now 
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Now it does not appear upon this record, whether there are bank- 
rupt laws in America or not. There were none in Halland or 
France peculiar to inſolvent traders. The courts therefore 
here, muſt in thoſe caſes have proceeded on a larger prin- 
ciple. But the judgment of Lord Loughborough in Sill v. 
Worfwick (a), is an authority directly in point, and in fa- 
vour of the Plaintiffs in the preſent action. The caſes oppoſed, of 
Le Chevalier v. Lynch (6b), Cleve v. Mills (c), and Allen v. Dun- 
das (4), prove only, that where a debtor has paid, (not where 
a creditor has received) money under due proceſs of local law, 
he ſhall not be compelled to pay it over again: and W://or's caſe 
is truly and fatisfactorily explained by Lord Loughborough 
in his judgment in Sz. v. Worſivich, to have turned on the 
ſeveral liens which different creditors had by the law of Scotland. 
but there Lord Hardwicke held, that the arreſters of rhe fund 
which was not ſo bound, after the bankruptcy, ſhould be poſt- 
poned to the aſſignees. | 

But it is objected, that the judgment in Penhylvania is final 
and concluſive, and binds the property. That it muſt be ſo 
taken to be between the parties, is not diſputed. But as the re- 


covery of the Plaintiffs in error, otherwiſe than for the uſe of 


the Defendants, would be in violation of an Act of Parliament, 
ſuch recovery ſhall be taken to be for the uſe of the Defendants. 
In an action for money had and received, the receipt ſhall be 
always deemed to enure to the uſe of him who hath the 
right, even though it be taken under an adverſe title, as for 
inſtance, when this ſpecies of action is brought to try the 
title to an office. Indeed in the preſent action, the judg- 


ment of the court in Penhylvania is affirmed. Another ob- 


jection has been made, that the reſidence of Crammond in America 


enabled him to recover this debt, without accounting for it to 
the Defendants in error. In order to raiſe that queſtion, the ſpe- 
cial verdict ſhould have found that he was reſident within the 
ſtate of Pen/ylvania, But if that queſtion were raiſed, no re- 


ſidence in foreign parts can exempt a Briti/h ſubject from the 
operation of an Act of Parliament, much leſs an occaſional reſi- 


dence. lt is alſo imputed to the aſſignees, and much relied up- 


on, that they did not ſtate their claim in the foreign court, which 
they ought to have done, inſtead of bringing their ation here. 
: . 


| (a) Ante vol. 1. 665. , (c Cooke Bank. Lato 370. 
(5) Dougl. 169. Svo. 10%) 3 Term Rep. B. R. 125. 
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But it is not found by the verdict, that they had any notice of 
the proceedings in that court. No Erglih ſubje can be at- 
feed by the proceedings in a foreign court, without clear and 
direct notice: for however Engli/p ſubjects are bound by the 
proceedings in our own courts from a preſumption of their hav- 
ing notice of them, no ſuch preſumption can be raiſed with 
reſpect to foreign courts. When it is argued, that in many in- 
ſtances the bankrupt laws of this country do not operate in 
another, it is to he obſerved, that though to ſome purpoſes they 
do not, yet to all civil purpoſes they do, when ſuch purpoſes are 
neither repugnant to the law of the particular ſtate, nor to the 
general law of nations. And it is on wiſe principles, that fo- 
reign ſtates acknowledge, and act according to the different civil 


relations, which ſubſiſt between men in their own country. If 


then there be no law of the particular ſtate, nor any law of na- 
tions that forbids the operation of the Exgliſb bankrupt laws on 
the perſonal property of an Engl/h ſubject, wherever it is 
found, there is nothing to reſtrict the large words of the ſtatutes 


13 Elix. and 1 Fac. 1. but an implied power in a foreign country, 


to declare that an Exgliſb ſubje becoming bankrupt, ſhall not- 
withſtanding continue to be inveſted with all his rights, and in 
the enjoyment of all his property, in defiance of thoſe laws to 
which, he owes ſubmiſſion. But ſuch a power cannot be al- 
ſumed by any foreign ſtate, nor ought this country to make to 
any ſo important a ſurrender. For 'theſe reaſons it appears 


that the judgment ve: the Court of King's Bench ought to be 


affirmed. 
Lord Ch. J. ExxE. This caſe, in point of circumſtance, lies 
within a very narrow compaſs. A Britih fubject, a partner in 


a houſe at Manche/ter, reſiding in America for the purpoſe of 


collecting the dehts of the houſe, having notice of a commiſſion 
of bankruptcy being iſſued againſt a debtor of che houſe, inſti- 


tutes a ſuit againſt the debtor in the Court of Penſyloania, and 


attaches a debt due to the debtor in the hands of bis debtor, re- 


ſident in Penhlvania, finally recovers judgment againſt the 


garniſhee, and receives from him the amount of his debt. The 
aſſignees of the bankrupt debtor bring their action againſt ſuch 
Britiſb ſubject, in the Court of King's Bench, to recover che 
amount of the money ſo received, as money had and received to 
their uſe. The queſtion is, whether this action can be main- 
rained? This — againſt the garniſhee in the Court of 

Penſylvania 
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Penſylvania was recovered properly or improperly. If not- 
withſtanding 'the bankruptcy, the debt remained liable to an 
attachment according to the laws of that country, the judgment 
was proper: if according to the laws of that country, the pro- 
perty in the debt was diveſted out of the bankrupt debtor, and 
veſted in his aſſignees, the judgment was improper. But this 
was a queſtion to be decided in the cauſe inſtituted in Pen/ylva. 
ma, by the courts of that country, and not by us: we cannot 
examine their judgment, and if we could, we have not the 
means of doing it in this caſe. It is not ſtated upon this record, 
nor can we take notice, what the law of Penſylvania is upon this 
ſubject, If we had the means, we could not examine a judg- 
ment of a court in a foreign ſtate, brought before us in this 
manner. It is in one way only, that the fentence or judgment 
of the court of a foreign ſtate is examinable in our courts, and 
that is, when the party who claims the benefit of it applies to 
our courts to enforce it. When it is thus voluntarily ſubmitted 
to our juriſdiction, we treat it, not as obligatory to the extent, to 
which it would be obligatory perhaps in the country in which it 
was pronounced, nor as obligatory to the extent to which by 
our law ſentences and judgments are obligatory, not as con- 
cluſive, but as matter ia pazs, as conſideration primd facie ſufficient 


to raiſe a promiſe: we examine it, as we do all other conſidera- 


tions of promiſes, and for that purpoſe we receive evidence or 
what the law of the foreign ſtate is, and whether the judgment 
is warranted by that law. In all other caſes, we give entire faith 


and credit to the ſentences of foreign courts, and conlider them 


as concluſive upon us. It has been diſtinctly admitted in the 
argument, that we cannot examine this judgment, that the judg- 


ment proper or improper muſt ſtand, and in particular it is admit- 


ted, that for the protection of the garniſhee it is a good jndg- 
ment. If we cannot examine the judgment, there is an end of 
all conſideration of the operation and effect of our bankrupt laws 
in Penſy/vama, that inquiry tending directly to try whether the 
judgment was proper or improper. The giving up the remedy 
againſt the garniſhee, was a conceſſion thought abſolutely ne- 
ce ſlary to give colour to this proceeding, and the conſequences 
were not adverted to; it is in truth giving up every thing. If a 


garniſhee in foreign attachment here, ſuffers the goods of A to 


be condemned in his hands as the goods of B, the condemnation 
Vol. II, | 5 N 53 
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will not protect him againſt an action by A. If he is protected, 
it is upon the ground of the goods being to be taken to be the 
goods of B, modo ci formd as they are condemned. In neither 
caſe can A follow the goods into the hands of him who recovers 
the judgment; his only remedy is againſt the garniſhee. But it 
is ſaid, that upon grounds collateral to the judgment, nay 
even affirming it, the money recovered in Penſylvania ſhall 
be deemed to have been received to the uſe of the aſſig- 
nees. What are theſe grounds? If it be faid that accord- 
ing to the bankrupt laws in force in England, the debt re- 
covered in Pen/ylvania as a debt due to the bankrupt, was in 
truth not due to the bankrupt, but to the aſlignees, and 
conſequently in the popular ſenſe the Defendant may be ſaid to 
have recovered the money of the aflignees, then it ought not to 
have been recovered, which 1s ſo far from being collateral to the 
judgment, that it goes to the very point of it. Another, and 
the only other ground which has been taken in the argument, is 
a propoſition roundly aſſerted, that a Britiſb ſubje ſhall not be 
allowed to contravene our bankrupt laws, by purſuing that legal 
diligence in a foreign country, which all perſons who are not 
Britiſh ſubjects may lawfully purſue. This muſt be admitted to 
be a ground perfectly collateral to the judgment. It is a ſpecious 
and very ſplendid propoſition, but it is not ſolid; and if it were 
ſolid, it concludes nothing towards the ſupport of this action. 
It was ſaid, that every Britiſb ſubject owes obedience (allegiance 
it was called) to the ſtatute laws of the country. Theſe are. fine 
words ; what do they mean? I know that the ſtatute law, and 
the bankrupt laws in particular, create and eſtabliſh a rule of 
property, which may be enforced againſt every Briliſb ſubject in 
the due courſe of law; and that if a Briliſb ſubject were to fortify | 
his bouſe, and reſiſt the ſheriff by force, he would not be allowed 
ſo to contravene the bankrupt laws. But if we ſuppoſe ſuch a 
' Britiſh ſabje& to have obtained a legal judgment here in our 
* courts, in direct oppoſition to the whole ſcope and tenor of the 
| bankrupt laws, either for want of proof, or by the error of the 
judge, or in any other manner that can be ſuppoſed, may he not 
lawfully hold that judgment, and purſue it to all its conſequen- 
ces, until it is impeached in a due courſe of law, notwithſtand- 
ing any moral or political obligation he may be faid to be under 


not to contravene the bankrupt laws? As a propoſition in 
ethics, 
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Noth F 
ethics, I have no objection to it, but conſidered as a propoſition 
of law, it 1s too general, concluding, as I have before obſerved, 


in nothing. Lord Mansfield tried what he could make of this 


propolition, that a Britih ſubject ſhould not be allowed to con- 
travene the ſtatute law of the and, in one of the {ſtrongeſt caſes 
that can be imagined, of wilful contravention, the caſe of mar- 
Tiage contracted abroad (a), by Eugliſb ſubjects withdrawing 
themſelves from England, for the expreſs purpoſe of contravening 
the ftatute law reſpecting marriages, and he failed altogether. 
"This ſhould teach us not to hazard any thing upon ſo general a 
propoſition, which breaks under us, as often as we attempt to 
ſupport any particular concluſion upon it. The propoſition as 
applied to this particular caſe, is as inconvenient, impolitic, and 
unjuſt, as it is unfounded, It was well ſaid in the argument, 
you admit that an American might in this caſe have purſued his 
legal diligence, in the courts of his own country, notwithſtand- 
ing our bankrupt laws, and that you could not have taken 
the money recovered from him, and given it to the aſſignees; will 
you then compel the Britiſb ſubject to fit ſtill, and ſee the fo- 
Teigner exhauſt that fund, which might have ſatisfied his debt, 
and ſo far relieved the fund for the creditors at home? I have 
heard no anſwer to that queſtion, Such {mall circumſtances as 
notice, and making affidavits here, for the ground of the ſuit in 
America, appear to have made ſome impreſſion in the argument. 


Has not the foreigner his agent here? May he not have notice, 


and the aſſiſtance of affidavits taken here? Shall he pur- 
ſue his legal diligence by theſe means, and under theſe circum- 
ſtances with effect? If he ſhall, I cannot diſcover either good 
ſenſe or juſtice in the rule, which ſhall take the money recovered 
by the Britiſb ſubject under ſimilar circumſtances, and give it 


to the aſſignees of the bankrupt, even for the laudable purpoſes 


of an equal diſtribution. In a cafe where the rule would produce 
no ſuch unjuſt inequality, as it muſt produce in this caſe, in the 
condition of a Britiſh ſubject and a foreigner, we are not accul- 
tomed to treat legal diligence with ſo much harſhneſs. For in- 
Nance, our courts of equity diſtribute among creditors of equal 
degree, or general creditors, as it hall happen to be a caſe of le- 
gal or equitable aſſets, Pari paſ/u. The rule is as well known as 
che bankrupt laws. But they do not complain that equity is 


(a) 2 Burr, 1080. Co. Lit Hargr. and Burl. vet. 79 6. 
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1795. contravened-by that creditor, who uſing legal diligence, ſecures 
dhe payment of his whole debt perhaps of inferior degree. Even 


PaH1LiPs 
14 8 in the adminiſtration of the bankrupt laws, (theſe Acts of Par- 
in Bale. liament which no Britifþ ſubject is to contravene) legal diligence 


is every day pur ſued againſt the bankrupt, in direct oppoſition to 
the ſpirit of thoſe laws. A creditor who has arreſted him upon 
meſne proceſs, before the bankruptcy, may detain him in 
priſon up to the moment of his obtaining his certificate; he 
may elect to proceed againſt him at law, and not to come in 
under the commiſſion, and if he happens to have the good 
luck to have purſued his legal diligence to an execution, and 
ſweeps away all the effects of a man notorioufly inſolvent, 
one minute before the debtor has committed an act of bank- 
ruptcy, he diſappoints, with impunity, the whole effect of the 
bankrupt laws, and the claims of all the other creditors to an 
equal diſtribution of the eſtate of rhe debtor, founded upon thote 
laws. So far is it from being true, that a Britiſb ſabje ſhall 
not be allowed to contravene an Act of Parliament, in any ſenſe 
applicable to this caſe, that it is always a queſtion #ri&ytm: guris 
between a creditor purſuing legal diligence, and the aſlignees of 
abankrupt. How much more rationally is this ſubject treated, 
in the looſe note (as it was called) of Waring v. Knight by Lord 
Mansfield, who we all know carried the notion of fraud upon the 
bankrupt laws to its utmoſt extent! It is there ſaid, if a man 
uſes legal diligence in a foreign country and obtains a preference, 
1 cannot be helped; but that if he afterwards comes here for a 
«dividend, he ſhall firſt refund what he has ſo acquired by his 
egal diligence, and come in equally with the reſt of the creditors, 
gor not come in at all. This is the only fair and prac- 
ticable coercion, that can be uſed towards creditors abroad, un- 
leſs they happen to be ſo unfortunate as to be Britiſb ſubjects, 
- Theſe it ſeems, are to have what they have acquired by their le- 
gal diligence abroad, taken from them, by force of the new in- 
vented legal maxim, that no Britiſb ſubject thall be allowed to FA 
- contravene an Act of Parliament. But if this maxim were as 


well known and eſtabliſhed, as it is new and unheard of in our n 
law, it would conclude nothing to the title of the Plaintiffs in q 
this action, for we muſt go back again to the old queſtion, whe- ni 
ther the aſſignees of a bankrupt have by the laws of Pen/plvania, q 


the 
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the property cf the bankrupt veſted in them, of which we know 
nothing. And then comes a ſecond queſtion, not of eaſy ſolu- 
tion, whether money received upon an adverſe judgment, and 
where there is no other privity or relation, than that which ſub- 
fiſts between aſſignees and a particular creditor, can be conſidered 
as money had and received to the uſe of thoſe aſſignees? The 
caſe of Moſes v. Macferlan (a), is I believe the only decided caſe, 
that countenances ſuch an action, but I cannot ſubſcribe to the 
authority of that caſe, I will ſtate the caſe ſhortly and make 
ſome obſervations upon it. Macrferlan ſued Maſes in the court 
of conſcience, as indorſer of a ſmall bill of exchange, and reco- 
vered againſt him there, in breach of an agreement in writing 
between them, that Moſes ſhould not be liable nor prejudiced by 
reaſon of his indorſement. Maſes paid the money, and brought 
an action in the King's Bench to recover it back, as money had 
and received to his uſe, and did recover it. In the argument of 
the caſe it is diſtinctly admitted, that the merits of a judg- 
ment can never be over-hauled by an original ſuit, either at law 
or in equity, that till the judgment is ſet aſide or reverſed, it is 
concluſive as to the ſubject matter of it, to all intents and pur- 
poſes. An attempt is made to diſtinguiſh between the judg- 
ment and the ground of that action, I think not with much ſuc- 
ceſs. The propoſition that the ground upon which that action 


5 proceeded, was no defence againſt the ſentence, can hardly be 
maintained. Suppoſe it had been a ſuit in the court of King's 


Bench, inſtead of a court of conſcience, would it have been a 
defence there? If it would, why not in a court of conſcience? 
Is there to be a recovery in a court of conſcience only to be 
overturned by an action in the King's Bench? It is ſaid, they 
might go into agreements and tranſactions of great value; 
doubtleſs they might, if thoſe tranſactions give a defence againſt 
a debt, of which they have juriſdiction. Is it not neceſſarily 
incident? The true objection, if there be an objection, is that 
ſuch courts ought to have no juriſdiction at all, becauſe the ju- 
riſdiction, if they have it, will draw to it cognizance of matters 
of which they muſt be very incompetent judges. It may be 
queſtionable, whether a ſer off of a debt arifing out of their ju- 
riſdliction can be pleaded or uſed ; but that does not draw into 
queſtion the truth of the propoſition, that every thing that goes 


(a) 2 Burr, 1006, 
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1795« to the eſſence of the debt demanded, muſt of neceſſity be within 
r, their juriſdiction. To ſay that the merits of a caſe determined by 
v the commiſſioners, where they had juriſdiction, never could be 


ry brought in queſtion over again in any {ſhape whatever, and to ſay 
that yet the Defendant ought not in juſtice to keep the money, is 
not intelligible to me. The caſes put, all ſuppoſe a real fact differ- 
ing from the fact as repreſented, and made the groand of the 
judgment. They are the caſes of the indorſee recovering againſt 
the indorſer on a bill paid by the drawer: the inſured recovering 
upon the loſs of a ſhip coming home, or upon a life where the 
party is {till living. In all of them, the very ground of the judg- 


ment is brought in queſtion over again, contrary to the admiſſion. 


Put another caſe; a man recovers a debt before paid, the receipt ; 
is miſlaid, and afterwards found ; the receipt diſproves the whole j 
ground of the recovery, yet this action was never thought to lie. 1 
In this caſe, perhaps the money paid on the receipt might be 4 
got back, becauſe the party by bringing the action diſaffirms 4 
the application of the money received, to the payment of the 4 
debt. One of the caſes put, is upon the repreſentation of a riſque 4 
deemed to be fair, which comes out afterwards to be grolsly frau- ju 
dulent. Is not this coming out produced, by trying the queſtion an 
over again? If one could conceive an action by him who had 11 
been wronged by the judgment, founded upon the judgment, it v 
might ſteer clear of the difficulty. Suppoſe one to ſay, © you jn 
have recovered a judgment againſt me, which you ought not to ci 
have done, whereby I am injured;” this is making the judgment ir 
a part of the grauen. In the argument of the caſe of Moſes v. In 
Macferlan, it is ſuppoſed to be the ſame thing, as to the force th 
and validity of the judgment, whether the action had been ti. 
brought upon the agreement, or to refund the money. But it (r 
appears to me to be a very different thing. Moſt certainly the Pr 
caſe of Dutch v. Narren (a) does not prove the propoſition. The if 
ground of that caſe was the diſaffirmance of the contract, upon di 
which the conſideration money had been paid. If the contract po 
could be diſaffirmed, doubtleſs the conſideration money remained las 
money paid without confideration, and conſequently money had WI 
and received to the Plaintiff's uſe. How does this apply to the for 
caſe of money recovered by a judgment? It is agreed that the cre 

(a) Cited 2 Burr, 1010. | ad 
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judgment cannot be diſaffirmed, but muſt ſtand. If the con- 


tract in Dutch v. Warren could not have been diſaffirmed, but 


muſt have ſtood, could the money have been recovered by this 
action? Would it not have remained the conſideration of an 
agreement, and the party left to proceed upon his agreement. 
In the caſe of Moſes v. Macferlan, I think the agreement was a 
good defence in the court of conſcience; but if it were otherwiſe, 
the recovery there was a breach of the agreement, upon which an 
action lay; and this was in my judgment the only remedy. 
Shall the ſame judgment create a duty for the recoveror, upon 


which he may have debt, and a duty againſt him, upon which 


an action for money had and received will lie? This goes be- 
yond my comprehenſion. I believe that judgment did not ſa- 
tisfy Weſtminſter Hall at the time; I never could ſubſcribe to it; it 
ſeemecl to me to unſettle foundations. I can imagine but one 
caſe, in which money recovered by one man ſhall be money had 
and received to the uſe of another. 1 mean the caſe of an attor- 
ney or agent, who may ſue in his own name. In chat caſe, the 
action by the principal for money had and received, does in truth 
affirm the judgment, and does proceed upon a ground collateral 
to it, which is ſufficient to maintain the action. In that caſe 
the ground of the action for money had and received, is not ad- 
verſe to the judgment, if it were, it would neither affirm the 
judgment, nor be collateral to it. The other caſes which were 
cited in the courſe of the argument, the identical caſe determined 
in the Common Pleas excepted, go but a very little way towards 
maintaining the judgment in the caſe now before us: perhaps 
they will be found to bear againſt it. Lord Hardwicke's injunc- 
tion militates directly againſt it. Equity interpoſed in that, 
(right or wrong I thall not inquire) for the expreſs purpoſe of 
preventing that legal diligence being uſed, the effect of which, 
if uſed, could not be prevented or remedied. Inu our caſe legal 
diligence has been uſed. The cafe before Lord Bathurt, ſup- 
poſing the determination to have been right, proves that our 
laws adopt foreign bankrupt laws, and give them effect; upon 
which ground equity interpoſed, and prevented the judgment in 
foreign attachment obtained here from being ſet up againſt the 
creditors. The analogy is, that the laws of Penf/vania ſhould 
adopt our bankrupt laws, and that their courts ſhould be applied 
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1795. to interpoſe to prevent their judgments in foreign attachment 


Pals being ſet up againſt the aſſignees. It does not follow from that 
1 20 caſe, that if the curators had made no application here, but had 


in Error. found the Plaintiff in the foreign attachment in Holland, that 
they could have taken from him the benefit of his judgment ; 
and if they could by their laws, it would not follow, that in this 
caſe we can do the ſame by our laws. The caſe from Ireland 
proceeds upon the ſame ground, and is in principle the ſame 
caſe with that before Lord Bathurft: they judged of the effect 
of their own foreign attachment ; judging upon a ſubject which 
they were competent to judge of, they held that the law of /reland 
adopted the bankrupt law of England, and ſo they defeated the 
judgment of their own courts in foreign attachment. In the 
caſe from Scotland, their courts decided upon the priorities and 
effects of their own proceſs of legal diligence, whereas we are 
taking upon ourſelves to judge of the effect ot legal diligence, in 
a foreign ſtate. Upon the whole I reſt my judgment upon the 
following propoſitions, Iſt. That the Plaintiffs' demand in this 
ad ion, ariſing out of a tranſaction in a foreign ſtate, though it 
may follow the perſon, muſt be judged of according to the laws 
of that ſtate. adly. That upon this record we may have no 
means of knowing, and cannot take notice of the laws of the 
foreign ſtate, in which this tranſaction aroſe, and conſequently 
cannot know that the Plaintiffs are entitled to maintain this ac- 
tion, The concluſion from theſe two propoſitions to the parti- 
cular caſe of the Plaintiſfs, appears to me to be irreſiſtible. They | 
claim as aſſignees of a bankrupt, under a title derived to them 4 
under our bankrupt laws, to recover a debt due to the bank- 


rupt in America, If our bankrupt laws are allowed to operate 4 
in America, they may be entitled to re: over that debt againſt 0 
ſomebody, if they are not allowe i to operate in America, they 2 
cannot be entitled to recover againſt any body. But we cannot * 
know, whether our bankrupt laws are or are not allowed to A 
« operate in America, and therefore cannot know, whether the 2 
Plaintiifs have or have not title to recover againſt any body. My el 
third propoſition 1s, that if it had been clear that our bankrupt «b 
laws have as full effect in America, as they have here, the aſſig- ti 
nees ought to inforce them againſt the garniſhee, and not againſt «01 
the Plaintiffs in error, with whom they have to do: I repeat wth 


with whom they have nothing to do, becauſe I mean to negative 
a 4th. 


ws 
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a 4th. propoſition, v ⁊. that a Briti/h ſubject ſhall not be allowed 


to contravene a Britiſh Act of Parliament. This propofition can 


hardly be ſaid to be true, in a popular and vulgar ſenſe, and as 1 


take it, is not true in any ſenſe, in which it can be made to bear 
upon the aſſignees title to recover in this ation. My laſt pro- 
Polition is, that upon a judgment recovered and executed, which 
for the fake of the argument I ſuppoſe ought not to have been 
Tecovered, an action for money had and received will not lie for 
any body, not even for the perſon againſt whom the judgment 
has been ſo unjuſtly recovered. 

The reſult of the whole is, that upon this record it cannot be 
collected that the aſſignees have any ground of action, here or 
elſewhere againſt the Defendants; at any rate this action will 
not lie, and conſequently, in my opinion, the judgment ought to 
be reverſed. But as the majority of the judges are of a different 
opinion, the judgment of this court will he, that the judgment of 
the Court of King's Bench be affirmed. 


Judgment affirmed. 


BENGO OGH v. Ros sTHTE R. 
In the Exchequer Chamber, in Error. 


(See 4 Term Rep. B. R. pop.) 


* BT on bond. The Defendaat, after craving oyer of 


| the bond, by which he.and two others became jointly and 


{Meverally bound to the Plaintiffs as berief of Prijtol; and of the 
condition, which was for the Defendant to appear before the 
Mayor and Aldermen of Briſtol, juſtices aſſigned to keep the 
peace &c, at the next general quarter Seſſions to be holden 6c, 
in the Guildball in the ſaid city, on &c, to anſwer &c, touching 
a certain treſpaſs ani] aſſault whereof he was indicted, pleaded, 
that at the time of making the ſaid writing obligatory, he had 
«been indicted for the treſpaſs and aſſault in the condition men- 
tioned, and that a cap:as was iſſued out of the Court of Seilions 
«of Briſtol, directed to the then ſheriffs of Briſtol, commanding 
them to take the ſaid Defendant, and him ſafely keep, ſo that 
Vor. II. SP they 
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1795. they might have his body before the ſaid juſtices in the 


condition mentioned at the next general quarter Seſſions &c , 
Be & ou ö 


v. there to anſwer &c. The plea then ſtated the delivery 
mY Pie of the writ to the Plaindffs as ſheriffs, and the arreſt of 


the Defendant by virtue thereof, and that the Defendant exe- 
cuted the ſaid bond with the ſaid condition i order to obtain 
his diſcharge from out of the cuſtody of the Plaintiffs, who there- 
upon ſet him at liberty; the ſuid indictment in the ſuid condition of 
the ſaid writing obligatory menitoned, then being pending and wholly 
undetermined; and that the Defendant did not upon, or at any 
time before or after the making the ſaid writing obligatory, or 
before the exhibiting of the Plaintiff's bill, enter into any recog- 
nizance, or other ſecurity whatſoever to our ſaid lord the now bi , 
For his appearance at the faid Seſſions, in the condition of the ſaid 
writing obligatory mentioned, or at any other court or Seſſions 
whatſoever to anſwer the ſaid indictment &c. or in any other 
manner whatſoever touching the ſaid treſpaſs: &c. nor was any 
ſuch recognizance or ſecurity entered into or given to our ſaid 
lord the king in chat behalf. The ſecond plea was the ſame as 
the former, except that it ſtated that the Defendant while in 
cuſtody upon the arreſt, executed the bond i order to obtain, and 
in conſideration of then and there obtaining his diſcharge out of cuſtody; 
which bond the Plaintiffs accepted on the occaſion and for the 
cauſe and conſideration aforeſaid, and thereupon then and there 
fet at liberty and permitted the Defendant 7 eſcape and go at 
large &c, the ſaid indictment being then pending and wholly 
undetermined, &c. The third plea was alſo the fame as the 
firſt, as far as the averment of the Plaintiff's having ſet the De- 
fendant at liberty, after having executed the bond, in order to 
obtain his diſcharge; and then was added this further averment, 
that no writ of venire facias iſſued or was ſued out againſt the 
Defendant upon the ſaid indictment mentioned &c, previous to 
the iſſuing of the ſaid writ of ca/zas againſt the Defendant ; nor 
was he thereby or by any other writ or proceſs whatſoever ſum- 
moned to appear or anſwer to the ſaid indictment; before the 

iſſuing of ſuch writ of capras. 
The Court of King's Bench having given judgment for the in 
Defendant, on a demurrer to theie pleas, a writ of error was 
brought, which was twice argued, the firſt time by Marryat tor 
the Plaintiffs, and LZazwes for the i efendant ; the ſecond, by 
N. Bond for the Plaintiffs, and Gibbs for the Defendant. As the 
court 
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court (being divided in the ſame manner as in the preceding 
caſe of Hunter v. Philips) entered fully into the ſubject in giving 
judgment, the arguments of the counſel are not ſtated. Thoſe 
judges who were of opinion, that the judgment of the Court of 
King's Bench was proper, reaſoned in the following manner. 
The queſtion in this caſe is whether the ſheriffs of Bri/tol were 
enabled by the ſtature of 23 H. 6. to take the obligation men- 
tioned in the pleadings? Now though the words of the ſtatute are 
ſufficiently large, taken in their literal ſenſe, to give ſheriffs the 
power of bailing on indictments of treſpaſs before juſtices, yet the 
interpretation of this as well as other ancient ſtatutes, muſt be 
made, not merely according to the literal ſenſe, but according 
to the ſubject matter, the interpretation of other ſtatutes made 


in parti materid, precedents, the authority of text writers, and 


long and conſtant uſage. In order to arrive at the true interpre- 
tion, it is neceſſary to inquire what the ſheriff's power of bailing 
was, antecedent to the ſtatute in queſtion. At common law, the 
{ſheriff might bail either on writ, or ex icio. The latter power only 


appertains to the preſent inquiry. This power of bailing ex officio 
was incident to his power of awarding proceſs, and giving judg- 


ment on indictments. The principle on which it is founded, 
demonſtrates its extent, The firſt ſtatute which limits his power 
is the ſtatute of Weſtminſter iſt, (a) which was a remedial and a 
declaratory law. In the declaratory part it ſtates, that except in 
three caſes therein ſpecified, it was doubtful in what caſe the 
ſheriff ought to replevy priſoners in his cuſtody: and it pro- 
ceeds to mention the caſes, 12 which he is commanded to let them 
on mainprize, adding theſe material words © /ans rien donner de 
leur biens,” by which he is forbidden by neceſſary inference, to 
take an obligation for money. This clauſe will ſerve to inter- 
pret that of 23 . 6, as will hereafter be ſhewn. It is evident 
that this ſtatute (1efmin/ter 1.) does not extend to perſons in- 
dicted before Jaſtices, who did not exiſt at the time when it was 
paſſed. They were created by virtue of a ſubſequent ſtatute 4 


Ed. z. c. 2. which firſt gave them a power of taking indictments, 


which were afterwards to be tried by the juſtices of gaol delivery, 
and which expreſsly enacts, “that ſuch as ſhall be indicted, or 
« taken by the ſaid keepers of the peace, {hall not be let to main- 
40 prize by the ſheriffs, nor by none other miniſters, if they be 


(4) 5 EA. 1. 15. 
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« not mainpernable by the law, and that ſuch as ſhall be in- 
4 gifted, ſhall not be delivered but at common law.” Ihis 
ſtatute ſhews the policy of the legiſlature, which expr<ſ{:ly pro- 
hibits the ſheriff from bailing ex icio, perſons indicted before 
juſtices ; for that ſeems to be the true conſtruction of this 
ſtatute; It evinces the decided preference given to the juriſ- 
diction of the juſtices, and the jealouſy entertained Hy the legi- 
{lature, leſt the authority of the ſheriffs ſo corruptly exerciſed, 
ſhould interfere with the new and favourite juriſdiction. As 
at the time of making the ſtatute 23 Hen. 6. c. 9. ſheriffs had a 
molt extenſive criminal juriſdiction in their tourns, and in- 
cidentally a power of bailing perſons indicted before them, 
the queſtion ; is, whether the power given to them of bailing by 
obligation, 1s to be reſtrained to indictments for treſpaſs taken 
in their tourns, or to be extended to indidtments for treſpaſſes 
before juſtices. If the latter interpretation were to take place, 
it would follow, that the legiſlature would by the ſame words 
modify an exiſting power, and create a new one in the fame 
ſubject matter, without announcing ſuch an intention. But it 
ſeems to be a good rule of conſtruction, that where a ſtatute 
modi fies an exiſting power of a known officer, it ſhall not 
be conſtrued to give a new power, unleſs ſuch intention 
be clearly expreſſed, or inay be collected by neceſſary legal 
inference. And this would be the more extraordinary in the 
preſent caſe, where the miſchief to be remedied, is the 
abuſe of the then exiſting power confided to the ſhe- 
riffs. If all the ancient ſtatutes bs examined from Maga 
Charta to the 1 Edu. 4. both incluſively, a period of 
two hundred years, relative to the criminal juriſdiction of 
ſheriffs, and to the abuſe of their power of bailing, they will be 
found moſt ample in the detail of the extortions, perjuries, and 
oppreſſions of the ſheriffs and their officers. One grievance is 
ſtated in all the ſtatutes ;, they bailed for money ſuch as ought 
not to be bailed, and they extorted money from thoſe who were 
intitled, and demanded to be bailed. Their Juriſdiction was 
become moſt odious. The legiſlature in every reign abridged 
ſome part of their power, and increaſed the juriſdiction of 'the 
Juſtices, until at laſt they were deemed ſo incorrigible, that their 
whole criminal juriſdiction was expreſsly, and the power of 
bailing for offences in their tourns incidentally, taken away, and 

transferred 
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transferred to the juſtices of the peace, by the ſtatute 1 Ed. 4. 
c. 2. which was deemed the firſt and moſt welcome preſent that a 
young king on the acceſſion of a new family to the throne, could 


make to his people. Theſe obſervations may ferve as an an- | 


{wer to an argument, that has been uſed on the part of the 
Plaintiff in error, in conſidering this ſtatute, namely, that as 
it gives a new power in civil cafes, therefore it may be con- 
ſtrued to give a like power in criminal caſes; and that the one 
ſhould be conſidered co-extenſively with the other. But the 
caſes are allo in themſelves different. Before the paſſing the 
ſtatute 23 H. 6. ſheriffs had no power ex Malo to bail with- 
out writ, perſons in their cuſtody on civil proceſs ; they could 
only do ſo on the writ de homine replegiando ; but in criminal 
caſes they had a power of bailing perſons indiqted before them 
in their tourns. In reſpect to civil proceſs, the power of bail- 
ing given to them was totally new; in reſpect to criminal pro- 
ceſs, it was only new as tothe mode of taking an obligation ; for 
the ſheriff without writ, before the ſtatute, might have let out 
on mainprize, ſuch perions as were indicted in his tourn, This 
ſtatute being in par! materia with the ſtatute of Weſtminſter 1. 
the true expoſition of the one may be found by comparing it 
with the other. By the expreſs terms of the ſtatute Veſtmin- 
fer 1, ſheriffs are reſtrained from taking any thing of thoſe 
they let to bail, whether they be indicted for felony or treſ- 
paſs, This by neceſſary implication, reſtrained the ſheriffs 
from taking bonds of thoſe whom they bailed. The ſtatute 
of 23 H. 6. in fact repeals as much of the ſtatute of Yeft- 
minſter 1. as prohibits ſheriffs from taking bonds of thoſe, 
who were indicted of treſpaſſes in their tourns, but as 
the ſtatute of Meftminfler 1, does not extend to juſtices of 
peace, the ſubſequent ſtatute which in part repeals it, ought 


not to receive a more extenſive conſtruction. A contrary 


conſtruction of the ſtatute 23 Heu. 6. would be inconve- 
nient in another reſpect, that the ſheriff cannot judge what 
bail he ought to require of perſons indided before juſtices, for 
offences not appearing in the capias; but he was under no 
ſach difficulty in bailing thoſe who were indicted in his tourn, 
for he might fee the indictments. And no miſchief can ariſe 
to the public, from the conſtruction contended for, ſince the 
party in prifon may be bailed at preſent by the juſtices of the 
Vol. II. IE. peace. 
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peace. It can ſcarcely indeed be imagined, that the uniform 
policy of the legiſlature, manifeſted in all the other ſtatutes 
from Magna Charta to the i Edt. 4. and the conſtant prefer- 
ence given to the juriſdiction of the juſtices, ſhould in this 
ſtatute alone, which equally condemns the exceſſes of the 
ſheriffs, be changed and altered. The ſtatute of 1 Law. 4. is 
clearly a virtual repeal of 23 H. 6, ſo far as reſpects indict- 
ments taken in the ſheriff's tourn, becauſe it takes away his 
power of awarding proceſs, and giving judgment on ſuch in- 
dictments. From thence the inference was probably drawn, 
that it was a virtual repeal zz 2; for it would be a whimſical 
conſtruction of the ſtatute of 1 Ew. 4. to make it abrogate 
the power of bailing by the 1hcrifts, in reſpect to their own 
juriſdiction, and to let it ſubſiſt in reſpect to the juriſdiction of 
the juſtices. Suppoſe that the ſheriff as conſervator of the 
peace, ſhould have commutted a perſon to gaol for a breach of 
the peace, and that an indictment in his tourn had been found 
againſt the perſon for the oftence, the ſheriff could not have 
bailed him: but if the arguments on the other fide be well 


founded, as ſoon as the indictment had been delivered to the 
| Juſtices of the peace, he might have bailed him. Again, the 


ſheriff could not bail on inditments in his tourn, where he 
could apportion the bail to the magnitude of the offence, but he 
could bail on indictments of treſpaſs before juſtices, where he 
had no rule to guide his diſcretion. For theſe reaſons, and from 
theſe apparent incongruities, it is evident, either that indiQ- 
ments before juſtices are not within the purview of the ſtatute 23 
Z. 6. or that the ſtatute is virtually repeated i 7oto by the ſtatute 


21 Edw. 4. It has been alledged, that che ſtatute of 1 Fg. 4. 


could not have been conſidered as a repeal of the ſtatute 23 H. 6. 
becauſe the practice of bailing, by the ſheriff, priſoners for treſ- 
paſs by obligation, ſubſiſted after the 1 Ed. 4, and the year 
book 7 Ed. 4, 5. is inſiſted on. In that caſe the obligation 


was taken to a ſtranger. The ſtatute 23 Hen. 6. was pleaded, 


and Cateſby a Serjeant of counſel with the Flaintift, objects to the 
concluſion of the plea, which objection is allowed, The 
reporter ſeems to have no other object in view, than to give the 


opinion of the court as to the plea, for the report 1s very ſhort, 
and only to one point; what became of the cauſe afterwards 


| does not appear. No concluſion can be drawn from this caſe of 


ulage ; 
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uſage ; it ſhould rather ſeem, that the ſheriff in taking the 
bond in the name of a ſtranger, was confcious that he could not 
take it in his own name, and meant to elude the law. The au- 
thority of the text writers is next to be conſidered, and the uſage 
ſince the ſtatute of 1 Fd. 4. was paſſed. The counſel far 
the Plainti{F have inſiſted on the paſlages in Fitz. Nat. Brevium 
564, and 565, Tit. Mainprize, where it is laid down, that the 
ſheriff is bound by the ſtatute of 23 H. 6., to let to bail perſons 


indicted before juſtices in treſpaſs, if they be not condemned. 


But in the ſame chapter, and in the next paragraph, it is like- 
wiſe ſaid, chat the ſheriff upon a writ ſued out of chancery, 
may bail perſons condemned in treſpaſs before juſtices, which 
is clearly not law. This ſhews the inaccuracy of the author, 
and invalidates his firſt propoſition, ſo far as it depends on his 
authority. The firſt propoſition relative to the ſtatute of 23 
H. 6, has nothing to do with the writ of mainprize which is 
the ſubject of the chapter; and there is a manifeſt contradiction 
between that and the ſubſequent paragraph, in reſpe& to per- 
ſons condemned by juſtices. From the inconſiſtency therefore 
of the paragraph relied on with the next that follows, and from 
its irrelevancy to the ſubject, there ariſes a ſuſpicion, that it is 
an interpolation by ſome injudicious perſon. Streſs has alſo 


been laid on what is ſaid by Hale, 2 P. C. 132, and 136. In the 


former paſſage he oblerves, that perſons in cuſtody by writ or 
proceſs iſſuing from other courts, although bailable by ſuch 
courts, were not bailable by the writ % homine replegiando, nor 
by the ſheriff viztute officiz, till the paſſing the ſtatute 23 Hex. 6. 
c. 9. From this dium it thould appear that he thought the 
power of the ſheriff was enlarged by the ſtatute ; and in p. 136, 
he expreſsly ſays, that in ſome reſpects the ſheriff's power of 
bailing in offences not capital, was enlarged by the ſtatute, and 
that there is not only power, but command to the ſheriff, to let 
out by ſufficient ſureties, parties arreſted in perſonal actions, and 
upon indictments of treſpaſs. But Lord Aale does not farniſh 
us with the grounds, on which his opinion, as far as it can be 
collected from theſe aa, is founded, in that accurate and ſatis- 
factory manner which is uſual with him. It does not appear, 
that he any where confidered the effect which the ſtatute 
1 Edw. 4. c. 2. might have upon the 23 Zen. 6. c. o, admit- 
ting the ſheriff's power to have been thereby extended. To this 

| authority 
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authority of Hale may be oppoſed that of Hawkins, who ſays, 
b. 2. c. 10. J. 74, there is not the leaſt intimation of an intent 


to enlarge the ſheriff's power in taking indictments, but the 


„ whole purport of it (the ſtat. 1 Ed. 4.) is to reſtrain him from 


% proceeding upon them. It has alſo been held, that this ſta- 


* tute takes away the power which ſheriffs had by the common 
law, and the ſtatute 23 Hen. 6. c. g. of bailing perſons indicted 


before him in his tourn, and obliges him to return ſuch indict- 


e ments to the juſtices at the next Seſſions.“ And C. 2. c. 15. 


bk 27, It ſeems certain that by the common law, the ſheriff 


„might bail any perſon who was indicted before him at his 
« tourn, for felony, or any other crime that is bailable, becauſe 
e he might both award procels, aud alſo give judgment againſt 
the perſon ſo indicted; and it is a general rule, that whoſoever 
« 3s judge of the offence may bail the oftender. But it is holden 
that at this day the ſheriff has loſt his power by reaſon of 
4% 1 Ed. 4. c. 2. 

Io the authority alſo of Hale may be oppoſed the ſilence of 
Lord Coke (a) and Staunford (b), who make no mention of the 
ſtatute 23 Zen. 6. though each of them has written expreſsly on 
the ſubject of bail. Dalton (c) indeed mentions it, without the 


| leaſt comment, and takes no notice of 1 Ed. 4. On the whole 


therefore, it appears that no great weight can be laid on the au- 
thority of text writers, who have conſidered the ſtat. 23 H. 6. in 
reſpect to this point, as an exiſting law, for they do not ſeem to 


have paid much attention to the ſubjeR, nor to have taken into 


their conſideration the ſeveral ſtatutes in pari materid. It is ſuf- 
ficient to warrant the judgment of the court of King's Bench, if 
for the reaſons already given, this conſtruction of the ſtatute ſhall 
only appear to be probable, ſince the main ground on which 
that judgment will reſt is the univerſal uſage that has taken place 


throughout the kingdom, except in the city of Briſtol. Such 


uſage muſt now be nndertiood to have prevailed from the time 
of the ſtat. 1 Fd. 4. Suppoſing then the conſtruction of the 
23 Hen. 6. to be doubtful, and that the authorities cannot be re- 
conciled, conſtant uſage would in ſuch cafe, be the beſt expoſi- 
tor of an antient ſtatute. For theſe reaſons, it ſeems that the 
judgment ought to be affirmed. 


(e) 2 Inft. Weſt. 1. c. 15. 4 Inſt, c. 31, (5) B. 2. c. 18. tit. Maingrize. (e) Cap. 95. 
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Lord Ch. J. Eyre. I am fo unfortunate as to differ a ſecond 
time from my brethren ; but I am bound by my opinion, and it 
is my duty to deliver it. 

Tbe effect of the judgment in this cauſe for the Defendant in 
error, is to make the ſolemn act and deed of the party, his wri- 
ting obligatory under ſeal, null and void. The grounds in law 
producing ſuch an effect, ought to be clear and cogent. Both 
parties refer themſelves to the ſtatute 23 H. 6. c.9; the De- 
Fendants in error to impzach the bond, as a bond taken by 
'ſheriffs by colour of their office, in other form than that which 


is warranted by that ſtatute, and therefore by the expreſs words 


of the ſtatute declared to be void; the Plaintiffs in error, to 
maintain the bond, as made to them by the name of their office, 
-upon the condition and in the form warranted and even re- 
quired by that ſtatute. If che words of the ſtatute, according 
to their literal and obvious interpretation, were to be our ſole 


guide, this bond muſt be held to be good ; for that ſtatute re- 
quires, © that ſheriffs ſhall ler out of priſon all manner of perſons 


by them arreſted, or being in their cuftody, by force of any writ, 


bill, or warrant, in any action perſonal, or by cauſe of indict- 
ment of treſpaſs, upon reaſonable ſureties of ſufficient perſons, 
having ſufficient within the counties where ſuch perſons be { let 


to bail or mainprize, to keep their days in ſuch place as the ſaid 
writs, bills, or warrants ſhall require;” and the obligation to be 


taken for any cauſe aforeſaid, of any perſon or by any perſon, 


which ſhall be in their ward, is to be to themſelves by the name 


.of their office, upon condition that the prifoner thall appear at 


the day contained in the writ, bill, or warrant, and in ſuch place 
as the writ, bill, or warrant fhall require. Such being the re. 


quiſition of the ſtatute, this is in point of fact an obligation made 
to the Plaintiffs in error, by the name of their office, by the De- 
fendant in error, who was in their ward, by the courſe of the 


law, upon a capias by cauſe of an indictment of treſpaſe, upon 
condition that he thould appear, which is keeping his day, at the 
general Quarter Seſſions, which was the place in which the writ 
required him to appear. But 1t has been argued, that by con- 
ſtruction, the words © by cau/e of indiftment of treſpaſs” in the firit 
of the two branches of the ſtatute, which I have ſtated, are to be 


qualified and reſtricted to indictment of treſpaſs before the theritt 
ain his tourn, and it 18 added, that by An unplication from the 
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ſtatute of 1 Ed. 4, which ſtatute takes from the ſheriff the power 
of proceeding upon indictments taken before him in his tourn, 
ſheriffs have no power under 23 H. 6, to let out of priſon upon 
ſurety any perſons arreſted or being in their cuſtody by cauſe of 
indictment of treſpaſs. I may have occaſion to take ſome notice 
of this implication hereafter; at preſent I ihall only obſerve upon 
it, that it will ſuffice for the Defendant in error, if he can make 
out that the indictment for treſpaſs mentioned in the ſtatute of 
23 H. 6. means indictment taken before the ſheriff in his tourn, 
even though he ſhould fail to eſtabliſh his implication from the ſta- 
tute of 1 Ed. 4; for I agree, that if by the ſtatute 23 H. 6, the 
ſheriff. could only bail perſons in his cuſtody upon indictment 
of treſpaſs taken before him in his tourn, this obligation by a 
perſon arreſted by capias upon an indictment taken before the 
juſtices at their Quarter Seſſions, will be null and void. To 
maintain the propoſition as [ have ſtated it, on the part of the 
Defendant in error, he muſt begin with proving that by the true 


conſtruction of the ſtatute 23 H. b., the indictmentof treſpaſs there 


mentioned, means an indictment taken before the ſheriff in his 
tourn. If he argues, that becauſe the ſtatute 1 Edw. 4. hath 
taken from the ſheriff the power of proceeding upon indictments 


taken before him in his tourn, therefore by implication the ſhe- 


riff's power of taking bail upon indiaments for treſpaſs under 
the ſtatute of 23 H. 6. is taken away, he begins at the wrong 
end. It may be taken away, if it never extended to any indict- 


ments but thoſe taken before him in his tourn, but if it did ex- 


tend further, there is no colour for ſuch an implication: he 
muſt firſt prove therefore that it did extend no further. But 
this he has not proved to my ſatisfaction. Such a conſtruction 


of the ſtatute, would, in my judgment, be as contrary to the 


ſpirit, as it would be to the letter of it, I am of opinion that 


neither the letter nor the ſpirit of the ſtatute, nor the law as it 


flood at the time of the making of the ſtatute, nor the law as it 
ſtands at this day, reſpecting bail and mainprize, will bear out 
{uck a conſtruction, I go further, will admit of it. This propo- 
ation I take to be clear, at the common law, and in the reſult of 
all the old ſtatutes upon the ſubject, all. perſons in cuſtody upon 
meſne proceſs, for any cauſe ſhort of treaſon or felony (ſome 
foreſt caſes and caſes of commitments per /peciale mandatum (a) 


(a) Haul. . 2. c. 15. /. 36, 37, 38, tit. Bail. 2 Inſt. 186, 
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perhaps excepted) were repleviſable, and were to be delivered out 
of priſon by thoſe who had the cuſtody of them, who were prin- 


cipally ſherifts, and bailiſfs of franchiſes, upon ſecurity. All 


the writers agree, that the ſheriff did ex officio deliver to mainprize 
all ſuch perſons in cuſtody upon meſue proceſs, iſſued by him- 
ſelf. It appears from the regiſter, as well as from all the text 
writers, that either by the writ de bomine replegiande, or de manucap- 
tione, (not to mention the writ de od:o et atid, which being very 
ſpecial, and confined to one caſe, I paſs by,) the ſheriff did deli- 
ver to mainprize, all perſons in cuſtody upon meſne proceſs, 
iſſued by himſelf. It allo appears from the regiſter, that the 
friends of the perſons in cuſtody might, if they thought fit, go 
to the court of Chancery, and there take thoſe perſons to main- 
prize; and then obtain a writ to the ſheriff to deliver them. 
Aſſuming it therefore as the law of the land, that in one man- 
ner or other, all perſons in cuſtody on meſne proceſs on indict- 
ments for treſpaſs, were repleviſable by the theriff, and alſo by 
Chancery, in which laſt caſe, the ſheriff was the miniſter to 
deliver the party, I aſk, whether when a mode was to be deviſed 
for taking bail in all perſonal actions, it was not ſound policy, 
and in the ſtricteſt analogy to the law as it then ſtood, that Par- 
lament ſhould interpole to give eaſe to the ſubject, by ſubſti- 
tuting the ready and cheap method of taking bail, and to remove 
the occaſions of the extortion mentioned in the preamble of the 
ſtatute, by requiring and compelling the ſheriff to take bail, in the 


caſe of all indictments for treſpaſs, in the roora of the circuitous 


and expenſive courſe by writ, or by taking the priſoner to main- 
prize in the court of Chancery. I confeſs I did not imagine that 
any man could read the ſtature of 23 H. 6., ſuppoſing the ground 
which I have taken to be ſolid, and doubt whether it was the 
meaning of that ſtatute, to give this eaſy mode of letting to bail 
perſons in cuſtody on meſne proceſs in the caſe of all indict- 
ments for treſpaſs. The language of the ſtatute is not neutral 
in this argument, it is not only proper for the caſe of meſne pro- 
ceſs on all indictments, whereſ{oever found, but the whole com- 
poſition and arrangement of the words of this branch of the ſta- 
rute, and the whole context require, that the relief intended for 
the ſubject, ſhould not be confined to the cate of proceſs upon 
indictments before the ſheriff himſelf, and in truth, hardly ad- 
mit of that caſe being included in the ſtatute. Let the words 


of the ſtatute book ſpeak for themſelves: * And that the ſaid 


„ fſhetiffs. 


428 
1795. 
—— 


BENSGOUu GN 
D. 

Nossirrx, 

in Error. 


429 
1795. 
— 

BexGougGa 
Vs 


RossiTrE8, 
in Error. 


| CASES IN HILARY TERM 


8 ſheriff, and all other officers and miniſters aforeſaid, ſhall let 
«- out of priſon all manner of perſons by them or any of them 
« arreſted, or being in their cuſtody, by force of any writ, bill, 


or warrant, in any action perſonal, or by cauſe of indictment 


« of treſpaſs upon reaſonable ſureries of ſufficient perſons, hav- 


« 1ng ſuflicient within the counties, where ſuch perſons be ſo 


& let to bail or mainprize, to keep their days in ſuch place, as 
the ſaid writs, bills, or warrants ſhall require.” That theſe 
were words proper to be uſed by the legiſlature, ſuppoſing them 
to have intended to extend the provifion to al! indictments for 
treſpaſs whereſoever taken, I think no man will deny, Let us 


attend to the arrangement of them: they cloſe the enumera- 


tion of the caſes, in which the ſheriffs and other officers are to 
let perſons out of priſon. By cauſe of indictment of treſpaſs” is as 
comprehenſive a term, as © any action perſonal” which immedi- 
ately precedes it; and it ſtands part of an enumeration of caſes, 
followed by the declaration of the condition, upon which all 
theſe perſons are to be let out of priſon. Now mark the condi- 


tion; it ts upon reaſonable ſuretiet, tf. © to keep their days, in ſuch 
A place as the faid writs, bills, or warrants ſhall require.” This 


condition, from the nature af it, as well as from the place it 


holds in the compoſition of the whole period, muſt apply to 


perſons arreſted upon indictments of treſpaſs, as well as to 


_ perſons arreſted in perſonal actions. Then let it be confi. 


dered, for what theſe perſons arreſted on indiaments of 
treſpaſs, are to give ſureties. It is © zo keep their days in ſuch 


place, as the faid writs, bills, or warrants fball require; apply 


theſe words to the perſonal action, and they mark diſtinctly 


that it is a perſonal action, in any place, and before any court. 


Can they be conſtrued differently as applied to the indictment 
for treſpaſs? and particularly, can they, without extraordinary 
violence, be tied up to one place only, the ſheriff's own 
tourn? I will here obferve, that the condition for keeping 
their day, in ſuch place as the ſaid writs, bills, or warrants 
ſhall require, being neceflarily applicable to the caſe of per- 


| 4ons arreſted by cauſe of indictment of treſpaſs, as well as 


to perſons arreſted in perſonal actions, will afford an anſwer 
to a verbal criticiſm, by which it was attempted to reſtrain 
the writ, bill, or warrant, in the firſt part of the ſentence, 
xo the perſonal action. That criticiſm had its uſe; it was 
200M to ſmooth the way for a limited conſtruction of the words, 


indidment 
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indictment of treſpaſs” conſiſtent with a general conſtruction of 
the words © per/onal action; for which there could hardly be a 
colour, if the words © writ, bill, or warrant,” were underſtood to 
apply to both. That they muſt apply ro both, is not only ma- 
nifeſt from the frame and compoſition of the whole paragraph, 
but this abſurdity will follow if they are not ſo underſtood, that 
the Legiſlature muſt be ſappoſed to have intended to command 
the ſheriffs and other officers, to let perſons arreſted on ſome in- 
dictments of treſpaſs out of priſon, without any condition at all. 
This condition of keeping their day &c, being neceſſarily applica- 
ble to the perſons indicted of treſpaſs, this further obſervation 
ariſes upon the terms of it. They are to keep their day, in ſuch 
place, as the writs, bills or warrants ſhall require; in a ſubſequent 
branch of the ſtatute this is explained to mean, that the priſoners 
ſhall appear at the day, and in ſuch places, as the writs bills or 
warrants ſhall require, which I take to be perfectly inapplicable 
to the caſe of a priſoner in cuſtody, on an indictment in the ſhe- 
riff's tourn, who would ſtand committed till he ſhould be deli- 
livered in due courſe of law, If we confider this branch of the 
ſtatute with the whole context, we ſhall find that it is a part of a 
general plan, for the regulation of the conduct of ſheriffs and 
other officers, in their iniſterial capacity only, and in reſpect of 
articles in which they have a duty in common. It was hardly 
to be expected, that in a well digeſted ſtatute of ſuch a kind, one 
ſhould find fo anomalous a proviſion, crouded in as a regulation 
of the conduct of the ſheriff in his zugicial capacity, in which he 
muſt always act, when ae lets out of priſon upon ſurety, perſons 
taken upon indictments before himſclf in his touran. When the 
Legiſlature thought fit to interpoſe for the regulation of the con- 
duct of ſheriffs in their judicial capacity, as was done in the firſt 


year of the reign of Edo. 4., when the act paſſed authoriſing juſ- 


tices of peace to award proceſs upon indictments taken in ſheriff's 
tourns, they confined themſelves ſtrictly to his judicial capacity, 
and ſtewards and bailiffs of franchiſes, who are connected with 


him in his miniſterial capacity only, are not even mentioned in 


che act. That ſtatute requires him to ſend indictments taken 
before him in his tourn, to the juſtices of the peace, at their next 
ſeſſions, who are to iſſue proceſs upon them, and forbids the 
meriff to iſſue any ſuch proceſs. The text writers have taken oc- 
caſion from hence to imply, upon very probable grounds, that 

Vol. II. 58 this 
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this takes away the power of a ſheriff to bail ex officio, as at 
the common law, which power to bail, they ſuppoſe to be in- 
herent in the power to proceed; and from thence it w as too haſtily 
concluded, in the argument in this cauſe, that the ſheriff's power 
to bail perſons arreſted upon indictments of treſpaſs, under the 
ſtatute 23 H. 6., which is not ex icio, nor at the common law, 
nor inherent in his judicial capacity, bur wholly attached to his 
miniſterial capacity, as I have before obſerved, was alſo by im- 
plication taken away, But fo far is this conſequence from being 
juſt, that I think it might be maintained, that in the caſe of a 
perſon arreſted by virtue of proceſs from the ſeſſions, upon an 
indictment taken before the ſheriff in his tourn, and removed 
according to the ſtatute of 1 Ed. 4., though the ſheriff could not 
bail him ex officio, he would be bound to bail him by the ſtatute 
of 23 H. 6. Some paſlages in Mr. Serjeant ZHawkins's book in 
his chapter upon bail, have been ſuppoſed to countenance this 
notion, that the ſtatute of 1 Ed. 4 hath, by implication, taken 


away the ſheriff's power to bail on indictment for treſpaſs, 


by virtue of the ſtatute of 23 H. 6. But if thoſe paſſages are 
conſidered with their context, and with other paſſages upon the 


ſame ſubject, in 2 Hale's Pleas of the Crown, c. 1), it will 


manifeſtly appear that they have been miſunderſtood, The 
paſſage in Hawkins relied upon, was a part of the 25th 
ſection of c. 15. b. 2. title © Bail. I will barely ſtate it with 
its context; it will ſpeak for itſelf. But it ſeems certain that 
« by the common law, the ſheriff might bail any perſon who 
« was indicted before him at his tourn, for felony or any other 
% crime that is bailable, becauſe he might both award proceſs, 
« and alſo give judgment againſt the perſon ſo indicted ; and it is 
« 4 general rule, that whoſoever is judge of the offence may bail 
the offender. But it is holden that at this day, the ſheriff has 
<« Joſt his power, by reaſon of 1 Ed. 4. c. 2., by which it is enacted 
that the ſheriff ſhall not proceed on any ſuch indictment, but 
« ſhall remove it to the next ſeſſions of the peace.” What is 
the power which Hawkins ſuppoſes the ſheriffs to have loſt by 


reaſon of 1. Ed. 4.? evidently that power which he ſays the ſhe- 


riff had at the common law, becauſe he might award proceſs, 
Having thus ſhewn what {whine has not ſaid reſpecting the 


farute 23 H. 6., I will now ſtate what Zitzherbert in his Natura 


Brevium 
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Brevium has ſaid, reſpecting the ſheriff's taking bail on indict- 
ment of treſpaſs. The paſſage I refer to is in fo. 565, of the 
edition by Sir M. Hale, upon which circumſtance I would ob- 
ſerve, that the opinion of Fitgherbert who wrote long after the 
Paſſing of the Act of 1 Ed. 4. for he was a judge of the Court of 
Common Pleas in the time of Henry 8., has in a degree the ſanction 


of the whole intervening period, between him and Sir M. Hale, 


who publiſhed his edition in the year 1660; for it can hardly be 
1magined, that if the law had been taken to be otherwiſe during 
any part of that period, and particularly in Sir M. Hale's own 
time, that he would have ſuffered it to pas without obſervation. 
The pailage is this,“ If a man be ſued in debt or treſpaſs, and 
be arreited by capias or exzgent, and kept in priſon, he may ſue 
« 4 writ to the ſheriff out of the Chancery, to take bail of him 


e to appear at a day &c. and that he ſet him at liberty &c. But 


now by the ſtatute made 23 H. 6. every ſheriff is bounden to 
let to bail every one in his cuſtody, who is arreſted by writ, 
« bill or warrant, in any action perſonal, or upon indictment of 
< treſpaſs, if they offer reaſonable ſureties to appear at the day 
% Kc. in ſuch places where the writ, bill &c. is returnable.” The 
caſe cited at the bar from the year book, of 7 Ed. 4. fo. 5. Pl. 1 ö., 
which aroſe upon a bond for the appearance of a perſon arreſted 
on an indictment for treſpaſs, which was held to be void, be- 
cauſe not made to the ſheriff by his name of office, according to 
the ſtatute of 23 H. 6., is a cafe in point againſt this extravagant 
notion of the effect of the ſtatute of 1 Ez. 4, and affords a very 
ſtrong inference, that the ſtatute 23 H. 6. was at that time un- 
derſtood to extend to indictments for treſpaſs, and that it was 
the practice of the ſheriff to take bail in that caſe. I have not 
been able to trace when it began to grow into diſuſe; I agree 


that it is now gone into diſuſe, in a very great degree, and I con- 


jecture that it could not have been in general uſe even in Sir Ed- 
ward Coke's time, or at any time ſince; for I believe neither he 
nor Hawkins, when they are treating of bail in criminal caſes, 
take the leaſt notice of the ſtatute of 23 H. 6., as applicable to the 
caſe of bail on indictment for treſpaſs. Sir M. Hale does mention 
the ſtatute, but paſſes it over without obſervation. Why it ſhould 
have gone into diſuſe, is very eaſily accounted for. Juſtices of 


the peace have authority by ſtatute in ſome caſes, in others 
as incident to their judicial authority, to take bail, and to take 


bail 
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bail by recognizance, which is more effectual than bail by ob- 
ligation. The court of King's Bench and the individual judges 
of that court take bail, and the application is now made to them. 
This diſuſe ſeems to have puzzled the framers of the 4 and 5 W. & 
M. c. 18. Ihe ſtatute of 23 H. 6. had excepted out of the 
number of perſons to be let out of priſon, upon ſurety by that 
acl, ſuch as ſhould be in ward by capras utlagatum. The ſtatute 
of 4and 5 W. & M. directs the ſheriff to let one in ward by 
capias ultagatum out of priſon, and it provides, that all perſons out- 
lawed in the court of King's Bench, other than for treaſon or 
felony, which muſt I think include outlawry on indictment for 
treſpaſe, and arreſted upon any capias utlagatum out of the ſaid 
court, ſhould be let out of priſon by the ſheriff upon ſurety. 
This is a repeal of the ſaving in 23 H. 6., and ſeems to be an ex- 
tenſion of the power given by that ſtatute to the ſheriff, ro bail 
in the caſe of indictment for treſpaſs. But then the ſtatute pro- 
ceeds to regulate the terms, upon which the party is to be diſ- 
charged, with reference to perſonal actions only, for the ſheriff 
1s to take an attorney's engagement to appear, or a bail bond, as 
it may happen to be a caſe, where ſpecial bail is or is not 
required. But let this non-uſer be of an old or a late date, will it 
repeal this ſtatute of 23 H. 6., as to bail on indictments, when as 
to every other part of it, it is daily and hourly ated upon? 
Could it be ſaid to the court of Chancery, that it ſhall not iſſue 
the writ de homine replegiando, becauſe the habeas corpus act has 
provided another and a better remedy, or that it ſhall not iſſue 
the writ de manucaptione, nor let a priſoner to mainprize, by its 
own immediate authoricy, becauſe fince the paſſing of this ſta- 
tute of 23 H. 6, it has not been the practice to apply to that 
court? If this is not to be ſaid, I cannot diſcover upon what 
grounds of law this bond is to be impeached, unleſs a great deal 
more can be made than I conceive can be made in this caſe, or 
ought to be made in any caſe, of the argument ab incenvenients. 
Juſtices of the peace may be fitter to be truſted with a diſcretion, 
as to the quantity of ſecurity to be taken on indictment for treſ- 
naſs, than ſheriffs, The judges of the court of King's Bench, are 
in my judgment fitter to be truſted with fuch a diſcretion, and 
both juſtices of the peace and the judges take a better ſecurity 
than {heriffs can take. Let then the Legiſlature, if the matrer 
is of ſufictent weight to merit its interpoſition, alter the law. 


When 
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When it was ſaid, that the ſheriff who cannot take a recogaizance, 


and muſt take a bond, will put the money in his own pocket, if 
the party ſhould not appear at the day, that the proſecutor 
will have no remedy, and that the public juſtice of the country 
will be defeated, I anſwer that this is not well underſtood. I 
take it, that as well in caſes of arreſt upon indictments for treſ- 
paſs, as perſonal actions, if the ſheriff has let the party out of 
priſon upon bail, he mult return a cpi corpus; and when he has 
made that return, he is by the expreſs words of the ſtatute of 
23 H. 6. in the 14th branch of the firſt ſection, chargeable to 
have the body of the perſon at the day of the return, according to 
the. courſe of the court; if he has not the body to produce, I ſay 
that he is to be amerced, and being amerced he may then, and not 
till then, put the bond in ſuit to reimburſe himſelf. This is laid 
down in Dalton's Sheriff, and this I take to have been the antient 
courſe of proceeding, in all cafes where the ſheriff had not the 
body ready after his return of ceps corpus, though I have not 
hitherto been able to trace, when the mode of proceeding by at- 
tachment againſt the ſheriff, was firſt ſubſtituted in the room of 
the amercement (a). If this be ſo, the inconvenience is far leſs 
urgent than it was ſuppoſed to be; but more or leſs urgent, I am 
of opinion that it cannot repeal the ſtatute of 23 U. G., that there 
is nothing to impeach the validity of this bond, and conſequent- 
ly that the judgment of the court of King's Bench is erroneous 


* 


(4) Though there are ſome inſtances of ( 24 and 25. third edit. 1724, an amerce- 


attachments being granted againſt ſheriffs for 
atotal diſobedience to the king's writ, as in 
43 Ed. 3. 26. pl. 5, and other books, 
yet where there was a return of cep# corpus, 
and the ſheriff did not produce the Defend- 
ant, the mode of compelling him fo to do, 
was an amercement, 7 ear Books 7 Hen. 4, 11. 


11 Hen. 4, 57 36 Hen. 6. 24. 27 Hen. 8, 29, 


cited Fro. Ar. tit. Amerce ment, I Roll. Abr.g3. 
#1. 17. 8 Co. 40. J. Cro. Elis. 624, $08, 852. 
1 Ventr. 55, $5.2 Saund. 60. 3 Mod. 84. 3 Salk. 
314. Dalton Sher. c. 37. Lily's Prac. Reg. 
$3. Stat. 13 Car. 2. St. 2. c. 2. f. 3. This 
practice of amercing the ſheriff appears to 
have continued from the earlieſt times down 


to the beginning of the reign of Geo. 2. and 


to have given way to the proceeding by at- 


tachment, at ſome period between the years 


1724 and 1729: for in Beban Injlit. Leg. 


ment 1s pointed out as the method to com- 
pel the ſheriff to return the writ, and alſo to 
bring in the body, after being ruled, not a 
word being mentioned of an attachment for 
that purpoſe: in the Jur. Chr, B. R. 7th 
edit. 1727, vol. 1. . 57, 58, an amercement 
is mentioned as the courſe uſyally purſued 
after ruling the ſheriff to bring in the body; 
or after a peremptory rule an attachment, as 
being a more ſpeedy way of proceeding, 
And in the caſe of Smith v. Nortin, 
Mic. 3 Gev. 3. Wa. 4 Barnardiſ. 
Rep. B. R. 246, on a motion for an attach- 
ment for not bringing in the body after ſe- 
veral rules, it is ſtated * that amercements 
* only uſed to be the method of inforciog 
*« theſe rules, but /ately they had granted «- 


e tachments,”” 
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and ought to be reverſed. But as the majority of the judges 


are of a different opinion, the Judgement of that court muſt be 


affirmed. 


Judgment aflirmed. 


Brooks UV. WILLE x. 


N this action of replevin (a), the declaration contained n 
counts, the firſt for taking ſheep at the pariſh of Mildenball 


in a place called Undley Common; the ſecond, for taking them at 


the pariſh of Zakenheath in a place called Urndley Common. 

To the firſt count ron cepit was pleaded, on which iſſue was 
joined, and found for the Defendant. To the ſecond, avowry 
for damage feaſant to the Defendant's right of common for all 
commonable cattle, except ſheep. 

Pleas in bar, 1. A preſcription for common for 20 ſheep on 
the locus in quo, viz. Unaley Common, on which iſſue was joined 
and found for the Plaintiff, 2. Common by cauſe of vicinage, 
on which the iſſue was found for the Defendant; and the judge 
did not certify that the Plaintiff had probable cauſe for pleading 
ſuch matter, under 4 Ann. c. 16. And now a rule being 
granted to ſhew cauſe, why the prothonotary ſhould not tax the 
Defendant the coſts of thoſe iſſues which were found for him, 
and why they ſhould not be deducted from the coſts of that 
iſſue which was found for the Plaintiff, and alſo from the gene» 
ra) coſts of the cauſe to which the Plaintiff was intitled, by hav- 
ing one iſſue found in his favour, by which it appeared that he 
had a cauſe of action, : 

Le Blanc Serjt. ſhewed cauſe. By the practice in this court 
the Plaintiff having obtained a verdict on any one iſſue, is intit- 


led to the coſts, not only of that, but alſo of all the others though 


found for the Defendant. Bull. N. P. 335. Mic. 4 Geb. 3. 
Bridges v. Raymond, 2 Black. 860. Norris v. Waldron, ibid. 1 199. 
This being the general rule, the next queſtion is, in what man- 
ner the ſtat, 4 Anne c. 16. is to be conſtrued? That ſtatute / 4. 
enacts, © that it ſhall be lawful for any Defendant or tenant in 


any action or ſuit, or for any Plainiiſf in replevin, with the leave | 


(a) Ante 224+ 


of 
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of the Court, to plead as many ſeveral matters as he ſhall think 
necellary for his defence.“ And / 5. provides, © that if any ſuch 
matter {hall upon a demurrer joined, bejudged inſufficient, coſts 


Hall be given at the diſcretion of the court; or if a verdict hall 


be found upon any iſſue in the ſaid cauſe, for the Plaintiff or 


demandant, coſts ſhall alſo be given in like manner, unleſs the 


judge who tried the ſaid iſſue, ſhall certify that the ſaid Defend- 
ant or tenant, or Plaintiff in repletin had a probable cauſe to plead 
ſuch matter, which upon the ſaid iſſue ſhall be found againſt 
him.” Now it has been determined, that this ſtatute extends 
only to the coſts of the pleadings, and does not include thoſe of 
the iſſues, Page v. Creed, 3 Term Rep. B. R. 491. 

Adair Serjt. contra, urged the diſtinction taken in Butcher 
v. Green, Dougl. 677 (a) vis. that where the general iſſue only 
was pleaded, and a verdict found for the Plaintiff on ſome counts, 
and for the Defendant on the others, there the Defendant was not 
intitled to his coſts on thoſe counts which were found for him; 
but where different iſſues were joined on different pleas, there the 
Defendant was allowed the coſts of the iſſues which were found 
in his favour, Ie allo cited Dodd v. Fodarell, 2 Term Rep. B. 
R. 235. in which it was holden, that where ſome iſſues in reple- 
vin were found for the Plaintiff which intitled him to judgment, 


and others for the Defendant, the Defendant ſhould be allowed 


the coſts of thoſe iſſues which were found for him, out of the 
general coſts of the verdict, unleſs the judge ſhould certify. 
After time taken to conſider, the court on this day declared 
that it appeared upon inquiry to be by no means the ſettled 
practice of the court of King's Bench to confine the ſtatute 
4 Ann. c. 16. to the coſts of the pleadings, in all cafes, and that 
both on the words and ſpirit of the ſtatute, and on principles of 
juſtice, the Defendant was intitled to have the coſts allowed of 
the trial of the iſſue which was found for him, and not of the 
pleadings alone, The rule therefore was made abſolute. 


Rule abſolute. 


(a) Svo. Edition. 
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LAT EKO W ». EAM ER and BURN ETI Sheriff of 
| Middleſex. 


HIS was an action of trover, the circumſtances of which 


were the following. The late ſheriff had levied an execu- 


tion at the ſuit of one Barlow on the goods of one Martin, the 
value of which, Lat, in order to aſſiſt Martin, advanced to the 
officer in poſſeſſion, but neither took a bill of ſale, nor removed 
the goods from Martin's lodgings, in which they were taken. 
After this, another execution was levied by the preſent ſheriff 


on the ſame goods, at the ſuit of one Holbird againſt Martin, upon 


which notice was given by Lattoww, that he had purchaſed them 
under the former execution ; notwithſtanding which, the ſhe- 
riff removed them, and in conſequence this action was commen- 
ced. After ſervice of the writ, the ſheriff ſummoned a jury to 
determine in whom the property of the goods was, who declar- 
ed them to be the property of Lattow, Holbird being preſent at 
the inquiſition, However, the ſheriff being indemnified by 
Holbird, did not deliver up the goods to Latkozww, who therefore 
proceeded in the action. At the trial, the inquiſition was re- 
ceived in evidence by Mr. J. Buller who far for the Chief Juſ- 
tice, and who left it to the jury upon the whole of the caſe, to 
decide whether Latlom meant merely to redeem the goods for 
the uſe of Martin, or to become himſelf the real purchaſer ; : 
and the verdict was found for the Defendants. 

Clayton Serjt. now moved for a new trial, on the ground that 
the verdict was contrary to evidence, contending that the in- 
quiſicion on the claim of the property, was concluſive evidence 
in favour of the Plaintiff as againſt Holbird, who was preſent at 
the time when it was made before the ſhieriff. 

Lord Ch. J. ExRE. This proceeding of the ſheriff could not 
be concluſive in any caſe, for inqueſts of office are always tra- 
verſable. In treſpaſs where the ſheriff was the real Defendant, 
and not the nominal one, as 1n the preſent inſtance, ſuch an in- 
quifition would perhaps be evivence to leſſen the damages, by a 
ſort of argum-ntum ad bominem, but in the preſent caſe, I doubt 
whether it can be evidence at all of property in a third perſon. 

I much 
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I much doubt indeed, whether a ſheriff can, ſtrictly ſpeaking, 
hold any inquiſition as to property, except under a writ de 


Proprietate probandd, in replevin. 


BULLER J. I have not been able to find any cafe in which 
this point has come in queſtion. In Dalton's Office of Sheriffs (a), 
it is ſaid, © the ſafeſt and ſureſt courſe for the ſherift or officer 
< to take, is to inquire by a jury, in whom the property of the 
goods is ;” and this is repeated in Impey's Sheriff (b). Theonly 
caſe in which I have ſeen it mentioned is Cooper v. Chitty, (c) 
where it is alluded to in the argument, but taken no notice of by 
the court. But I think I ought not to have admitted the evi- 
dence at the trial, for the inquiſition is not under the king's 


writ, but merely a proceeding. by the ſheriff of bis own, au- 
chority. | 


Rule rd 


(a) 146. cap. zo. 0609 483. 605 4 Burr 20. 1 Blac. 65. 


I 


CRAUFURD and . Eastobs of Sir fl * w 


CRAUFURD D. CAI ES. H 


HE circumſtances of this caſe were the following. Anne 

the wife of the Defendant was firſt married to William 
Blomberg, who left her at his death, lands in Yort/bire of the 
value of 1200 J. a year, for her life. She afterwards married 
Walter Niſbet, which marriage was diſſolved by an act of Parlia- 
ment, by which the lands were confirmed to Mh during their 
joint lives, ſubject to a rent-charge of 2001. a year, which was 
thereby ſettled on the wife, during the ſame period. She then 
married the Defendant Caines, who together with her aſſigned 
the rent charge to Sir Hew Craufurd, during the joint lives of 
Ni/bet and her, and by the ſame deed covenanted to levy a fine 
of it, and further granted a rent charge to Sir Hew of the fame 
ſum, for ninety nine years, to be computed from the deach of 
Niſbet, in caſe he ſhould die in the life-time of Anne, ifſhe ſhould 
ſo long live, and alſo demiſed the lands to a truſtee tor a long 


term of years, to be computed in the ſame manner, in truſt for 


che better ſecuring the rent charge. 
Vol. II. . 5 U 


A fine ſur cognizance de 


a 


438 


1795. 
— 


LAT EKOW 
. 
Faves. 


Thur day 
Feb. 12th. 


A fine levied 
of a rent- 
charge, aſ- 
ſigned by 
way of an- 
nuity, will 
not give this 
court autho- 
rity to ſet 
aſide the an- 
nuity ſecuri- 
ties &c. on 
account of a 
defective 
memorial, 
there being 
neither a 
warrant of 
atto*ney to 
enter, nor 
jndgment 
actually en- 
tered, in this 
COurt. 
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1795. droit tantum was accordipgly levied by the Defendant and his 
| wife, and he gave as a farther ſecurity, a bond and warrant of 
*. attorney to confeſs a judgment in the court of King's Bench. 


Cravrurd 


CAINES. A ; 
7 A motion was ſoon afterwards made in that court, to fet aſide 


the annuity ; but pending the rule, Sir Heu died, no judgment 
having been entered on the warrant. And now a rule was 
granted in this court, to ſhew cauſe, why the annuity ſhould 
not be ſet aſide, the, deed, bond &c. given up to be cancelled, and 
tae fine vacated, on the ground that the memorial did not truly 
ſet forth the conſideration, 1700 4, being the ſum ſtated to have 
been paid, when in truth part of it was kept back by Sir Heu, 
that the, demiſe to the truſtee was omitted, and no mention 
made of the fine or the covenant to levy it. 
' Adair Serjt. thewed cauſe. This application, if made at all, 
ought to be to the court of King's Bench, in which the warranc 
of attorney was given, and where a motion to this effect has 
been already made. The only part of the tranſaction, of which 
this court can take cognizance, is the fine; but as that was re- 
gularly levied, and nothing appears to 3 it's validity, 
it muſt ſtand. Another objection to the rule is, that this is one 
of the excepted caſes in ſtat, 17 Geo. 3. c. 26, the eighth ſection 
of which enacts, that nothing in that act contained, thall extend 
to any annuity granted «* under any authority or truſt, created 
u Ad of Parliament.” But however that may be, it is obvious 
„ that nothing has been done i in this caſe, to give this court Jurif - 
diction of the ſubject matter. Le Blanc Serjt. who was going to 
e argue on the ſame fide, was ſtopped. by the Court, 
Ee on . Clayton Serjt. contra. With reſpe& to the objection, that the | 
e IB application ought to have been made to the court of King's Bench 


r it is to be obſerved, that the warrant of attorney which was to . 
e confeſs. a judgment, in an action at the ſuit of Sir ew Cranfurd, 0 
Woᷣas at an end with his death. It would therefore be uſeleſs to « 
1 apply to that court. The fine gives this court juriſdiction. It is i 

11 80 12 an aſſurance according to the terms of the act, and comes within 

the principle of thoſe caſes in which a juriſdiction has been aſ- 2 

ſiumed, Haynes v. Hare, ante vol. 1. 659, ex parte Cheſter, 4 Term + 4 

e Rep. B. R. 694. A fine is alſo the ſanction of the court to the « 

2 88 agreement of the parties, where an action bas been brought, and t 

be deere, of There 1 good cauſe, they will. order it to be vacated, Cro. y 

1 15 Eli. 5 11. | Hubert 8 caſe, 3 Lev. 36. Hutchinſon's _ 3 e 


ill. n5. Watts v. Birkett, The 3 is defective 
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an not ftating the conſideration truly, and alſo in omit- 
ting to ſtate the levying of the fine, which was in the nature 
of a freſh grant, diſtin from the aſſignment, and which alone 
conveyed the intereſt of the wife. And the memorial being 
yoid in part, is void in the whole. As to the argument, that 
this is one of the excepted cafes in the ſtatute 17 Geo. 3. c. 26, 
3t muſt be remembered, that the annuity 4n queſtion, as far as 
it reſpects Sir Hew Cramſurd, was not created by the act for diſ- 
ſolving the marriage between N and the wife of the De- 
fendant. 

The Court, without giving any decided opinion, as to the al- 
ledged detects 1n the memorial, held that as there was neither 
a judgment nor warrant of attorney in this court, they had no 
juriſdiction of the matter in queſtion ; that the fine did not 
give them juriſdiction, for it was not an action, within the 
meaning of the 4th ſection of the ſtatute, nor was it ſuch an aſ- 
ſurance as was meant by the 3d ſection; and that as there was 
no intrinſic defect in it, or irregularity in the mode of levying it, 
they had no authority to interfere, and order it to be va— 
cated. 


Rule diſcharged. 


VAUGHAN D. DAVIirs 


HE Plaintiff recovered a verdict for 200 J. againſt the 

Defendant in an action of treſpaſs for taking his goods, 
and the Defendant had previouily obtained judgment againſt 
the Plaintiff on a bond for 2000 J. who was ſurrendered in exe- 
.cution of that judgment. And now on the motion of Bond 
Serjt. a rule was granted to ſhew cauſe, why it thould not be 
referred to the prothonotary to take an account of the Camages 


recovered on the verdict obtained by the Plaintiff, and tax his 


colts thereon, and why the Defendant thould not be diſcharg- 
ed from the payment of ſuch damages and colts, when fo aſcer- 
tained and taxed, upon his entering ſatisfaction for the amount 
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A. having 
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verdict 
againſt B. for 
a {mail ſum, 
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ment again... 
J. for a lar- 
ger ſum, and 
taken him in 
execution, 
the court will 
permit the 
lum recover 
ed by A. by 


the verdict and the coſts to be deducted from the amount of the judgment of B, and ſatis faction io be enter 


ed for ſo much, notwithſtanding . is inſolvent, and has no means of pay: ing his Aton, bill, but by the 


ſam for which he obtained the verdict, 


thereof 
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thereof on the judgment recovered by him, in part diſcharge of 
that judgment, 2 Black. 826. Thruſtout v. Crafter, ante vol. 1. 
23 Schoole v. Noble, 217 Nunes v. Moaighant, 657 O Connor v. 
Murphy. 

Adair Serjt. ſhewed 1 on the part EO the attorney for the 
Plaintiff, on affidavits, ſtating that he had no fund to reſort to but 
the ſum recovered by the Plaintiff for the payment of his bill, the 
Plaintiff himſelf being inſolvent, the ſet- off therefore ought not to 
be allowed, till the attorney's bill was ſatisfied. He ſaid that the 
court would protect an attorney who was their officer, who 
would otherwiſe be without remedy, and that in the court of 


King's Bench the equitable right of ſetting off the ſum recover- 
ed in one action againſt that recovered in another, was always 


ſubject to the attorney's lien for his bill, 


for which he cited 


Mitchell v. Oldfield, 4 Term Rep. B. R. 123. and Morland v. 
Laſhley, B. R. Trin. 34 Geo. 3. (a). But 
On this day, after conſideration, the Court ſaid that the 
attorney's lien did not extend to prevent the parties in the cauſe 
from having the benefit of the ſet-off which was applied for 


in this caſe, and therefore made the 


Rule abſolute. 


BuLLER J. mentioned that a ſimilar deciſion had taken 
place this term in the court of Chancery, in a caſe of Barton v. 


Etherington. 


(a) Morland and Hammerſley v. Laſhley, 
Same v. Laſhley & Un. 


Both theſe cauſes were tried at the ſittings 
Trin. 34 Geo. 3. The firſt was an action upon 
the ſeparate bond of the Defendant; the 
ſecond upon the joint bond of the Defend- 
ant and his wife. 
tiff obtained a verdict, and in the ſecond 
was non-ſuited. In the ſame term Hen. 
derjon on the part of the Plaintiff obtained 
a rule to ſhew cauſe, why the colts of the 
nonſuit ſhould not be deducted from the 
ſum given by the verdict, in the firſt 
cauſe. ; 

Palmer ſhewed cauſe, 3 on the 


authority of Mitchell v. OClafield, 4 Term 


Rep. B. R. 123, that the attorney for 


the Defendants had a lien on the judg- 
In ſupport of the rule 
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ment ſor his coſts. 


In the firſt, the Plain - 


Hende) fon cited Barker v. Braham, 3 N. 
396, and attempted to diſtinguiſh the pre- 


ſent caſe from Mitchell v. Olaſteld, becauſe 


there were different attornies in the different 
cauſes in that caſe, but here the attorney 
was the ſame in both. But 

Lord K & vod ſaid that circumſtance 
made no difference between the caſes, 
and as to the caſe in Wilſon, it Cid not there 
appear that any application was made on 
the part of the attorney. That an attorney 
had a lien on the judgment for his coſts, 
which it would be unjuſt in the court to 
take from him. 
made abſolute, with a reſervation of the 
attorney's lien. But as his coſts were equal 
to the coſts of the nonſuit, the rule was af. 
terwards abandoned (a). 

(a) See alſo 6 Term Rep. B. R. 456. Randle v. 
Fuller. | 


The rule therefore was 


R 


ARGUED and DETERMINED 


IN THE 
Courts of COMMON PLEAS 
AND 
EXCHEOUER CHAMBER, 
I N 


Eaſter 


In the Thirty-fifch Year of the Reign of George III. 


Term, 


MoRLEY V. GAIS FORD. 


HIS was an action on the caſe, and the declaration, which 
conſiſted of only one count, {tated that the Plaintiff “ on 


Kc. at &c. was lawfully poſſeſſed of a certain carriage called 


< a chaiſe, and of a certain horſe then and there drawing the 
« fame; and the Defendant was then and there alſo poſſeſſed of 
en certain cart and a certain horſe then and there drawing the 


„ {aid cart, and then and there by a certain then ſervant of him 
« the ſaid Defendant, had the care, conduct and management 


“ of the ſaid horſe and cart of the ſaid Defendant, and of the 
« driving thereof, to wit at &c. yet the ſaid Defendant by his 
« faid ſervant then and there ſo negligently and unſkilfully ma- 


„ naged and behaved himſelf in the premiſes, and ſo badly, ig- 


© norantly, and negligently, drove managed guided and govern- 
te ed the ſæid cart and horſe of che faid Defendant, that the ſaid 
Vor,, II. q 5 X cart 
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© cart for want of good and ſufficient care and management there- 
of, and of the ſaid horſe, ſo then and there drawing the ſame 
as aforeſaid, then and there ſtruck and ran to and againſt the 
e ſaid chaiſe of the ſaid Plaintiff with great force and violence, 
and then and there pulled forced and dragged the ſame to a 
great diſtance, and then and there broke to pieces deſtroyed 
« and damaged the ſaid chaiſe, and one of the wheels of the 
« ſaid chaiſe, and the ſhaft thereof, to wit at &c. whereby the 


&« ſaid chaiſe of the ſaid Plaintiff then and there became and 


« was cruſhed, broken, damaged and injured, and he the ſaid 
« Plaintiff was forced and obliged to lay out and expend, and 
« did lay out and expend a large ſum of money, to wit the ſum 
« of 30 l. in and about the repairs and amendment thereof, to wit 


« at &c. to the damage &c.“ 


A verdict having been found for the Plaintiff, Cochell Serj. 


now moved in arreſt of judgment, on the ground that the action 
ought to have been treſpaſs, and not caſe, as the injury was 
direct and not conſequential. It was not neceſlary, he ſaid that 
the act done ſhould be unlawful, to make it a ground of treſpaſs; 
as ifa man lift up a ſtick to defend himſelf, and by accident 
ſtrike another, there though the act was lawful, yet treſpaſs lies. 
A fortiori therefore where the act is unlawful, as in the preſent 
inſtance, treſpaſs is the proper remedy. And he cited Day v. 
Edwards, 5 Term Rep. B. R. 648, and Savignac v. Roome, 6 Term 
Rep. B. R. where the ground of the deciſion was, not that the 


a was wilful, as the counſel contended, but that there was a 


direct, and not a conſequential injury. 


The Court ſeemed at firſt inclined to refuſe the rule, ſaying | 


that it was difficult ro put a cafe, where the maſter could be 
conſidered as a treſpaſſer for an act of his ſervant, which was 


not done at his command; but they ſaid, that reſpect for the 
deciſions of the court of King” Bench would induce them to give 


the point farther conũderation, and accordingly a rule to ſhew 
cauſe was granted; but a few days afterwards, Cockell acknowledg- 
ed that the rule could not be ſupported, in which the court con- 
curred, being clearly of opinion, that caſe and not treſpaſs was the 


proper form of action. 
Rule diſcharged, 
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SMIT# and Others, Aſſignees of EUSTACE 
a Bankrupt, v. Corring U x. 


7 HIS was a writ of entry Jar abatement, and the count 


vas as follows (a). 

% County of the City of Exeter to wit, Henry Smith. Toſzþb 
c Hunt, and William Spicer aſſignees of the eſtate and eiF2As of 
« Thomas E::lace deceaſed, a bankrupt, according to the form of 
ec the ſtatutes made concerning bankrupts, by Nathaniel Batten 
« their attorney, demand againſt Edmund Coffin and Sarah his 
„ wife, one meſſuage with the appurtenances, and fix acres of 
4 land in the pariſh of Saint Siamell in the County ef the City 
« of Excter, which they claim to be their right and inheritance, as 
&« ſuch aſſignees as aforeſaid, and into which the faid Edmund and 
« Sarah have not entry, but by Ilaunab Euſtace, who demiſed the 
« ſaid tenements with the appurtenances to the ſaid Eamund and 
« Sarah, and who unjuſtly abated into the ſame, after the death of 
« Thomas Euſtace father of the ſaid Thomas Euſtace the bankrupt, 
« who was heir of the ſud Thomas Euftace the father, within 
« fifty years now lalt paſt, and thereupon the ſaid FZenry Smith, 
« Joſeph Hunt, and Wiltan Spicer aſſignees as afoteſaid, fay that 
e the ſaid Thomas [njlacc the father was ſeiſed of the tenements 
« aforeſaid with the appurtenances in his demeſne as of fee, and 


right, in time of peace, in the time of our lord the now king, 
«4 to wit, within fifty years laſt paſt, by taking the eſplees thereof, 


4 to the value, and on the firſt day of June in the year of our 


„Lord 1767, died fo ſeiſed thereof, upon whole death the ſaid 
c Hannah Euſtace abated into the ſaid tenements with the appur- 
.« tenances, and was ſeifed thereof, and died fo thereof ſeiſed, 
ee gn the 12th day of December 179, and from the fud Thomas 
% Euſiace the father the right delceaded to the ſaid Thomas Euftace 
. 4 * 1 
the baakrupt, then being of the age of ſixteen years, as fon and 


« heir of the ſaid Thomas Enjlace the father, and remained and 


continued in the ſaid Thomas Euflace the bankrupt, till the time 


« of his bankruptcy hereinafter mentioned.“ {rt was then ſt: - 


teil, that after the right ſo deicended to the ſaid Thomas Huſtact 


(a) Which not being in daily practice, is late] at length. 


the 
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the bankrupt as aforeſaid, and while the ſame ſo as aforeſaid re- 


mained and continued in him, to wit, on the 25th of March 1774, 
he was a trader, and became a bankrupt on the 3d of February 
1789. The iſſuing the commiſſion, and the proceedings under 
it were then fer forth, the aſſignment by the commiſſioners being 
ſtated to have been made by an indenture of bargain and ſale, 
by which they did © order, grant, bargain and fell, unto them 
« the ſaid Henry Smith, Foſeph Hunt, and William Spicer their 
« heirs.and aſſigns, all and ſingular the meſſuages, lands, tene- 
„ments, and hereditaments whatſoever, and whereſoever, of or 
belonging to the ſaid Thomas Euſtace the bankrupt, in fee 
« ſimple, fee tail or for life or otherwiſe, with their reſpective 
rights, members and appurtenances, and all the eſtate, right, 
< title, intereſt, property, profit, benefit, and equity of redemp- 
tion, claim, and demand whatſoever, which he the ſaid Tho- 
nas Euſtace the bankrupt at the time of his becoming bank- 
« rupt as aforeſaid, had of, in or to all and fingular the 
„ ſaid meſſuages, lands, tenements, and hereditaments, reſpect- 
« ively, ro have and to hold all and ſingular the faid meſ- 
« ſuages, lands, tenements, and hereditaments, with their and 
every of their rights, members, and appurtenances, unto them 
% the ſaid Henry Smith, Foſeph Hunt, and William Spicer, (the 
e aſſignees) their heirs and aſſigns, to and for the only benefit 
« and advantage of them the ſaid Henry Smith, Joſeph Hunt, and 
« Wiltiam Spicer, their heirs and aſſigns for ever, or according to 
the ſaid Thomas Euſtace the bankrupt's right and intereſt therein, 
< ſubject to ſuch mortgage or mortgages, or other charges and 
« jncumbrances, if any ſuch there ſhould be, as the ſame were 
« rightfully charged with and liable to, in truſt nevertheleſs &c, 
“ &c.” (a). It was then ſtated that the bankrupt obtained his 
certificate, and afterwards died: © and ſo the right of the ſaid 
« Thomas Enſtace the bankrupt, of and in the tenements afore- 
„ ſaid with the appurtenances, came to and veſted in the ſaid 
« Henry Smith, Feoſeph Hunt and William Spicer, as ſuch aſſignees 
as aforeſaid, who now demand the ſame as ſuch aſſignees afore- 


„ ſaid, and into which &c. and who after the death &c. and 
therefore they bring ſuit &c.” 


The Defendants came and defended their right when &c. and 
pleaded, iſt. That Thomas Euſtace did not become a bankrupt ; 


(a) This deed appears to be in the uſual | but as ſtreſs was laid upon it in the argu- 
form uſed by commiltioners of bankrupts, I ment, it is particularly ſtated, 
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on which iſſue was joined. And 2dly, by leave of the court &c. 
that the ſaid Thomas Euſtace the father being ſeiſed in fee of the 
tenements aforeſaid, made his will, and thereby deviſed the ſaid 
tenements with the appurtenances to his wife the ſaid Hannah 
Euſtace in fee, and died; by virtue of which deviſe, ſhe the ſaid 
Hannah, after the death of the ſaid Thomas Euftace the father, en- 
tered into and was ſeiſed in fee of the premiſes, and being ſo 
ſeiſed, before the intermarriage of rhe ſaid Edmund and Sarah, 
duly made her will, and deviſed the ſaid tenements with the 
appurtenances to the ſaid Sarah Coffin, by her then name and de- 
ſcription of her daughter Sarah Euſtace, her heirs and aſſigns for 
ever, and afterwards and after the intermarriage of the ſaid 
Edmund and Sarah died ſo ſeiſed. By virtue of which ſaid de- 
viſe the ſaid Edmundand Sarab, in right of the ſaid Sarah, after 
the death of the ſaid Hannab, to wit on the ſame day and year 
laſt aforeſaid entered into the ſaid tenements with the appurte- 
nances, and became, and were, and continually from thence 
hitherto have been, and ſtill are ſeiſed thereof, in their demeſne 
as of fee in right of the ſaid Sarah &c, &c. 

The replication, as to ſo much of the plea as related to the 
meſſuage with the appurtenances, part of the tenements in the 
declaration mentioned, was that Thomas Euſtace the father did 
not deviſe the ſame to his wife Hannah Eufftace and her heirs, 
modo et formd &c. on which iſſue was joined. And as to o much 
of the plea as related to the fix acres of land, reſidue of the te- 
nements &c, that Thomas Euſtace the father, at the time of ma- 
king his will, was not ſeiſed in fee of thoſe fix acres &c, on 
which alſo ifſue was joined. 

This cauſe was tried at Exeter, at the Summer Aſſizes 1794, 
when the only queſtion left to the jury was, whether Thomas 
Euſtace the fon committed an act of bankruptcy, which was 
found in the affirmative, every other fact reſpecting the firſt 
iſſue being admitted. It was alſo agreed that a verdi ſhould 
be taken for the Plaintiffs on the third iſſue, and the following 
caſe made for the opinion of the court, on the ſecond, 

Thomas Euſtace the father, being ſeiſed in fee of the meſſuage in 
Saint Sidtoell's, mentioned in the declaration, and allo having an 
intereſt in a houſe in another pariſh, in which he then lived, made 
his will bearing date the third day of May 1763, in the following 
words; „As to ſuch worldly eſtate, as God in his kind providence 
has been pleaſed to bleſs and favour me with, | give and diſpoſe of 
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the ſame in manner and form following, that is to ſay; Firſt 
give and bequeath unto my fon Thomas Euſtace the ſum of 
« two hundred pounds of lawful money of Great Britain, to be 
paid unto him out of my reſiduary eſtate and effects, by my 
« executrix hereinafter named, when and if he ſhall attain the 
« age of twenty one years; but my will is, that if he ſhall happen 
to die under that age, that the ſaid ſum of two hundred pounds 
&« ſhall fink in my reſiduary eſtate, for the benefit of my 
te ſaid executrix. Alſo my will is, that my ſaid ſon ſhall as ſoon 
e after my deceaſe as my ſaid executrix ſhall think fit and con- 
« yenient, be by her placed and bound out to ſome trade, pro- 
« feſſion or buſineſs, and that ſhe do and {hall by and out of my 
« ſaid refiduary eſtate, pay the conſideration money to be paid or 
« given with him on that occaſion, and alſo provide for, main- 


te tain and educate my ſaid ſon, until he ſhall be ſo placed and 


bound out as aforeſaid, in a decent and ſuitable manner, and 
during the time of ſuch his apprenticeſhip, and until he ſhall 
& attain his ſaid age of twenty-one years or die, which ſhall firſt 
« happen, find and provide for, and allow and give unto him, 
proper and ſuitable cloaths, and wearing apparel, and all other 
i neceſlaries whatſoever, except ſuch as the maſter with whom 
« he may be placed and bound out, ſhall in and by the indenture 
of apprenticeſhip for that purpoſe to be made and executed, 
« covenant and agree to provide, it being my expreſs will and 
intention, that my ſaid fon ſhall be as much the object of my 
« ſaid executrix's care, as he would have been of mine, had I 
te been living, to educate provide for and maintain him. Alſo 
« all that my meſſuage, tenement or dwelling houſe, wherein I now 
ive, with the appurtenances, and the reverſions, remainders, 
« rents, iſſues and profits thereof, (ſubject nevertheleſs with my 
e perſonal eſtate, to the payment of the ſaid legacy of two hun- 
« dred pounds to my fon, when and if he thall attain his faid age 
« of twenty-one years as atureſaid,) | hereby give and deviſe un- 
e to my dear wite Hannah Euſtace her heirs and aſſigns for ever, 
c alſo all the reſt and reſidue of my goods, chattels, rights, cre- 
« dits, perſonal and efamentary eftate whotioever, whereſoever, 
« and in whyſe hands ſoever, not herein before particularly given 
and bequeathed, (ſubje&t nevertheleſs to the payment of the 
« ſaid legacy of two bundred pounds to my ſaid fon, and to 
" fuch proviſion for oh out maintaining and educating 
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him as aforeſaid, and alſo to the payment of all my juſt 1795. 


LW wed 


« debts and funeral expences, to and with the payment whereof, CV 


&« I hereby ſubject and charge the ſame,) I hereby give and be- * 


Corrix. 


« queath unto my ſaid dear wife Hannah Euſtace for her own uſe 
« benefit and diſpoſal. Laſtly, I hereby make, ordain, nominate 
and appoint my ſaid wife Hannah Euſtace, whole and ſole exe- 
« cutrix of my laſt will and teſtament.” 

In June 1763 the teſtator died, and his widow Hannah Euſtace 
entered into poſſeſſion of the houſe in St. Sidwell's by virtue of 
the reſiduary clauſe in the will, and received the rents and pro- 
fits until her death. And the queſtion for the opinion of the 
court was, | 

Whether ſhe took any, and what eſtate in the ſaid meſſuage 
in St. S:dwell's under the will? If the court ſhould be of opi- 
nion that ſhe took an eſtate in fee, a verdict to be entered for 
the Defendants on the ſecond iſſue; if the took no eſtate, or 
only an eſtate for life, the verdict on that iſſue to be entered for 
the Plaintiffs, | £4 

This queſtion was argued in Hilary term, by Le Blanc Serjt. 
for the Plaintiffs in the following manner. On the true con- 
ſtruction of this will, Hannah Euſtace took no eſtate in the houſe 
in St. Siduells. The facts are that the teſtator had two houſes, 
one in St. Sidrweli's, and another in which he lived. But he 
makes no mention of that in St. Sid well's in any part of the will; 
it therefore could not paſs to the wite, unleſs it be included in 

the reſiduary clauſe. But the court will not diſinherit the heir 
at law, without ſeeing a clear expreſſion of the intention of the 
teſtator, that ſome other perſon ſhould take the inheritance. 
Though it be true, that where a legacy 1s given to the heir at 
law, an intention may be preſumed in the teſtator, that he 
ſhould not inherit, yet that circumſtance will not be ſufficient 
to exclude him unleſs the eſtate is expreſsly deviſed to ſome. 
body elſe, notwithſtanding the introductory part of the will re- 
fers to all the e/ate and effects of the teſtator, according to the 
rule laid down by Lord Mansfield in Denn v. Gaſtin,. Cowp. 657, 
and in Shao v. Ruſſell there cited. Jo the fame point allo is Right 
v. Sidebotham, Dougl. 759, 8$vo. The queſtion then is whether 
the words © all the reſt and reſidue of my effamentary eſtate,” 
uſed in the reſiduary clauſe, contain ſuch an expreſs deviſe to the 
widow, as will exclude the heir? Now whea the teſtator de- 
viſes 
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viſes the houſe in which he lived to her, he uſes legal phraſes in 
order to give her an eſtate in fee, he deſcribes it as the houſe in 
which he lived, and gives it to © her heirs and aſſigns for ever.” 
It appears therefore that he knew the force of technical expreſ- 
fions, and it is to be preſumed, that if he had meant that ſhe 
ſhould take the houſe in St. Sidtell's, he would have deſcribed 
that houſe in the ſame manner. But the words !e/famentary eflate 


are peculiarly applicable to perſonal property, and they are here 
coupled with the words, © goods, chattels, rights, and credits” which 


are expreſlive of that ſpecies of property alone. 


Williams, Serjt. contra. Though the introductory clauſe men- 
tioning all theteſtator's worldly eftate, taken by itſelf proves nothing, 
yet when connected with the reſt of the will, it affords a good 
ground, on which to reaſon in favour of the deviſee. 2 Vern. 
699 Beachcroft v. Beachcroft, Caf. Temp. Talbot 157 Jbbetſon v. 
Beckwith, x Wilſ. 333 Grayſon v. Atkinſon, 3 Burr. 1618 


Frogmorton v. Holyday, Coup. 299 Hogan v. Fackſon. 


As to the caſe of Denn v. Gaſtin, Lord Mangfield there makes 
a diſtinction between caſes where the teſtaror connects the intro- 
ductory clauſe © as to all his worldly eſtate” with the particular 
deviſe, and where there is no ſuch connection; and neither in 
that caſe, nor that of Shaw v. Rufſell was there any ſuch con- 
nection; but there is in the preſent. In thoſe caſes too, there 
was a mere formal bequelt to the heir at law, of 10s. in one, and 
15. in the other, therefore no proviſion was made for him; but 


here, beſides a legacy of 200 J., expreſs direRions are given to de- 


fray the expences of apprenticing and maintaining the heir, out 


of the reſiduary eſtate. It does not appear therefore that the teſ- 


tator meant to give him a larger ſhare of any of his property. If 
he dies under 21, the legacy of 200 J. is to ind in to the rſiduary 
eſtate. Now the term /inl into the gſtate, is peculiarly applicable 
to land, and is accordingly uſed in marriage ſettlements, when 
the portions of younger children who may die under age, are not 
to be raiſed. And the word © z/ate” though coupled with ex- 
preſſions applicable to perſonal property, will paſs a fee. 2 Term 
Rep. B. R. 659. Tilly v. Simpſon (a). 

It is alſo a rule of law, that every word in a will, ſhall be ef- 
fective, if poſſible. But unleſs the word 7eftamentary be here 


underſtood to relate to land, it will be uſeleſs, for the other 


(2) Oa this point ſee likewiſe Doe v. Chapman, Sie vol. 1. 223. 


words 
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words are fully ſufficient to paſs all the perſonal property of the 


teſtator. In antient times, no man could diſpoſe of his real 


eſtate by will. By degrees, that privilege was allowed; as for 
anſtance, by the cuſtom of particular towns. It was not till the 
paſſing of the ſtatute 32 Hen. 8. c. 1, that a free diſpoſition by 
will of laftds was allowed. But that ſtatute and the 34 and 35 
Hen. 8. c. 5, both uſe the terms 2 and teflament as ſynonimous. 
Where the intention alſo of the teſtator is to be collected from 
the context, even the word legacy will paſs a real eſtate. 1 Burr. 
268. Hope v. Taylor, 5 Term Rep. B. R. 716. Hurdacre v. Naſh, 
Here too the reſiduary bequeſt is charged with the payment of 
debts, the real eſtate therefore ought to paſs for the benefit of 
creditors. And that the reſiduary clauſe in the will in queſtion 
is ſufficient to include a deviſe ct land, appears from 1 Com. 
Rep. 164. Hopewell v. Ackland, ibid. 337, Scott v. Alberry. 

BULLER J. (a) Caſes of this fort depend on niceties of ex- 
preſſion, and ſometimes even on a ſingle word, and as it has been 
frequently ſaid, the nonſenſe of one man cannot be a guide for 
that of another. Bur the queſtion always muſt be what was the 
intention of the teſtator ? that 1s the polar ſtar by which we muſt 
be guided. Where it is apparent in the introductory part of 
the will, that the teſtator meant to diſpoſe of the whole of his 
property, and the expreſſions in the reſiduary clauſe may include 
a real eſtate, that clearly 1s to be taken 1n the largeſt ſenſe, in 
order to correſpond with the introductory part. This caſe is dif- 
ferent both from Denn v. Gaſtin, and Shaw v. Kujjell, for in neither 
of thoſe caſes did the introductory clauſe profeſs to diſpoſe of 
all the property of the teſtator. That circumſtance diſtinguiſhes 


this caſe, and brings it within the authority of that of Grapſon 


v. Atkinſon before Lord Hardwicke, where the introductory clauſe 


was, as to all my temporal eſtate, wherewith it hath pleaſed 
God to bleſs me, I give and deviſe the fame as follows.” Here 


the teſtator meant to deviſe all his property; the word teſamen- 
tary is as well applicable to real as to perional eſtate ; and if it be 
not applied in this cafe to the real property, it is merely tautolo- 
gous ; and in conſtruing wills the court will, if poſſible, give a 
meaning to every word. I am therefore of opinion that there 
ſhould be judgment for the defendant. 


| (2) Abfent the Lord Ch. |. 
Vol. Il, 32 
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HEATH J. I am of the ſame opinion, and my reaſons are 
theſe; firſt, The teſlator ſets out with declaring his intention 
to diſpoſe of all his property; ſecondly, he leaves 200 J. to his 
heir ar law; and thirdly, the reſiduary clauſe is ſufficient to paſs 
the eſtate in queſtion ; for the word t/amentary is a moſt com- 
prehenfive term, and we ſhould interpret it in much @oo narrow 
a ſenſe, if we were to confine it to perſonal property. And there 
are no circumſtances in the will to controul this body of evi- 
dence, if it may be ſo called. Wills are frequently made in ex- 
tremis, ſometimes when the agonies of death are approaching, 
and it would be unfair to conſtrue ſtrictly the words uſed by an 
ignorant teſtator, in that ſituation. Here, after the deviſe of the 
perſonal eſtate he might have changed his mind, and deſigned 
to give alſo his real eſtate, by the reſiduary clauſe. The word 
teftamentary may therefore be conſidered as declaratory of a ſub- 
ſequent intention to that effect. 

RookE J. of the ſame opinion. 
Poſtea to the Defendant. 


The Court having thus given their opinions on the conſtruc- 


tion of the will, Williams Serjt. afterwards obtained a rule to 


ſhew cauſe why the judgment ſhould not be arreſted, on two 


grounds; firſt, that a right of action to recover real property was 


not ſuch an intereſt as would paſs by the aſſignment of the com- 


miſſioners to the aſſignees of the bankrupt ; and ſecondly, that 


if it were ſuch an intereſt as was aſſignable, yet it did not paſs 
by the deed which was executed in the preſent inſtance. 
| Againſt which Le Blanc Serjt. now ſhewed cauſe. The firſt queſ- 


tion is, whether a right of action to recover real property 18of ſuch | 


a nature, as to be capable of veſting in the aſſignees of a bank- 
rupt by the aſſignment of the commiſſioners? Now the al. 13 Elig. 
c. 7. enables the commiſſioners to diſpoſe of whatever property 
or intereſt the bankrupt © may /azefully depart withal ;” but this 
was an intereſt which the bankrupt might have releaſed, there- 
fore he might have departed with it. The 5 Geo. 2. c. 30. goes 
farther, and mentions * all ſuch effects, of which the party was 
« poſſeſſed or intereſted in, or whereby he hath or may expect 
« any profit, poſſibility of profit, benefit or advantage whatſo- 


ever.“ And it has been decided that a poſhbility may be 


deviſed and is aſſignable. Roe on dem. Perry v. Jones, ante vol. 1. 
30. affirmed in error, 3 Term Rep. B. R. 88. The ſtatute alſo 
21 7ace 


IN THE THIRTY-FIFTH YEAR OF GEORGE Ill. 


21 Fac. I. c. 19. declares that all the ſtatutes and laws concern- 
ing bankrupts ſhall be largely and beneficially conſtrued, for the 
relief of creditors. Here the right deſcended to the bankrupt be- 


fore the bankrupty, and if it do not paſs to the aſſignees, it mult 


{till remain in him, in oppoſition to the claims of his creditors, 
a poſition gontrary to all legal notions of the effect of an aſſign- 
ment by the commiſſioners, which paſſes every thing veſted in 
the bankrupt. And upon this principle Sir 7% Fekyll 
founded his deciſion, in Higden v. Williamſon, 3 P. Wms. 132. 
Taking then this right to have been aſſignable by the com- 
miſſioners, the next point is that it paſſed by the deed in queſ- 
tion. The material words are “ hereditament, claim and demand.” 
Now it clearly was included in one or other of thoſe terms; a right 


of action was conlidered as an hereditament in the Marguis of 


Wincheſter's caſe 3 Co. 1. and though in Cromer's caſe there cited 
P. 4. b. ſuch a right was holden not to paſs by the Queen's grant 
on the attainder of a diſſeiſee, yet that caſe proceeded on the prin- 
ciple that the grant of the crown ſhall be ſtrictly conſtrued, 
and ſhall paſs nothing but what is ſpecifically deſcribed ; but a 
rule of conſtruction directly contrary prevails in caſes of bank- 
rupts. 

In ſupport of the rule, Williams Serjt. argued in the follow- 
ing manner. | | 

The facts ſtated and admitted on this record are theſe. Thomas 
Euſtace the father was ſeiſed in fee of the lands in queſtion, and 
died fo ſeiſed on the 1ſt of June 1767, leaving Thomas Euſtace 


his ſon then of the age of 16 years his heir at law. Upon the 


death of Thomas Euſtace the father, Hannah Euſtace abated into 
the premiſes, and was ſeiſed thereof, and died fo ſeiſed on the 
12th of December 1792. On the 3d of February 1789 Thomas 
Euſlace the ſon became a bankrupt, a commiſſion of bankrupt 
duly iſſued againſt him, and the commiſſioners by indenture of 
bargain and ſale bearing date the 24th of March 1789 daly in- 
rolled, did order, grant, bargain and fell unto the demandants 
the aſſignees, all and ſingular the ] e, lands, tenements, 


and hereditaments, whatioever and whereſoever, of and belong- 
ing to the ſaid bankrupt in fee fimple, fee tail, or for life, or 


otherwiſe, with their reſpective rights members and appurte- 
nances, and all the eſtate, right, title, intereſt, property, profit, be- 
nefit and equity of redemption, claim and demand whatſoever, 


which 
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which the ſaid bankrupt at the time of his becoming bankrupt, 
had of in or to all and ſingular the ſaid meſſuages, lands, tene- 
ments, and hereditaments reſpectively.” From the death of his 
father in the year 1767, until his bankruptcy in the year 1789, 
a period of more than twenty two years, Thomas {ujtact the ſon 
never entered into the premiſes at all, and therefore a right of 
action only remained in him at the time of his bankruptcy. 

Bis entry was taken away by the ſtat, 21 Fac. 1. c. 16, which 
enacts, that no perſon ſhall make any entry into any lands &c. 
but within twenty years next after his right ſhall firſt deſcend 
or accrue, and in default thereof, ſuch perton ſhall be utterly 
excluded and diſabled from ſuch entry after to be made. There 
is a proviſo in the ſtatute in favor of infants, but the infant muſl 
within ten years next after his full age, take the benefit of that 
proviſo, and at no time after ten years. Thomas Euſtace the ſon 
was of full age in the year 1772, and did not become a bank- 
rupt until the year 1789, more than ten years after his 
full age; during which time he neither entered, nor ſued 
for the premiſes, and therefore his entry was taken away at 
the time of his bankruptcy. Under theſe circumſtances, it is 
ſubmitted that judgment ought to be arreſted ; firſt, becauſe the 
commiſſioners have no authority whatever under the ſtatutes of 
bankrupts, to grant any rights of action, which a bankrupt may 
have to any lands or tenements at the time of his bankruptcy ; 
ſecondly, becauſe ſuppoſing they have ſuch authority, this right 
of action did not paſs to the aſſignees, by the bargain and fale 
ſtated upon this record. 

As to the firſt point, iT muſt be admitted that nothing can 
paſs to the aſſignees of a bankrupt, but what the ſtatutes of 
bankrupts give the commiſiioners authority to grant. From 
firſt impreſſions upon this ſubject, occaſioned chiefly by refer- 
ring to the intereſt which the ailignees of a bankrupt take in his 
perſonal eſtate, the moſt frequent ſubjeR of diſculſion and there- 
fore the moſt familiar, one is led to conclude that whatever ac- 
tions the bankrupt himſelf might have had, before his bankrupt- 
cy, to inforce his right to any real eſtate, the ſame ſhall his 
aſſignees have after his bankruptcy. But the intereſt which the 
aſſignees take in the real eſtate of a bankrupt, is not co-exten- 
fave with that which they have in his perſonal eſtate, and it by 
no means follows, becauſe rights of action which the bankrupt 


has 
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Has to recover debts or other perſonal property, are transferred 
to the aſſignees, that therefore his rights of action to reco- 
ver real property are given to them by the bargain and ſale. 
If it were a principle of law, that immediately on an act of bank- 
ruptcy committed, the real and perſonal eſtate of the bankrupt 
veſted in his aſſignees by the mere act and operation of law, in 
the ſame manner as the real and perſonal eſtate veſts in the heir 
and executor, then the inference contended for might be ſup- 
ported, becauſe undoubtedly a right of action will deſcend to 
the heir. Bur the caſe of athgnees of a bankrupt is very dif- 
ferent, for their intereſt in both real and perſonal eſtare, depends 
wholly upon politive proviftons created by ſtatute. With reſpe& 
to rights of action to recover his perſonal property, the commiſ- 


fioners are authorized to aſſign them by the, expreſs proviſion of 


the ſtatute of 1 Fac. 1. c. 15. / 13. and the aſſignees are enabled 
thereby to bring ſuch actions in their own Hames, But there is 
no ſuch proviſion in any of the ſtatutes, reſpecting the bankrupt's 
rights of action to recover real property. An act of bankruptcy 
does not diveſt the property out of the bankrupt. It continues 
in him until the aſſignment. 1 Alf. 96. Drury v. Man, and 
therefore it is no plea to an action brought by him after his 
bankruptcy, to ſay that he became a bankrupt, and a commiſ- 
ſion iſſued againſt him, without ſtating an aſſignment by the 
commiſſioners, 1 Salt. 198. Carey v. Criſh. Conſequently no 
eſtate veſts in the commiſſioners, but only a power to grant, and 
their grantees are conſidered in the light of every other vendee. 
They take by force of the aſſignment or bargain and fale, and 
not otherwiſe, Therefore if the commiſſioners grant any copy- 
Hold lands of the bankrupt to the aſſignees, they like other ven- 
dees, muſt be admitted before they can ſurrender, 1 Att. 96. 
So the aſſignment of a leaſe for years by the commiſſioners, 
is conſidered as an athgnment by the leflee himſelf. It 
being proved then, that the aſſignees derive their title ſolely 
under the bargain and ſale or aſlignment, and that the 
commiſſioners have no power or authority to convey any thing 
but what is given them by the ſtatutes of bankrupts, the next 
thing to be confidered, is the authority which the commiſſion- 
ers derive from thoſe ſtatutes. There are but four, . 34 and 
35 H. S. c. 4. 13 Eliz. c. 7. 1 Fac. 1. c. 15. and 21 Fac. 1. c. 
19. Which relate to the diſpofition of the real eſtate of a bank- 
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1795- rupt. The 34 and 35 47. 8. enacts, that the perſons therein 
SZ named “ ſhall have power and authority to take by their wiſ- 
_ % doms and diſcretions, ſuch orders and directions, as well with 
». the bodies of ſuch offenders aforeſaid, as alto with their lands, 
4 tenements, fees, annuities, and offices, which they have in fee 
% ſimple, fee tail, term of life, term of years, or in right 
of their wives, as much as the intereſt, right, and title of the 
te ſame offender ſhall extend to be, and may then be departed 
« with by the ſaid offender, &c.” | 
Now notwithſtanding the words fee tail are here uſed, yet an 
eſtate tail could not, either by virtue of that ſtatute, or of the 
13 Elis. be granted by the commiſſioners for a longer period 
than during the life of the bankrupt tenant in tail, becauſe that 
was as much as the intereſt, right and title of the baukrupt 
tenant in tail extended to, and he could lawfully depart with. 
From hence therefore a ſtrong argument ariſes. For tenant in 
tail might at that time as well as the preſent, certainly have made 
an abſolute diſpoſition of the lands by recovery or fine, but as 
he could not depart with them by deed indented and inrolled, 
for a longer period than during his own life, it was thought ne. 
ceſſary to give to the commiſſioners a power to do ſo, by the ex- 
preſs proviſions of the ſtatute of 21 Jac. I. c. 19. It might 
have been argued before the paſſing of that ſtatute, with great 
plauſibility and ſhew of reaſon, that as tenant in tail might by 
particular modes of conveyance have departed with the eſtate-tail, 
and have bar red as well all remainders and reverſions expectant, 
as his own iſſue, therefore the commiſſioners were enabled by 
thoſe other ſtatutes, to grant the ſame intereſt in the eſtates tail of 
the bankrupt to the aſſignees by the bargain and ſale, as the 
bankrupt himſelf might have done by recovery or fine, and that 
the court ought to conſtrue thoſe ſtatutes liberally in favor of cre- 
ditors. But it is fair to preſume that this kind of argument 
did not prevail; for if it had prevailed, it would have been nu- 
gatory to provide for this caſe by a particular act of parliament, 
The ſtat. 13 Els. c. 7. repeats the proviſions of that of Hen. 8, 
and uſes the ſame expreſſion as to what the bankrupt may * /ary- 
fully depart withal,” and in the 11th ſection it enacts, that if at 
any time after the bankruptcy, lands &c. ſhall be purchaſed by, 
or {hall deſcend, revert, or by any means come to the bankrupt, 
before his creditors are ſatisfied, ſuch lands &c {hall be bar- 


gained, 
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gained, ſold &c in ſuch manner as other the lands &c of the 
bankrupt which he had when he was declared a bankrupt, ſhould 
or might have been bargained, ſuld, diſpoſed of &c, &c.” 


Lord Hard wicke ex parte Proudfoot, 1 All. 252. takes a diſ- 
tinction upon this ſection, between the intereſt which the aſſig- 
nees take in the real, and in the perſonal eſtate of a bankrupr. 
His words are * when athgnees are choſen, all the eſtate and ef- 


fects of the bankrupt are veſted in them, and he is incapable of 


carrying on any trade, and all his future perſonal eſtate is affected 
by the aſſignment, and every new acquiſition will veſt in the aſ- 
{1gnees ; but as to future real eſtates, chere muſt be a new bargain 
and fale.” Now ſuppoſe Thomas Euftace had, after his bankruptcy, 
brought an action and recovered the eſtate in queſtion, in that 
caſe it is unqueſtionable that there muſt have been a new bargain 
and ſale made to the aſſignees, becauſe they were lands which 
had come by that means to the bankrupt, atter his bankruptcy, 
and are therefore within the expreſs proviſion of the 11th ſection 


of the ſtature of 13 Elis. His bankruptcy, and the bargain and 
ſale by the commiſſioners, would not have been any plea to ſuch 
an action brought by him. If this poſition be well founded, 


which will ſcarcely be diſputed, it follows, that the right which 
the bankrupt had to the lands in queſtion did not paſs by the 
bargain and ſale ; for if he could himſelf have recovered them 
in his own name, after his bankruptcy, and the execution of the 
bargain and ſale, and the eſtate when recovered would have been 


conſidered as a new eſtate, which had come to the bankrupt after 


his bankruptcy, and of which there muſt have been new bargain 
and ſale made, it is a neceſſary conſequence, that the right of ac- 
tion which he had to recover thoſe lands, at the time of the bank- 
ruptcy, did not paſs to the aſſignees by the aſſignment or bargain 
and ſale, It is not contended, that this right of action, which the 
bankrupt had, could not by any means have been applied for the 
benefit of his creditors; on the contrary, 1t may be admitted that 
this right did as much belong to his creditors, as any lands in 
his poſſeſſion. But the point is, that this right did not paſs by 
the aſſignment or bargain and ſale. The remaining two ſtatutes, 
which take notice of the real property of a bankrupt, vis. 1 Jac. 1. 
c. 15. and 21 Jac. 1. c. 19., merely extend the proviſions of the 
13 Elis. c. 7. to other perſons deſcribed to be bankrupts. 
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It appears then, that there are no words in either of thoſe ſta. 
tutes, which can by any poſſibility be conttrued to give to the 
commiſſioners a power to grant rights of action to recover real 
property unleſs the words © may larefully deport withal,” or the 
word “ bereditaments” in the ſtatutes of Hen. 8. and Eliz. ſhall be 
ſuppoſed to include ſuch rights. With reſpect to the words“ may 
latoflilly depart withal” they feern from the whole context of the 


ſtatutes taken together, to mean ſuch intereſts in real eſtates as the 


bankrupt himſelf might have departed with by bargain and ſale, 
aud deed indented and inrolled. If he was ſeiſed in fee, the 


whole eſtate would paſs; if in tail, or for life, or in right of his 
wife, then no greater intereſt would pats than during his own 


life. But thoſe words cannot be conſtrued to paſs rights of ac- 


tion; for they cannot lawfully be departed with. They cannot 
be granted, or paſs by deed, though for a valuable conſideration, 
and every ſuch conveyance is void; for nothing in ac!1on, entry, 
or re-entry, can be granted over, Litt. J. 347. Co. Litt. 214. a. 


2 Black. Comm. 290. The only conveyance by which lands and 


tenements were granted at the common law, was by teoffment 
and livery of ſeiſin; but no feoffment and livery could be made 
ualeſs the feoffor had entered into the lands. Co. Litt. . a. 
Rights of action cannot be deviſed, Com. Dig. Deviſe (M). 


They are not forfeitable for treaſon or felony. There can nei- 


ther be a tenancy by the curteſy, or in dower of a right of action. 
No leaſe can be made, by one who has only a right of action, and 


therefore in ſpecial verdicts it is always found that the leſſor en- 


tered and was ſeiſed, prout lex pojtulat. Nor is this all. By the 
ſtatute 32 H. 8. c. 9. it is made feral to“ grant or buy any pre- 
tenced right or title, to any lands and tenements.” In 


Partridge v. Strange, Plotod. 88. Montague Ch. J. comment- 


ing upon this ſtature ſays, that © where one man is in 5% 


ſeſſion of lands and tenements, and another that is % of 
Holſelſton claims them, or ſues for them, that is a pretenced right 
or title.“ And in Co. Litt. 369. 4. it is ſaid, that © if A be diſ- 
« feiſed, in this caſe A hath a good lawful right; yet if A being 
out of poſſeſſion granteth to or contracteth for the land with 


another, he hath now made his good right of entry pretenced 
within the ſtatute, and both che grantor and grantee within 


the danger thereof, a forliori of a right in action.“ And in 


lord. 88. it is ſaid, that this Ratute © has not altered the law; 


« for 
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for the common law before this ſtatute was, that he who was 


out of poſſeſſion, might not bargain, grant or let his right or 
* title; and if he had done it, it ſhould have been void.“ There. 
fore ſuch a right cannot be JaπνμE 6 departed with. Hence it 
plainly appears, that the bankrupt himſelf could not have de- 
parted with his right of action, by bargain and ſile by deed in- 
dented and inrolled. And as he himſelf could not, neither 
can the commiflioners grant it under the ſtatutes, which 
enact, that the bargain and ſale made by virtue of them, {hall 
only be as effectual as a bargain and ſale made by the party him- 
ſelf, by deed indented and 1nrolled. The eleventh ſection of 
12 Elia. proves that nothing was intended to be granted by that 
ſtatute, but either lands of which the bankrupt was actually ſeiſed 
at the time of the bargain and ſale, or elſe ſome beneficial in- 
tereſt therein, of which he was poſſeſſed ar that time, Ir is true, 
that the bankrupt may releaſe his right of action; but that can 
only be to the abator or difleifor himſelf; and it enures only 
as a confirmation of his former eſtate, and not as a new grant, A 
releaſe of a right differs from a grant, which conveys an intereſt, 


But it by no means follows, that becauſe one may releaſe his 


right to the tenant, he ſhall therefore be able to depart 
with it generally. A bankrupt might unqueſtionably releaſe 
a condition, and therefore it might, with the ſame reaſon, be con- 
tended, that a condition would paſs by the bargain and fale of the 
commiſſioners, under the general words © may latefully depart 
with,” Bur it is manifeſt that conditions were not grantable, 
until the ſtatute of 21 Fac. 1. c. 19. / 13. enabled the commiſ- 
ſioners to grant them. And the reaſon why they did not paſs by 
the bargain and ſale, under the general words © may lawfully 
depart with” was, becauſe it is a principle of the common law 
that conditions, though they may be releaſed, are not grantable 
over, Litt. Sect. 347. So che bankrupt might without doubt, have 
releaſed a power, or equity of redemption, and therefore it might 
be urged that an equity of redemption was included under 
the general words ** may lar depart with.” But it is certain that 
an equity ot redemprion did not paſs prior to the ſtatute 21 Foc. 
1. c. 19. So a bankrupt leſſee might have releaſed a covenant ; as 
if the leſſor had covenanted with him for the renewal of the leaſe; 
yet it has been holden, that ſuch a covenant could not be granted 
by the commiſſioners, Dra#: v. Mayor of Exeter cited 2 Vern. 97. 
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Vandenanker v. Deſbrough. So a bankrupt who is ſeiſed of 
lands as a truſtee, may depart with the lands for the purpoſes 
of the truſt ; but as he cannot lawfully depart with them for any 
other purpoſe, the commiſſioners cannot grant them to the aſ- 
lignees, and therefore he may ſue in his own name for any thing 
in reſpe to ſuch lands, notwithſtanding his bankruptcy, and 
the aſſignment by the commiſſioners, 1 Term Rep. B. N. 619. 
The caſe of Higden v. Williamſon, 3 P. Mint. 131. is diſtinguiſh- 
able from the preſent. That aroſe on a contingent intereſt in 
money, a poſſibility of having a ſhare of a ſum of money upon a 


contingency. Sir pb Fekyll indeed grounded his opinion upon 


the direction of the ſtatute of 13 Eliæ. that the commiſſioners 


ſhall aſſign over all that the bankrupt might depart withal, and 
that as the bankrupt might have releaſed this contingent intereſt, 
ſo the commiſſioners were enabled to aſſign it. But it is obvious 
that this opinion is not well founded. For the words © may 
lawfully depart withal” in the ſtatutes of Hen. 8. and Elis. do 
not relate to the aſſignment of the perſonal eſtate of the bank- 
rupt, but only to the bargain and ſale of his real eſtate. And 
Lord King's chief reaſon for affirming the decree was, that the 


ſtatutes for diſcharging bankrupts on certificates, never intended 


to intitle them to any gſlate, by virtue of any claim anterior to the 
bankruptcy; and beſides that the word © pofibility” was in all the 
later ſtatutes touching bankrupts. The ſtatute he particularly al- 
luded to was 5 Geo. 2. c. 20, the words of which are © all ſuch g 

<« ffs of which the party was poſſeſſed or intereſted in, or where- 
by he hathor may expect any profit, benefit, or advantage what- 


4 ſoever.“ But in the preſent caſe there is neither a contingent 


intereſt, nor a poſſibility either in money or land; but ſimply a right 
of ation to recover lands in the poſſeſſion of another. The aſſignees 
might have recovered theſe lands in the name of the bankrupt, 
and the commiſſioners would then have been enabled to grant 
them by a new bargain and ſale. Or if the bankrupt himſelf 
had voluntarily brought an action and recovered them, the com- 
miſſioners would ſtill have had it in their power to grant them by 
a new bargain and ſale. For theſe reaſons it is ſubmitted to the 
court, that rights of action are not included in the words © may 


lawfully depart withal.” Nor are they comprehended under the 


word “ Hereditaments. A right of action indeed is fo far an here- 
ditament, that it will deſcend. to the heir. 3 Co. 2. b. Marquis of 
Wincheſter's 
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Winchefter's caſe. But a thing may deſcend to the heir, which can 
neither be releaſed or diſcharged, as a poſſibility of a uſe, Wood's 
caſe cited in Shelly's caſe 1 Co. 99. 4. So a condition is an here- 
ditament. 3 Co. 2. ö, yet conditions to which the bankrupt was 
entitled, were not included in the general word © hereditaments,” 


-and therefore did not paſs by the bargain and fale of the com- 
mittioners, until they were expreſsly authoriſed to grant them 
by name, by the ſtatute 21 Fac. 1. c. 19. No inſtance can be 


adduced, where a right of action has been held to be compre- 


hended under the word “ hereditaments.” But there are in- 


ſtances to the contrary. All the lands, tenements, and heredita- 
ments, of a man attainted of treaſon, were by the common law 
forfeited to the king. But it has been holden, that if a man 
committing treaſon has, at the time of committing it, only a right 
of action to recover lands, this right neither at common law, nor 
by the ſtatue 33 H. 8. c. 20. is given to the King, 1 Hale P. C. 
242. / 3. So the ſtatutes of Monaſteries 27 H. 8. c. 28. and 
31 H. 8. c. 13. gave to the king all lands, tenements, Heredita- 
ments, rights, entries, conditions &c. But it was holden, 
that rights of action were not given to the king by the general 
word hereditaments, 3 Co. 2. b. So a writ of error is a right of action 
and alſo an hereditament, but aſſignees of a bankrupt cannot 
bring a writ of error in their own name. It is preſumed there- 
fore, for theſe reaſons, that the court will be of opinion that 
rights of action are not included under the word hereditaments. 
But ſecondly, ſuppoſing the commiſſioners to have had a power 
to grant the right of the preſent action, yet it did not paſs to the 
demandants by the bargain and fale ſtated upon this record, The 
words of the bargain and fale are © all and ſingular the meſ- 


„ ſuages, lands, tenements and hereditaments whatſoever and 


«© whereſoever, of or belonging to the ſaid Thomas Euftace the 
e bankrupt, in fee ſimple, fee tail, or for life, or otherwiſe, with 
« their reſpective rights, members and appurtenances, and all the 
i eſtate, right, ticle, intereſt, property, profit, benefit, and equity 
« of redemption claim and demand whatſoever, which he the 
« ſaid Thomas Euſtace the bankrupt, at the time of his becoming 
« bankrupt as aforeſaid, had of, in or to all and ſingular the 


« /ai4 meſſuages, lands, tenements and hereditaments &c.“ Now 


the court muſt conſtrue this deed, in the ſame manner as they 
conſtrue all other deeds. The ground of the objection is, that 
| there 
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there are no ſpecial words uſed in the bargain and ſale, which 
are neceſſary to be uſed in order to paſs ſuch rights. The ge- 


neral words in the deed, are not ſufficient for that purpoſe. For 
a right of action is neither a meſſuage, nor land, nor a tene- 
ment, nor an hereditament, and the general words “and all 
the eſtate, right, title &c.” are confined to the i meſſuages &c. 
Rights of actions, if grantable at all, can only be granted with a 
ſpecial recital of the nature of the right. Suppoſe the bankrupt 


had been ſeiſed of copyhold eſtates, will it be contended that 


they paſſed to the aſſignees by this bargain and ſale? And yet 
the words “lands, tenements, and hereditaments,” compre- 


hend all kinds of land: Therefore as there is no mention made 
of the nature of the right, which the bankrupt had to the lands 


in queſtion, and as it is not expreſsly granted, it did not paſs by 
the deed ſtated on this record. 

Le Blanc who was going to reply was ſtopped by the 
Court. | | 
Lord Ch. J. Exx RE. This caſe has been very elaborately and 
ably argued by my brother Williams, but his argument goes 
againſt the moſt expreſs and plain ſpirit of the bankrupt laws, 
which is, that every beneficial intereſt which the bankrupt has 


ſhall be diſpoſed of for the benetit of his creditors. Though this 


is the ſpirit of thoſe laws, yet advantage may be taken of parti- 
cular expreflions to raiſe difficulties, and arguments may be drawn 
from the ſtri& rules of law as applied to the letter of the ſtatutes. 
It has been argued, that though the intent of the legiſlature was 
thar all the bankrupt's property ſhould paſs, yet that the court 
is tied up by the expreſſion © may lawfully depart withal.” But 
it may as well be argued, that becauſe in the ſtatute of Hen, 8. 
the words bargain and ſale are uſed, therefore nothing would paſs 
but what the bankrupt might convey by a bargain and fale. 
But thoſe words are omitted in the 13 Elis. and all the bank- 
rupt acts being in part materia are to be conſtrued together. It is 


true that on general principles, rights of action are not forfeitable, 


nor aſſignable except in a particular mode; but that rule is 
founded on the policy of the common law, which l is averſe to 
encourage litigation ; but in this caſe the policy of the bankrupt 
laws requires that the right of action ſhould be aſſignable and 
transferred to the aſſignees, as much as any other ſpecies of pro- 
perty . It is an hereditament, and the words of the ſeveral ſtatutes 

are 


IN THE THIRTY-FIFTH YEAR OF GEORGE III. 


are large enough to comprehend it, and no caſe has been ſhewn 
to prove that it ought not to paſs. What then does the whole 
argument amount to but this, that in many caſes, from the 
policy of the law, a right of action does not paſs. But here the 
policy is, that every right belonging in any ſhape to the bank- 
rupt, ſhould paſs to his atſigqnees. And this being the clear in- 
tent of the law, a particular recital of this ſpecies of right could 
not be neceſſary. I therefore think it a clear caſe, both on the 
words of the acts of parliament, and on the ſubjeR matter. 
BuULLER J. I entirely concur in opinion with my Lord 
Chief Juſtice on both points. All the ſtatutes of bankrupts are 
in puri materid, and are to be taken together, and the object of 
them was, thar every thing belonging to the bankrupt that can 
be turned to profit, thall paſs by the aſſignment, for the benefit 
of the creditors. My brother Williams adraits that this right 
may be uſed for their benefit, but he ſays that the action ought 
to be brought in the name of the bankrupt himſelf. But was 
it the intention of the Legiſlature that the bankrupt ſhould bring 
actions? On the contrary, every thing is given to the creditors, 
and the aſſignees are to bring actions. With reſpect to the ar- 
gument from the caſes of truſts and a writ ef error, neither of 
them are applicable, for no profit can be made of a traſt, or writ 
of error. | 
As to the cate cited from 2 Vern. I very much doubt the au- 
thoruy of that caſe; as at preſent adviſed, I do not ſee why a 
covenant for the renewal of a leaſe, of which a profit may be 
made, may not be aſſigned: and that caſe is very much ſhaken 
by Higden v. Milliamſon which goes a great way to decide the 
preſent. There no diſtinction was thought of between real 
and perſonal property, but Sir Fo/eph Jekyll decided on the 
ground of the ſtat. 13 Elis. having transferred every thing be- 
longing to the bankrupt to the aſſignees. On the words indeed of 
that ſtatute, there can be no doubt, as it directs that the convey- 
ance by the aſſignees {hall be good and effectual in law, to all in- 
tents, conſlruclious, and purſes, againſt the oftender, and all perſons 
claiming under him. If this be true, I think there can be no doubt 
on the words of the deed of aſſignment, which is not a particu - 
lar conveyance of particular lands, but a general conveyance of all 
the real and perſonal property of the bankrupt. And the court is 
bound to conſtrue the bankrupt laws in the moſt liberal an1 be- 
Yor, II. 6 C neficial 
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neficial manner for the creditors. I therefore hold that every 
ſpecies of right, of which by any poſſibility profit can be made, 
paſſes to the aſſignecs. 

HEATH J. I am of the ſame opinion. My brother Will;ams's ar- 
gument goes to prove, that even a right of entry on a vacant poſ- 
ſeſſion would not paſs by the aſſignment. But he ſays the aſſig uees 
are not without remedy, for the action may be brought in the name 
of the bankrupt; but ſuppoſe the bankrupt were to releaſe his right 


of action, or make a fraudulent conveyance, if he were to bring the 


action, ſuch releaſe or conveyance might be ſet up to defeat it. As 
to the caſe cited from Vernon, I think it a very ſtrange one, for a co- 
venant to renew a leaſe runs with the land. With reſpect to the ſe- 
cond point, I am alſo of opinion that the words uſed in the aſfign- 
ment were ſufficient. The commiſſioners are ſtrangers to the bank- 
rupt, and cannot deſcribe every particular ſpecies of ts property. 
We ſhould therefore do infinite miſchief, if we were to hold, that 
every thing belonging to him did not paſs under the general 
words that are uſed. 
Rook J. of the ſame opinion. 


Rule for arreſting the judgment, diſcharged, 


BouLTON and Warr ». BULL. 


HIS was an addion on the caſe, for infringing a patent. 

The firſt count of the declaration ſtated, that the king 
by letters patent under the great ſeal, bearing date on the 5th of 
Fanuary 1769, granted to the Plaintiff James Watt the ſole bene- 
fit and advantage of making exerciſing and vending a certain 
invention of him the ſaid James, being a methed by him invented 
of leſſening the conſumption of ſteam and fuel in fire engines, 
for the term of 14 years, with a proviſo for a ſpecification, &c. 
in the uſual manner. It then ſtated, that by a private act of 
parliament paſſed in the 1 3th year of the king, the benefic of 
the patent (a) was extended to 25 years, to Matt and his aſ- 


the purpoſes of the invention, and an act of parli:zment, reciting the patent to 


have been for the making and vending ceriain engines by him inven ed, extended to 4 B for a longe 
term than 14 vegrs. the privilege of mans T, , Confl udting and ſelling the ſaid engines. 
2. Whether, under theſe circamſlances, the patent lit was valid? 
(4) Chis act is ſtated at large, in the arguments on the part of the Defendant, 
ligns: 


. 
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ligns: that on the 5th of September 1777, he aſſigned two 
thirds of the patent right to Boulton the other Plaintiff, for the 
remainder of the term of 25 years, and that the Defendant, 
againſt rhe confent ot the Plaintifts, made, conſtrued and fold 
divers engines, in 77270: of the ſaid engine ſo invented and 
found out by Watt, and of the like nature and kind, in breach 
of the ſaid act of parliament, and againſt the privilege granted 
to Watt as aforeſaid, whereby oc. The ſecond count was for 
mating and conſtructing (not mentioning ceiling) engines &c. like 
the firſt count. The third was for making conſtructing and 
ſelling engines &c. partly in imitation as aforeſaid. The fourth, 

for making and conſtructing (omitting ing] engines partly in 
imication &c. The fifth, for % and putting in practice the 
invention of the Plaintiit Vat. The ſixth, for uſing and putting 
in practice part of the ſaid invention. The ſeventh, for counter- 
Veiting the ſaid invention, and uſing and putting in practice cer- 
tain engines, counterfeiting the ſaid engine mentioned in the 
ſaid act of parlia ment. The eighth, for vu, the ſaid inven- 

tion. The ninth, for re/embling the ſaid invention. The tenth 

for counterfeiting i part the ſaid invention, and uſing and put- 

ting in practice engines counterfeiting in part the ſaid engine &c. 

The eleventh for imitaling in part the ſaid invention. The laſt, 

for reſembling in part the ſaid invention. 

The general iſſue being pleaded, the cauſe came on to be tried 
before the Chief Juſtice at the fittings after Trinity tei m 1793, 
when a cafe was reſerved for the opinion of the court, which 
ſtated, that his preſent majeſty by letters patent dated the gth day 
of January in the ninth year of his reign, grauted to the Plain- 
tiff James Watt, his ſpecial licence, full power &c. that he the 
ſaid James Watt, his executors adminiſtrators and athgns, thould 
and lawfully might, during the term of fourteen years therein 
mentioned, uſe, exerciſe, and vend, throughout that part of 
Great Britain called Englund, the dominion of Hales, and town 
of Berwick upon Tweed, and alfo in his majeſty's colonies and 
plantations abroad, his the ſaid James Watt's new invented method 
of leſſening the conſumption of ſteam and fuel in fire engines, 
with the uſual proviſo for the inrolling of the ſpecification. 
That Walt did in purſuance of the proviſo, caute a ſpeciſication 
or deſcription of the nature of the ſaid invention, to be inrolled 
in the Court of Chancery, which defeription was particularly 
{et forth in the {aid act of parliament, and was as follows, my 
: « method 
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« method of leſſening the conſumption of ſteam, and conſequently 


fuel in fire engines, conflits of the following prenciples, Firſt, 


that veſſel in which the powers of ſteam are to be employed to 
6e work the engine, which is called the cyliuder in common fire 
« engines, and which I call the dm veſſel, mult during the whole 
« time the engine is at work, be kept as hot as the ſteam that en- 
« ters it; firſt, by incloting it in a cafe of wood, or any other ma- 
ce terials that tranſmit heat ſlowly ; ſecondly, by ſurrounding it 
© with ſteam or other heated bodies; and thirdly, by ſuffering 
neither: water nor any other ſubſtance colder than the ſteam, to 


« enter or touch it during that time. Secondly, in engines that 


« are to be worked wholly or partially by condenſation of ſteam, 
& the ſteam is to be condenſed in veſſels diſtinct from the ſteani 
« veſſels, or cylinders, although occaſionally communicating with 
« them. Theſe veſſels I call condenſers, and whulit the engines are 


working, theſe cylinders ought at leaſt to be kept as cool as the 
air in the neighbourhood of the engines, by application of wa- 


ce ter or other cold bodies. Thirdly, whatever air or other elaſtic 
« vapour is not condenſed by the cold of the condenſer, and may 
« jimpede the working of the engine, is to be drawn out of the 


* ſteam veſſels or condenſers by means of pumps wrought by the 
engines themſelves, or otherwiſe, Fourthly, I intead in many 
“é caſes to employ the expanſive force of {team to preſs on the piſ- 


* tors, or whatever may be uſed inſtead of them, in the ſame 


„ manner as the preſſure of the atmoſphere is now employed in 


« common fire engines. In caſes where cold water cannot be 
ce had in plenty, the engines may be wrought by this force of 


« ſteam only, by diſcharging the ſteam into the open air after 


te it has done its office. Fifthly, where motions round an axis 


e are required, [ make the ſteam veſſels in form of hollow rings 


« or circular channels, with proper inlets and outlets for the 
« ſteam, mounted on horizontal axles, like the wheels of a water 
„mill; within them are placed a number of valves, that ſuffer 
any body to go round the channel in one direction only. in 
ce theſe ſteam veſſels are placed weights, ſo fitted to them as in- 
« tirely to fill up a part or portion of their channels, yet rendered 
« capable of moving freely in them, by the means hereinafter 
& mentioned or ſpecified. When the ſteam is admitted in theſe 
« engines between theſe weights and the valves, it acts equally 
“on both, ſo as to raiſe the weight to one {ide of the wheel, and 
« by the reaction on the valves ſucceſſively, to give a circular 
motion 


LAY 3 2 11 


D 


IN THE THIRTY-FIFTH YEAR OF GEORGE III. 


motion to the wheel, the valves opening in the direction in 
* which the weights are preſſed, but not on the contrary: as 
the ſteam veſſel moves round, it is ſupplied with ſteam from 
the boiler, and that which has performed its office may either 
** be diſcharged by means of condenſers, or into the open air. 
“ Sixthly, I intend in ſome caſes to apply a degree of cold not 
capable of reducing the ſteam to water, but of contracting it 
« confiderably, ſo that the engines ſhall be worked by the al- 
< ternate expanſion and contraction of the ſteam. Laſtly, in- 
< ſtead of uſing water to render the piſton or other parts of the 
engines air and ſteam tight, I employ oils, wax, reſinous bodies, 
<« fat of animals, quickſilver, and other metals in their fluid 
<« {tate.” | 
And the ſaid James Watt, by a memorandum added to the ſaid 
1pecification, declared, that he did not intend that any thing in the 
fourth article ſhould be underſtood to extend to any engine, where 
the water to be raiſed enters the ſteam veſſel itſelf, or any other veſſel 
having an open communication with it. In the fire engines refer- 
red to in the ſaid ſpecification, and which were in uſe prior to the 
patent in queſtion, motion was given to the piſton by the preſſure 
of the atmoſphere acting upon one ſide of it, while a vacuum or 
certain degree of exhauſtion was produced on the other fide, with- 
in the ſteam veſlel denominated the cylinder, by means of the 
injection of cold water, whereby the ſteam was condenſed ; which 


operation, prior to the invention of the ſaid Fames Watt, was al- 
ways performed in the ſteam veſſel or cylinder itſelf ; when the 


ſteam had been condenſed, and the piſton had deſcended, ſuch 
portions of air and water as remained under it within the ſteam 
veſſel or cylinder, were expelled through valves, by the next 
ſucceeding ſteam from the boiler, and that ſteam counterbalanc- 
ing the preſſure of the atmoſphere at the open end of the cylin- 
der, allowed the piſton to riſe up with that end of the lever to 
which it was attached, while the other end of the lever and the 
matters attached thereto deſcended by reaſon of their greater 


comparative weight, and thus the engine was reſtored to that 
ſtate in which it was, previous to the firſt conden ſation. The 
ſteam was, for this purpoſe, as occaſion required, admitted 
through a pipe from a diſtinct veſſel called the boiler, where it 
was generated, which occaſionally communicated with the cy- 
linder by means of a valve, which was opened and ſhut by 

Vol. II. 6 D the 
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the action of the engine. The injection of cold water was in 
like manner admitted, as occaſion required, into the cylinder 
through a pipe, from another diſtinct veſſe! containing cold 


water, called the injection ciſtern, by means of a cock or valve 
which was alſo opened and ſhut by the aQion of the engine, and 


ſuch pumps as were uſed in theſe engines were alſo wrought by . 


the engines themſelves. The conſtruction and uſe of pumps, 
for drawing out air, elaſtic vapour, or water from places or vel. 
ſels where a vacuum or exhauſtioa was required, were known 

and practiſed before the obtaining the letters patent above men- 
tioned, but had not been applied to the cylinders or condenſers of 
ſteam engines. The ſaid invention of the ſaid Fames Watt was, 
at the time of making the ſaid letters patent, a new and a ful in- 


vention, and the ſaid privilege veſted by the ſaid act of parliament 


in the ſaid James Watt and his aligns, was infringed by the De- 
fendant in the manner charged upon him by the declaration. 
The ſaid ſpecification made by the ſaid James Watt, is of itſelf fais 
ficient to enable a mechanic acquainted with the fire engines previouſly 
in uſe, to conſtruf fire engines producing the effect of leſſening the con- 


ſumption of fire and ſteam in fire engines, upon the principle invented 


by the ſaid James Watt. 
And the queſtions for the opinion of the Court were, 


1ſt. Whether the ſaid patent was good in law, and continued 
by the act of parliament above-mentioned ? 

2d. Whether the above ſpecification of the Plaintiff James 
Watt, was in point of law ſufficient to ſupport the above patent ? 

This caſe was twice argued, the firit time by Watſon, Serjt. 
for the Plaintiffs, and Le Blanc, erjt. for the Defendant ; and 
the ſecond, by Adair, Serjt. for the Plaintiffs, and Williams, 
'Serjt. for the Defendant. 

On the part of the Plaintiffs, the ſubſtance of the arguments, 
was the following. The Plaintiſfs have a right to recover 


damages for the infringement of their patent, which 16—1it, 


both good in law, and continued by the act 15 Geo, 3. . 61; 
and 2dly, duly ſupported by the ſpecification. It is oc 
in law, as being for a newly diſcovered method of produ- 
cing an 1mportant effect, in the uſe of the old ſteam en- 
gine, and comes within the proviſion of the ſtat. 21 Tac. 


the 
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the declaration mentioned in the former part of the ſtatute. 
By every fair rule of conſtruction, the words “ working or 
* making any manner of new manufa#ures,” muſt include the 
invention of the Plaintiffs, The term manufafture means 
any thing made or produced by art,” and the method 
or invention for which the patent is granted, is to produce 
an effect by artiſicial means, by which the conſumption of 
fuel ſhall be leſſened in ſteam- engines. Whether the word 
method be uſed as in the patent, or engine as in the act for con- 
tinuing it, the meaning is obviouſly the ſame, and the Court will 
not deprive the Plaintiffs, the metit and utility of whoſe in- 
vention 1s on all fides admitted, of the benefit of that invention 
by mere verbal criticiſms, | 

[HeaTy, J. When a mode of doing a thing is referred to 
ſomething permanent, it is properly termed an engine; when 
to ſomething fugitive, a method.] This patent is not expreſſed 
in terms new or unuſual ; almoſt all the patents upon record, that 
have been granted to thoſe, who have made diſcoveries or 
improvements in the mechanic arts, being for the method 
of doing the thing, and not for the thing done. [ Hearn, J. 
Is there any inſtance of a patent for a mere method ?] The pa- 
tent granted to Dollond for his improvement in making the object 
glaſſes of teleſcopes was for © an invention of à new method of 
« making the object glaſſes of refracting teleſcopes.” So alſo 
David Hartley's patent was for his method of ſecuring buildings 
from fire. So likewiſe are the numerous patents, that have been 
granted, for the different improvements which have been made of 
late years, in chemiſtry and medidine (a). The patent therefore 
of the Plaintiffs' is good in law: and it is alſo continued by the 
act 13 Geo. 3. That act expreſsly recites the patent, and extends 
the benefit of it for 25 years to IVatt and his aſſigns. It was 
therefore clearly the intention of the Legiſlature that the patent 
already granted ſhould be continued, and the court will conſtrue 
the act in ſuch a manner as to effectuate that intention. 

With regard to the ſpecification, that is ſufhciently explicit 
to ſupport the validity of the patent. The improvement made 
by Watt confiſts in a diſcovery, that by letting out the ſteam 
from the cylinder into another veſſel, in order to condenſe it, 


(a) A great variety of patents of this | repeat, as they all went to the ſame point. 


inſtead 


kind were cited, which it is not neceſtary to 
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inſtead of admitting cold water into the cylinder for that pur- 


poſe, as was done in Neucomen's engitie, and by keeping the cy- 


linder hot, the conſumption of ſteam and conſequently of fuel 


would be diminiſhed. The communication between the cylitt- 
der and the other veſlel, is formed by means of valves, which were 


before in uſe in Newcomen's engine, and therefore not neceſſary 


to be more accurately deſcribed, and the mode of keeping the 


cylinder hot is explicitly ſtated in the ſpecification. There 1s no 
new mechanical conſtruction invented by Wart, capable of being 
the ſubject of a diſtin ſpecification, but his diſcovery was of a 
principle, the method of applying which is clearly ſet forth, and 


therefore a drawing or model would have been unneceſſary. 80 


in Dollond's patent, (to take one of many inſtances) the ſpecifi- 
cation deſcribes the principle, but not the mechanical conſtruc- 
tion by which it is carried into effect. It recites that a patent 
had been granted to him, for the © invention of a new method 
„of making the object glaſſes of refracting teleſcopes, by com- 
« pounding mediums of different refractive qualities, whereby 
« the errors ariſing from the different refrangibility of light, as 


«well as thoſe which are produced by the ſpherical ſurfaces of 


the glaſſes, were perfectly correted.” It then goes on to ſtate, 
after mentioning the defects of the teleſcopes then in uſe, that in 
the new teleſcopes, the images of objects were formed by the dif- 
ference between two contrary refractions, the object glaſs being a 
compound of two or more glaſſes put cloſe together, whereof one 
was concave and the other convex: that the exceſs of refraction by 
which the image was formed, was in the conyex glaſs, which was 
made ofa medium or ſubſtance, in which the A of refrangi- 
bility was not ſo great, as in the ſubſtance of which the concave 
glaſs was formed]; therefore their refractions being proportioned 
to their difference of refrangibility, there remained a difference 
of refraction by which the image was formed, without any dif- 
ference of refrangibility to diſturb the viſion : and that the radii 
of the ſurfaces of each of thoſe glaſſes were likewiſe ſo propor- 
tioned, as to make the aberrations which proceeded from their 
ſpherical ſurfaces reſpectively equal, which being alſo contrary, 
deſtroyed each other. But there is no mention of any mechaniſm, 
nor does the ſpecification ſtate the degrees of ſphericity or curva- 
ture of the concave or convex glaſſes, becauſe it is well known, 
that the curvature of one muſt be proportioned to that of 
the other, in order to correct the refrangibility of the rays of 


light. 


r op db bac at 
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light. It is alſo to be obſerved, that the jury have found that 
the ſpecification is ſufficient to enable a mechanic acquainted 
with the fire engines previouſly in uſe, to conſtruct fire engines 
producing the effect of leſſening the conſumption of fire and 
ſteam, upon the principle invented by the Plaintiff Watt. It is 
upon the whole therefore ſubmitted to the court, that both the 
queſtions ſtated in the caſe muſt be anſwered in the affirmative. 
[BuLLER J. The objection to Dollond's patent was, that he 
was not the inventor of the new method of making object 


glaſſes, but that Dr. Hall had made the fame diſcovery before 


him. But it was holden, that as Dr. Hal! had confined it to 
his cloſet, and the public were not acquainted with it, Dollond 
was to be conſidered as the inventor. ] | 

On the part of the Defendant the arguments were the fol- 
lowing. | | 

This queſtion may be argned on three grounds. 1. On the 
patent itſelf, 2. Upon the act 15 Geo. 3. c. CI. (a) 3. Upon the 
act and patent taken together. 

In conſidering the caſe upon the patent itſelf, the patent ap- 
pears to be void, becauſe it differs from the ſpecification, 
the patent being for a formed inſtrument or machine, but 
the ſpecification for principles unorganized. It is for a new 


invented method. Now the word 7nveniion, when applied 


to mechanical ſubjects, properly ſignifies ſomething which 
has been already formed, ſome manufacture or machine, and is 
not applicable to mere unorganized principles. The Plaintiff 
Watt cannot be ſaid to have invented the principles, for thoſe 
principles were in uſe in the old or Newcomen's ſteam engine. It 
is true, that the application of thoſe principles in the manner de- 
ſcribed in the ſpecification, is new, but it was well known long 
before, that ſteam had an expanſive power, and was condenſed 
by cold. It is in this ſenſe, that the word zzvention is uſed in the 
patent. It recites © that Wali had repreſented to the king, that 
he had er much labour and expence invented a method of leſſen- 
ing the conſumption of ſteam and fuel in fire engines.” From 
theſe words it ſeems clear, that he meant it to be underſtood by 
the crown, that the z7vention, which he repreſented himſelf as 
having made, was completely formed, and not that he had merely 
conceived in his mind the application of certain known princi- 


(a) N. B. By a miltake of the preſs in page | the 15th Cee. 3. inflead or the 15th, 
463 and 468, this act is erroneouſly called 
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1795. ples, by which the conſumption of ſteam and fuel would be leſ- 
3. fſened in fire engines: for the ideas of the principles before they 
RA were organized, could not have been attended with great labour, 
and much leſs with great expence. That the repreſentation was 
underſtood in this ſenſe by the crown, will appear from conſider- 
ing other parts of the patent itſelf. The king grants to Watt, 
that he {hall ** make, uſe, exerciſe and vend his ſaid invention.” In 
another part of the patent, all perſons are forbidden to counter/eit 
imitate or reſemble the ſame invention, and to male or cauſe to be 
made any addition thereto, or ſubſiradlion therefrom. In another 
part, it is provided, that the patent ſhall not extend to give 
privilege to Watt, to uſe or exerciſe any invention or work 
whatſoever, which had theretofore been found out or invented by 
any other, and publickly /d or exerciſed, but that every other 
perſon ſhould /e and practice their ſeveral inventions. Now it is 
impoſſible that any of the expreſſions thus cited from the patent, 
can be applied to the invention of mere unorganized principles 
of ſcience. If then the patent be, which it clearly is, for a 
formed inſtrument or machine, it is void, becauſe it is admitted 
that there is no ſpecification deſcriptive of any formed inſtrument 
whatever, nor is there any drawing or model. 
But ſuppoſing it to be a patent for mere principles, (for the 
ſpecification ſtates that the invention conſiſts of principles) it is nei- 
ther originally good in law, nor is it continued by 15 Geo. 3. c. 61, 
It is not good in law, becauſe it does not fall within the conſtruc- 
tion of the ſtatute 21 Fac. 1. c. 3. upon which alone it muſt, if 


1 


4 

at all, be ſupported. The ſixth ſection of that ſtatute provides, 

that nothing therein contained ſhall extend to any letters patent, c 

or grants of privilege for 14 years or under, thereafter to be 1 

made, of the „le working or making of any manner of new manu- 1 

actures, within this realm, to the true and firſt znventors of ſuch F 

manufafures, which others at the time ſhall not uſe, The word f 

manufafure is deſcriptive, either of the practice of making a 1 

thing by art, or of the thing when made. The invention there— b 

fore of any inſtrument, uſed in the proceſs of making a thing by { 

art, is a manufafure, and the ſubject of a patent within the ſtatute, tl 
| becauſe ſuch an inſtrument is itſelf a thing made by art. So alto 0 
medicines may be ſaid to be a ſpecies of manufacture, and within b 

the proviſion of the ſtatute, becauſe they conſiſt in the practice of | 8 

mixing together and making up by art, the different ingredients | wW 


of which they are compoſed, and are the reſult of principles or- | 
ganized, 


1 


r 


r 
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ganized, as far as the nature of the thing will admit. The ſame 
obſervation may be made with reſpect to Dollond's teleſcopes, 
which are certainly a manufacture, and within the ſtatute Fac, 
1. but they conſiſt of principles reduced into form and practice, 
as much as the ſubject will admit, and the patent is for glaſſes 
completely formed, not for mere principles, and the ſpecification 
deſcribes the manner in which the invention is to be carried into 
execution, with all the perſpicuity of which the thing is capa- 
ble. That this is the true meaning of the term manufafure as it is 
uſed by the legiſlature, likewiſe appears from the worts making or 
working being applied to it, and © which others at the time ſhall 
not 2, and alſo from the proviſion that the patentee ihall aſcer- 
tain the nature of his invention, and in what manner the ſame 25 
to be performed. The ſpecification is the price, which the patentee 
is to pay for the monopoly. In the conſtruction of ſpecifications 
it is a rule, that the patentee mult deſeribe his invention in ſuch 
a manner, that other artiſts in the ſane trade or buſineſs; may be 
taught to do the ſame thing for which the patent is granted, by 
following the directions of the ſpecification alone, without any new 
invention, or addition of their own, and without the expence of 
trying experiments. 1 Term Rep. B. R. 606. Turner v. Winter. 
This neceſſarily excludes any ſuppoſition that mere principles can 
be the ſubject of a patent. That this is the true conſtruction of 
the word manufadtures in the ſtatute, appears allo from Lord Coke's 
commentary on it, 3 /. 184, who, as appears from the journals 
of the Houſe of Commons, was chairman of the committee to 
whom the bill was referred, and who therefore probably either 

drew or peruſed it. This confiryMon of the word manufattures, 

in the ſtatute, is alſo fortified by the opinion of Mr, J. Yates 

in the controverſy reſpecting literary property, 4 Bur. 2361. 

Miller v. Taylor, who there held, in illuſtration of the ſubject be- 


fore him, that mere principles, not embodied and reduced into 


practice were not the ſubject of a patent. Until they are ſo em- 
bodied, (to uſe the ſimile of that great judge) they are like the 
{entiments of an author, while in his own mind. In that ſtate 
they are alike the property of him, or of another. But when 
once they are publi ſhed, then, and not before, his excluſive pro- 
perty in them, or in the organization of them, commences. In 
Sir Richard Ariwwright's caſe too ia) the learned judge before 
whom it was tried, ſtated in his ſumming up, that for a princi- 


(x) See the printed ac-ount of that trial, | Term 25 Geo 3. before Mr. J. Blur. 
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ple alone, a patent could not be obtained, for which he gave very 
convincing reaſons. And independent of authorities, the reaſon of 
the thing ſhews, that ſuch a patent could not be obtained within the 
meaning of the ſtatute. By obtaining a patent for principles 
only, inſtead of one for the reſult of the application of rhem, the 
public as prevented, during the term, from improving on thoſe 
principles, and at the end of the term, is left in a ſtate of 1gno- 
rance 1s to the beſt, cheapeſt, and moſt beneficial manner of ap- 
plying them to the end propoſed. | 
It is true indeed, that the jury have found, © that the ſpecifi- 
cation made by Watt, is of itſelf ſufficient to enable a mechanic 
„ acquainted with fire engines previouſly in ule, to conſtruct fire 
engines, producing the effeft of leſſening the conſumption of fuel and 
« ſeam in fire engines, upon the principle invented by Watt,” But it is 
not found, that the ſpecification would enable a mechanic to con- 
ftruet Watt's fire engines; nor is it found, to what extent the conſump- 
tion of ſteam and fuel would be leſſened in fire engines, conſtruct- 
ed upon the principles ſtated in the ſpecification ; nor whether 
thoſe engines would have the effect of leſſening the conſumption 
of ſteam to the ſame degree with Watt's engines. All this is left 
uncertain. The merit of the invention mult be meaſured by the 
quantity of fuel which may be ſaved by it. Now it is poſlible, 
that agreable to this finding, a fire engine might be made, which 
indeed would produce the effect of leſſening the conſumption of 
fuel and ſteam, upon the principles mentioned in the ſpecification, 
but yet ſuch engine might ſave only one buſhel of coals or other 
fuel, where Wal!'s engine would ſave a hundred. The finding 
of the jury therefore does not mend the caſe. The ſpecification 
ought to have deſcribed the method, by which the machine might 
be made to fave the greateſt quantity of fuel, which it was 
known to be capable of ſaving, and which it in fact does ſave 
when uſed by the inventor. It is a ſettled rule of law, that if a 
patenree makes the thing for which the patent is granted, with 
cheaper materials, or if he applies and uſes it in a more advanta- 
geous and uſeful manner, than is deſcribed in the ſpecification, the 
patent is void, becauſe he docs not put the public in poſſeſſion of 
his invention, or enable them to derive the ſame benefit that he 
himſelf derives from it. 1 Term Rep. B. R. 602, Turner v. Winter. 
It is to be ſhewn, in the next place, that the patent is not con- 
tinued by the act 15 Geo. 3. c. 61. The title of it is, an act for 
veſting in James Wait, © the ſole property of certain ſteam en- 


gines, called fire engines, of his invention.“ It recites, © that the 
king 
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king by his letters patent, had given and granted to Watt the ſole 


benefit and advantage of making and vending certain engines, by 
him invented for leſſening the conſumptien of ſteam and fuel 
in fire engines, with a proviſo, that /Yazt ſhould cauſe a particu- 
lar deſcription of the nature of the ſaid invention to be inrolled, 
and that he accordingly had cauſed a particular deſcription of 


the nature of the ſaid engine to be inrolled. It farther recites, 


that the ſaid James Mali had employed many years, and a con- 
ſiderable part of his fortune, in making experiments upon ſteam 
engines, commonly called fire engines, but on account of the 
many difficulties, which always ariſe in the execution of ſuch 


large and complex machines, he could not complete his inten- 


tion, before the end of the year 1794, when he finybed /ome large 
engines, as {pecimens of his conſtruction, and that his engines 
might be of great utility, and then enacts, that the ſole privilege 
of making conſtructing, and ſelling the engines, therein before par- 
ticularly deſcribed ſhall be veſted in Watt tor 25 years, and that 
he during the ſaid term, ſhall mate, exerc;/e and vend the ſaid 
engines,” Now is it poſſible to ſay, that this act continues a 


patent for mere principles ? certainly not. If therefore the patent 


be really for principles, it is not continued by the act. But 
ſuppoſing, that though the act does not deſcribe the patent ac- 
cording to the terms of it, yet it does deſcribe it according to 
its import, namely, as a patent for principles, in that caſe it 
would not be within the protection of the ſtatute of Fac. i. for the 
reaſons already offered. 

There is a proviſo in the act 15 Geo. 3. that every objection 


in law competent againſt the ſaid patent, {hall be compe- 
tent againſt the act, to all intents and purpoſes, except ſo 


far as relates to the term thereby granted. Though this 


therefore is a grant of a monopoly by the Legiſlature, yet it 
is to receive preciſely the ſame conftruction, as if it had been a 


grant by letters patent. Now the grant itſelf 1s void, being 
founded on a falſe ſuggeſtion of the party to whom it is made, 


for it is a rule & law, that if the king's grant be founded on a 


falſe ſuggeſtion of the party to whom it is made, it is void; as if 
any thing mentioned in the conſideration of the grant be falſe. 
5 Co. 94. a. Barwick's caſe. I he conſideration, which is the 
foundation of this grant in the act, is the recital “that the king 
had in January 1765, by his letters patent, granted to Watt for 
the term of 14 years, the ſole benefit and advantage of mating 
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and vending certain engines, by him invented, for leſſening che 
conſumption of ſteam and fuel, and that owing to the reaſons 
which are mentioned in the recital, it was probable, that the 
whole term granted by the patent would elapſe, before he could 
receive any compenſation adequate to his labour; for which 
reaſons the term granted by the patent is prolonged, and the act 
veſts in him the ſole privilege of making conſtructing, and ſelling 


the ſaid engines, for 25 years; that is, the engines, the ſole making 


and vending of which, the king had granted by his ſaid letters 
patent. But it is admitted, that the king did not grant by 
the patent a monopoly for making and vending any engines what- 
ever. The recital therefore, which 1s the very foundation of 


the grant, is untrue. It has been alſo adjudged, that if a pri- 


vate adt of parliament, like the preſent, be founded upon a falſe 
recital, the act is void: as where an act, reciting that A. had 
been attainted of treaſon, confirms the attainder, and farther 
enacts that he ſhall be attainted, and forfeit his lands: the king 
afterwards grants the lands of A. to another: if in fact A. never 
was attainted, or if his attainder appear on the face of it, to 
have been coram non judice, the act is void, and it ſhall not be 


made uſe of as an attainder de novo, notwithſtanding it confirmed 


the attainder, and expreſsly enacted that he ſhould be attainted, 
but A. ſhall take advantage of it by mere pleading, without a 
writ” of error, and {hall ouſt the grantee of the king. Ploꝛod. 
390 Earl of Leicefler v. Heyden, where it is laid down, that 
{ſtatutes which mis-recite things to which they refer, are void, 
and that in the principal cafe, the ſtatute which recited that 4. 
was attainted, when in fact he was not attainted, was void, ibid. 
400 &c. Another objection to this act 15 Geo. 3. is that it 


profeſſes to velt in Watt the excluſive property in an entire machine, 


notwithſtanding the invention which he claims to be his, is ad- 
mitted to be of an improvement only of a known machine. And 
upon this point, it is to be obſerved, that Lord Coke ſays, © ſuch 
& a privilege as is conſonant to law, muſt be ſubſtantially and 
« eflentially newly invented; but if the ſubſtance was in eſſe be- 


“fore and a new addition thereunto, though that addition make 


&« the former more profitable, yet it is not a new manufacture in 
law.“ 3 If. 184. The act is alſo defective, in not ſetting 
forth any ſpecification of a formed inſtrument or machine; it 
is indeed admitted that no ſuch ſpecification is to be found. 
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If the ſubject be viewed, as ariſing from the patent and act 
taken together, the arguments which have been already uſed, 
reſpecting thoſe inſtruments ſeparately, apply themſelves more 
ſtrongly, inaſmuch as if the act be conſidered as explanatory of 
the patent, or as a part of it, there cannot be a doubt but that 
it means to grant a monopoly for a formed engine or machine. 
Upon the whole therefore of the caſe, it appears, either that the 
patent is for an entire formed machine, when it ought to have 
been for an improvement only, and in which caſe the ſpecifica- 
tion does not correſpond with it, or it is for mere principles, 
which according to the ſtat. 21 Fac. I. c. 3, cannot be the ſub- 
ject of a patent. 

The ſum of the reply was as follows. The patent is neither 
for a formed inſtrument, nor 1s the ſpecification for a principle 
unorganized, The former is for “a new invented method of 
leſſening the conſumption of {team and fuel in fire engines,” by 
whatever mode that effect may be produced: the latter ſtates 
both the principle of the invention, and alſo the mode in which 
it is to operate, namely, the preſerving the cylinder hot by the 
means deſcribed, and the condenſing the ſteam in ſeparate veſ- 
ſels, communicating with the cylinder. The difference in the 
terms uſed in the patent and the ſpecification, ariſes from the 
nature of the ſubject, but the real meaning of them is the ſame. 
Where an improvement is made upon a machine already known, 
the patent ought not to be for the machine itſelf, but for the 
method of improving it. Thus a patent was granted in 1759 
to one Wood for a /cheme to work a fire engine, at half the ex- 
pence of coals, an effect which muſt have been cauſed by an 
alteration of the engine, yet the patent was for the /cheme, or 
method, and not for the engine itſelf. And in the caſe of an 
improvement in making watches, Jes patent was avoided, 
becauſe it was for the whole watch, when the invention conſiſt- 
ed of only one movement. But notwithſtanding this rule, if 
from the nature of the thing, a patent for the new method or im- 
provement only, ſhould have the effect of giving a right to the 
whole machine, that is not of itſelf a ground on which the patent 
can beſet aſide. 

On this day, after conſideration, the judges thus delivered 
their reſpective opinions. 
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. Rooks J. after ſtating the ſpecial caſe at length, thus proceed- 
ed. From this ſtate of the caſe, and from the admiſſion of 
counſel on both fides, Iaſſume the following facts, vis. that the 
Plaintiff Wait is the inventor of a new and uſeful improvement 
in fire engines, whereby the conſumption of ſteam, and conſe. 
quently of fuel is conſiderably leſſened: that the improvement 


is of ſuch a nature that it may legally be the object of protection 


by royal patent : that a pateat has been granted to the inventor, 
on the condition of a ſpecification of the nature of the invention, 
that a ſpecification bas been made, ſufficient to enable a mechanic 
to conſtruct fire engines containing the improvement invented 
by the patentee : and that the Legiſlature fix years after the 
patent had been granted, thought proper to extend the duration 
of it from the eight years then to come, to twenty five years, 
the patent having been granted in the ninth, and the ſtatute 
having paſſed in the fifteenth year of the preſent king. 

Under theſe circumſtances, I think I conform to the ſpirit of 


| the ſtat, 21 Fac. 1. c. 3. . 6, if 1 incline to ſupport this patent, 


provided 1 it may be ſupported without violating any rule of law: 

and L think ſo, for two reaſons, firit, becauſe the patentee is 
ſubſtantially intitled to the protection of the patent, and ſecond- 
ly becauſe the public are ſufficiently inſtructed, and will be duly 
benefited by the ſpecification. Againſt the claim of the parentee 
certain objections have been made, which, it is contended, de- 
prive him of all legal right to that protection. Firſt, it is ob- 
jected, that the patent is not for fire engines upon the particu- 
lar conſtruction which contains this new improvement, but for 
a new invented method of leſſening the conſumption of ſteam 
and fuel: ſecondly, it is objected, that no particular engine 18 
deſcribed in this ſpecification, but chat it only ſets forth the prin- 
eiples: and the laſt objection is, that the ſtatute has not duly 
prolonged the patent, becauſe the patent is for a method, and the 
ſtatute for an engine. It is obvious that theſe objections are mere- 
ly formal: they do not affect the ſubſtantial merits of the paten- 
tee, nor the meritorious conſideration which the public have a 
right to receive, in return for che protection which the paten- 
tee claims. With regard to the firſt objection, it is that the 
patent is not for a fire engine of a particular conſtruction, but for 


a new invented method. It een __ exiſtence ot the 
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fre engine, and gives a monopoly to the patentee of his new in- 
vented method of leflening the conſumption of ſteam and fuel in 
fire engines. The obvious meaning of thoſe words is, that 
he has made an improvement in the conſtruQion of fire engines, 
for what does method mean but mode or manner of effefing ? What 
method can there be of ſaving ſteam or fuel in engines, but by 
ſome variation in the conſtruction of them? A new invented 
method therefore conveys to my underſtanding, the idea of a 
new mode of conſirufion, I think thoſe words are tantamount to 
fire engines of a newly invented conſtruction ; at leaſt I think they 
will bear this meaning, if they do not neceſſarily exclude 
every other. The ſpecification ſhews that this was the mean- 
ing of the words as underſtood by the patentee, for he has ſpe- 
cified a new and particular mode of conſtructing fire engines. 
Tfhe has ſo underſtood the words, and they will bear this inter- 
pretation, then I think this objection, which is merely verbal, 
is anſwered. To which I add, that patents for a method or 
art of doing particular things have been ſo numerous, accord- 
ing to the liſts left with us, that method may be conſidered as a 


common expreſſion in inſtruments of this kind. It would there- 


fore be extremely injurious to the intereſts of patentees, to allow 
this verbal objection to prevail. As to the ſecond objection, that 
no particular engine is deſcribed, that no model or drawing is 
ſer forth, I hold this not to be neceſſary, provided the patentee 
ſo deſcribes the 1mprovement as to enable artiſts to adopt it, 
when his monopoly expires. The jury find that he has ſo de- 
ſcribed it. It is objected, that he profeſſes to ſet forth principles 
only, but we are not bound by what he profeſſes to do, but by 


what he has really done. If he had profeſſed to ſet forth a full 


ſpecification of his improvement, and had not ſet it forth in- 
telligibly, his ſpecification would have been inſufficient, and his 
patent void. It ſeems therefore but reaſonable, that if he ſets 
forth his improvement intelligibly, his ſpecification fhould be 
ſupported, though he profeſſes only to fer forth the principle. 
The term principle is equivocal, it may denote either the radical 
elementary truths of a ſcience, or thoſe conſequential axioms which 
are founded on radical truths, but which are uſed as fundamental 
truths by thoſe who do not find it expedient to have recourſe to 
firſt principles. The radical principles on which all ſteam en- 
2ines are founded, are the natural properties of ſteam, its expan- 
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fiveneſs and condenfibility. Whether the machines are form- 
ed in one ſhape or another, whether the cylinder is kept hot or 
ſuffered to cool, whether the ſteam is condenſed in one veſſel or 
another, till the radical principles are the ſame. When the 
preſent patentee ſet his inventive faculties to work, he found 
fire engines already in exiſtence, and the natural qualities of 
ſteam already known and mechanically uſed. He only invented 
an improvement in the mechaniſm, by which they might be em- 
ployed to greater advantage. There is no newly diſcovered 
natural principle as to ſteam, nor any new mechanical principle 
in his machine; the only invention is a new mechanical em- 
ployment of principles already known. As to the ſpecification, 
ſome part of it, ſo much as repreſents the future intentions of 


the patentee, may be conſidered, according to the language of 


the ſpecification, as merely theoretical ; but the greater part de- 


ſcribes a practical uſe of improved mechaniſm, the baſis on which 


the improvement is founded. The object of the patentee was 
to condenſe the ſteam wirhout cooling the cylinder : the means 
adopted to effectuate this were to encloſe the cylinder in a caſe 
which will confine the heat or tranſmit it flowly, to ſurround it 


with ſteam or other heated bodies, and to ſuffer neither water 
nor any other ſ ubſtance colder than the ſteam, to enter or touch 


it during that time. Theſe means are ſet forth. The objection 
is, that there is no drawing or model of a particular engine; and 
where is the neceſſity of ſuch drawing or model, if the ſpeci- 


fication is intelligible without it? Had a drawing or model 
been made, and any man copied the improvement, and made a 


machine in a different form, no doubt this would have been an 


infringement of the patent; why? becauſe the mechanical im- 
 provement would have been introduced into the machine, though 


the form was varied. It follows from thence, that the mecha- 
nical improvement and not the form of the machine, is the object of 
the patent; and if this mechanical improvement is intelligibly 
ſpecified, of Which a jury muſt he the judges, whether the 


patentee call it a principle, invention, or method, or by what- 


ever other appellation, we are not bound to conſider his terms, 


but the real nature of his improvement, and the deſcription he 


has given of it, and we may, I think, protect him without yvic- 
lating any rule of law. As to the articles of the ſpecification 
which denote intention only, and do not {tate the thing to which 
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it is to be applied, I do not think he could maintain an action 
for breach of theſe articles; for he cannot anticipate the pro- 
tection, before he is intitled to it by practical accompliſhment. 
But the patent is for a method already adopted, and the two firſt 
and moſt material articles are ſet forth as already accompliſhed, 
and the caſe ſtates it was new and uſeful, at the time of making 
the patent. I therefore conſider the molt eſſential part of 
the patent, the keeping the cylinder hot, incloſing it in a caſe, 
and ſurrounding it with ſteam, as carried into practical effect 
at the time of granting the patent; this the Defendant has in- 
fringed; and I will preſume after verdict, where nominal da- 
mages only are given, that the evidence was applied to, and the 
damages given for thoſe articles only which are well ſpecified- 
Now if he has infringed thoſe articles which are well ſpecified, 
he ſhall not be excuſed from an action, becauie he has been guil- 

ty of an additional infringement on that which 1s ſpecified as 
matter of intention only. As to the objection of the want of a 
drawing or model, that at firſt ſtruck nie as of great weight. 
I thought it would be difficult to aſcertain what was an infringe- 
ment of a method, if there was no additional repreſentation of 
the improvement, or thing methodized. But LI have ſatisfied 
my mind thus, infringement or not, is a queſtion for the jury; 

in order to dccide this caſe, they mult underitand the nature of 
the improvement or thing intringed ; if they can underſtand 

it without a model, I ara not aware of any rule of law which 
requires a model or a drawing to be ſet forth, or which makes 

void an intelligible ſpecification of a mechanical improvement, 
merely becauſe no drawing or model is annexed. In the preſent 

caſe, I do not hear that the want of a drawing or a model occa- 
ſioned any difficulty to the jury; they have expreſsly. decided 


that Mr. Wati has the merit of a new and an uſeful invention, and 
that this invention was infringed by the Defendant. How then 
can I fay, that they could not underſtand it for the want of a 


drawing? Eſpecially when they have added, that the ſpeci- 
fication is ſufficient to enable a mechanic acquainted with the 
fire engines previouſly in uſe, to cenſtruct fire engines produ- 
cing the effect of leſſening the conſumption of fuel and ſteam, 
upon the principle invented by the Plaintiff. For theſe reaſons 
[ think the ſecond objection, that no particular engine is ſet forth, 
is not of ſufficient weight to deſtroy the elect of the patent. 
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Hearn J. This patent is expreſsly for a new invented me- 
thod for leſſening the conſumption of ſteam and fuel in fire en- 
gines. It appears that the invention of the patentee is original, 
and may be the ſubject of a patent; but the queſtion is, in as 
much as this invention is to be put in practice by means of ma- 
chinery, whether the patent ought not to have been for one or 
more machines, and whether this is ſuch a ſpecification as enti- 
tles him to the monopoly of a method? If method and machinery 
had been uſed by the patentee as convertible terms, and the ſame 
conſequences would reſult from both, it might be too ſtrong to ſay, 
that the inventor ſhould loſe the benefit of his patent, by the 
miſapplication of his term. In truth it is not ſo. His counſel 
have contended for the excluſive monopoly of a method of leſſen- 


ing the conſumption of ſteam and fuel in fire engines, and that 


therefore would better anſwer the purpoſes of the patentee, tor 
the method is a principle reduced to practice; it is in the pre- 


ſent inſtance the general application of a principle to an old ma- 


chine. There is no doubt that the patentee might have obtain- 
ed a patent for his machinery, becauſe the act of parliament he 
obtained, acknowledged his patent, and he himſelf in 1782 
procured a patent for his invention of certain new improve- 
ments upon ſteam and fire engines for raiſing water &c., which 


contained new pieces of mechaniſm, applicable to the ſame. 
Upon this ſtatement, the following objections ariſe to the patent, 


vrhich I cannot anſwer : namely that if there may be two differ- 


ent ſpecies of patents, the one for an application of a principle 
to an old machine, and the other for a ſpecific machine, one 


muſt be good and the other bad. The patent that admits the 


maoſt lax interpretation ſhould be bad, and the other alone con- 


formable to the rules and principles of common law, and to the 


ſtatute on which patents are founded. The ſtatute 21 Jac. 1. 


prohibits all monopolies, reſerving to the king by an expreſs 
proviſo ſo much of his ancient prerogative, as ſhall enable him 
to grant letters patent and grants of privilege, for the term of 
fourteen years or under, of the ſole working or making of any 
manner of new manifuctures within this realm, to the true and 
firſt inventor and inventors of ſuch manfacturet. What then 
falls within the ſcope of the proviſo? Such manufactures as 
are reducible to two claſſes. The firit claſs includes machinery, 
the ſecond — {xc as medicines) formed by chemical and 

other 
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other proceſſes, where the vendible ſubſtance is the thing pro- 
duced, and that which operates preſerves no permanent form. 
In the firſt claſs the machine, and in the ſecond the ſubſtance 
produced, is the ſubject of the patent. I approve of the term 
manufafure in the ſtatute, becauſe it precludes all nice refine- 
ments; it gives us to underſtaad the reaſon of the proviſo, that 
it was introduced for the benefit of trade. That which is the 
ſubject of a patent, ought to be ſpecified, and it,ought to be that 
which is vendible, otherwiſe it cannot be a manufacture. This 
is a new ſpecies of manufacture, and the novelty of the language 
is ſufficient to excite alarm. It has been urged that other patents 
have been litigated and eſtabliſhed; for inſtance Dollond' s, which 
was for a refracting teleſcope. I conſider that as ſubſtantially 
an improved machine. A patent for an improvement of a re- 
fracting teleſcope, and a patent for an improved refracting tele- 
ſcope, are in ſubſtance the ſame. The ſame ſpecification would 
ſerve for both patents, the new organization of parts is the ſame 
in both. I aſked in the argument for an inſtance of a patent for 
a method, and none ſuch could be produced. I was then preſſed 
with patents for chemical proceſſes, many of which are for a 
method, but that is from an inaccuracy, of. expreſſion, becauſe 
the patent in truth is for a vendible ſubſtance. To purſue this 
train of reaſoning {till further, I ſhall conſider how far the ar- 
guments in ſupport of this patent will apply to the invention 
of original machinery founded on a new principle. The ſteam 
engine furniſhes an inſtance. The Marquis of Worcefter diſco- 
vered in the laſt century, the expanſive force of ſteam, and firſt 
applied it to machinery. As the orginal inventor he was 
clearly entitled to a patent. Would the patent have been good 
applied to all machinery, or to the machines which he had diſ- 
covered ? The patent decides the queſtion. It muſt be for the 
vendible matter, and not for the principle. Another objection 
may be urged againſt the patent, upon the application of the prin- 
ciple to an old machine, which 1 is, that whatever machinery may 
be hereofter invented would. be an infringment of the patent, 


if it he founded on the ſame principle. If this were ſo, it would 


reverſe the cleareſt poſitions of law reſpecting patents for machi- 
nery, by which it has been always holden, that the organization of 
a machine may be the ſubje of a patent, but principles cannot. 
If the argument for the patentce were correct, it would fol- 
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low, that where a patent was obtained for the principle, the or- 


ganization would be of no confequence. Therefore the patent 


for the application of the principle, muſt be as bad as the patent 
for the principle itſelf; It has been urged for the patentee, that 
he could not ſpecify all the caſes, to which his machinery could 
be applied. The anſwer ſeems obvious, that what he cannot 
ſpecify he has not invented. The finding of the jury that ſteam 
engines may be made upon the principle ſtated by the patentee, 
by 4 mechanic acquainted with the fire engines previouſly in uſe, 
is hot coheluſive. This patent extends to all machinery that 
may be made on this Principle, 10 that he has taken a patent 
for more than he has ſpecified; and as the ſubject of his patent 
is an entire thing; the want of a full ſpecification is a breach 


of the cbnditions, and avoids the patent. Indeed it ſeems impoſ- 
ſible to ſpecify a principle, and its application to all caſes, which 


furniſhes an argument that it cannot be the ſubje@ of a patent. 


It has been uſual to examine the ſpecification, as a condition on 


which the: patent was granted. I ſhall now conſider it in another 
point of view. It is a clear principle of law that the ſubject of 
every grant muſt be certain. The uſual mode has been for the 
patentee to deſcribe the ſubject of it by the ſpecification; the 
patent and the ſpecification muſt contain a full deſcription. Then 
in this, as in moſt other caſes, the patent would be void for the 
uncertain deſcription of the thing granted, if it were not aided 
by the ſtatute. The grant of a method is not good, becauſe 
uncertain, the ſpecification of a method or the application of 
principle is equally fo, for the reaſons I have alledged. 

BulLER J. Few men poſſeſs more ingenuity, or have grea- 
ter merit with the public, than the Plaintiffs on this record; 
and if their patent can be ſuſtained in point of law, no rs 
ought to envy them the profits and advantages ariſing from it, 
Even if it cannot be ſupported, no man ought to envy them 
the profits which they have received : becauſe the world has un- 
doubtedly derived great advantages from their ingenuity. We 
are called upon to deliver our opinions on the dry queſtion of 
law, whether upon the caſe diſcloſed to us, this patent can or 
cannot be ſuſtained. And I ſhall deliver my opinion firſt upon 
the caſe itſelf, and ſecondly on the arguments which have been 
urged at the bar. 
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The caſe ſtates the Plaintiffs" patent, the ſpecification, and the 
act of parliament. It gives a deſcription of the old engine, and 
then ſtates that the invention of the Plaintiffs” is a new and uſe- 
Ful one, and that the ſpecification 1s ſufficient to enable a me- 
:chanic to conſtruct fire engines, producing the effect of leſſening 
the conſumption of fuel and ſteam in fire engines, upon the prin- 
ciple invented by Mr. Watt. One objection made by the De- 


fendant was, that it did not appear on the caſe, that a mechanic 


could from the ſpecification, conſtruct an engine which ſhould 
leſſen the conſumption of fuel and ſteam, with equal effect, or 
to the ſame extent as Mr. Wait himſelf did. If the negative 
appeared, vs. that a mechanic could not from the ſpecification 
make an engine with equal effect, or if it required expence and 
experiments before it could be done, I agree that either of thoſe 


facts would avoid the patent, But that is not fo ſtated; and 


upon this caſe I think we are bonnd to fay there is no foundation 
for either of thoſe objections. There is another objection to the 
caſe, which I think more important, and that is, that the jury 
have not told us wherein the invention conſiſts, whether it be in 
an additional cylinder, or other veſſel to the old machine, or what 
the addition is, or whether it be only in the application of the 


old parts of the machine, or in what is called at the bar, the 
principle only, or in what that principle conſiſts. Theſe defects 
have opened a great field of argument, and have driven the Plain- 


tiffs' counſel to the neceſſity of endeavouring to ſupport his caſe 
on all poſſible grounds. The old engine conſiſted of a cylinder, 
a boiler, a pipe which occaſionally communicated between them, 
an injection ciſtern, and pumps. The two material parts of the 
new engine, as mentioned in the ſpecification, are the old cylin- 


der, now called the ſteam veſſel, and the veſſel now called the 


condenſer, which it is ſaid muſt be diſtin from the ſteam veſ- 
ſel, though occaſionally communicating with it. The old boiler 
did occaſionally communicate with the cylinder, The pumps, 


greaſe, and other things are admitted to be trifling circumſtan- 
ces, and not worthy any obſervation. Upon this ſtate of the 


caſe, 1 cannot fay that there 1s any thing ſubſtantially new in 
the manufaQure ; and indeed it was expreſsly admitted on the 
argument, that there were no new particulars in the mechaniſm: 
that it was not a machine or inſtrument which the Plaintiffs had 


invented: 
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invented: that mechaniſm was not pretended to be invented in 
any of its parts: that this engine does conſiſt of all the ſame 
parts as tne old engine: and that the particular mechaniſm is not 
neceſſary to be conſidered. The fact of there being nothing 
new in the engine drove the counſel to argue on very wide 
grounds, and to touch on the poſlibility of maintaining a pa- 
tent for an idea or a principle, though I think it was admitted 
that a patent 1 not be ſuſtained for an idea or a principle 
alone. | 11 


The very Qurolacnc of hen a dale is, une it not to be 
It is the firſt ground and rule for arts and 


A patent muſt be for ſome new production from thoſe elements, 
and not for the elements themſelves. The Plaintiffs' caſe is con- 
ſiderably diſtreſſed in many parts of it, and as it ſeems to me, the 
arguments which have been adduced were very much calculated 
to keep clear of difficulties, which the counſel foreſaw might be 
introduced into the caſe ; as fir ſt, that unleſs the principle can be 
ſupported as the ground of the patent, there may be forme danger 
of confirming the Defendant's objection to it: ſecondly, that unleſs 
the principle can be ſupported, it may open a fatal objection to 
the ſpecification, becauſe that does not ſtate in what manner the 
new machine is to be conſtructed, how it varies from the old 


one, or in what way the! improvements are to be added: or thirdly, 


becauſe the patent embraces the whole principle, and is founded 
on that alone; but the invention is taken to conſiſt of an improve- 


ment or addition only. Another objection may ariſe both to the 


patent and ſpecification, viz. that the patent is granted for the 
whole engine, and not for the addition or improvement only, 
Perhaps it may be convenient and judicious to keep theſe ol jec- 
tions as much as poſſible in the back ground, and out of the 
view of the court. But it is our duty to ſift and dive into the 
facts and circumſtances of the caſe, and the bearings and con- 
ſequences of them, as far as our abilities or knowledge of the 
ſubject will admit. There is one ſhort obſervation ariſing on 


this part of the caſe, which ſeems to me to be unanſwerable, and 


that is, that if the principle alone be the foundation of the patent 
it cannot poſſibly ſtand, with that knowledge and diſcovery 


which the world were in poſſeſſion of before. The effect, the 


power, and the operation of ſteam were known long before the 
| date 
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date of this patent; all machines which are worked by ſteam 
are worked on the fame principle. The principle was known 
before, and therefore if the principle alone be the foundation of 
the patent, though the addition may be a great improvement, 
(as it certainly is) yet the patent muſt be void 4 initio. But 
then it was ſaid, that though an idea or a principle alone would 
not ſupport the patent, yet that an idea reduced into practice, or 
a practical application of a principle was a good foundation for 4 
patent, and was the preſent caſe. The mere application or mode 
of uſing a thing, was admitted in the reply not to be a ſufficient 
ground (a); for on the court putting the queſtion, whether it a man 
by ſcience were to deviſe the means of makinga double uſe of a thing 
known before, he could have a patent for that, it was rightly and 
candidly admitted that he could not. The method and the mode 
of doing a thing are the ſame : and I think it impoſſible to ſup- 
port a patent for a method only, without having carried it into 


effect and produced ſome new ſubſtance. Bur here it is neceſlary 


to inquire, what is meant by a principle reduced into practice. 
It can only mean a practice founded on principle, and that prac- 
tice is the thing done or made, or in other words the manufac- 
ture which is invented. | 
This brings us to the true foundation of all patents, which 
muſt be the manufacture itſelf; and ſo fays the ſtatute 21 Pac. 1. 
c. 3. All monopohes except thote which are allowed by that ſta- 
rate, are declared to be illegal and void; they were fo at common 
law : aud the ſixth ſection excepts only thoſe of the ſole wori- 
ing or making any manner of ww manufacture: and whether 
che manufacture be with or without principle, produced by ac- 
cident or by art, is immaterial. Unleſs this patent can be ſup. 
ported for the manufaFure, it cannot be tupported at all, I am 
of opnnion that the patent is granted for the manmfucture, and I 
agree with my brother Air, that verbal criticiſms ought not 
to avail, but that principie in the patent, and engine in the act of 
parlament mean and are the {ime thing. Behdes, the declara- 
tion is founded on a right to the engine, and therefore unleſs the 
Plaintiffs can make out their right to that extent, they muſt fail. 
In moſt of the inſtances of the different patents mentioned by 
my brother Adair, the patents were for the manufacture, and 
the ſpecification rightly ſtated the method by which the manu- 
(4) By an errot of the preſs, this queſtion | in the ſtatement cf che rp'y. 
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facture was made: but none of them go the length of proving, 
that a method of doing a thing without the thing being done, 
or actually reduced into practice, is a good foundation for a pa- 
tent. When the thing is done or produced, then it becomes 
the manufacture which is the proper ſubject of a patent. Dol- 
lond's patent was for object glaſſes, and the ſpecification pro- 
perly ſtated the method of making thoſe glaſſes. And as I mentioned 
in the courſe of the argument, the point conteſted in that caſe 
was, whether Dollond or Hall was the firſt and true inventor 
within the meaning of the ſtatute, Hall having firſt made the 


diſcovery in his own cloſet, but never made it public; and on 


that ground Dollond's patent was confirmed. Mechanical and 


chemical diſcoveries all come within the deſcription of manu- 


factures: and it is no objection to either of them that the arti- 


cles of which they are compoſed were known, and were in uſe 


before, provided the compound article which is the object of the 
invention, is new. But then the patent muſt be for the Hpeciſfe 
compound, and not for all the articles or ingredients of which it is 


made. The firſt inventor of a fire engine could never have ſup- 


ported a patent for the method and principle of uſing iron. Nor 


could Dr. James (ſuppoſing his patent had been clear of other 


objections) have ſuſtained a patent for the method and principle 


of uſing antimony. In the firſt caſe, the patent muſt have been 
for the fire engine, eo nomine; and in the ſecond, for the ſpecific 


compound powder. Suppoſe the world were better informed 


khan it is, how to prepare Dr. James's fever powder, and an in- 


genious phyſician ſhould find out that it was a ſpecific cure for 
a conſumption, if given in particular quantities; could he have 
a patent for the ſole uſe of Fames's powder in conſumptions, or 
to be given in particular quantities? I think it muſt be conceded 
that ſuch a patent would be void; and yet the uſe of the medi- 
cine would be new, and the effect of it as materially different 
from what is now known, as life is from death. So in the caſe 
of a late diſcovery, which as far as experience has hitherto gone, 


is ſaid to have proved efficacious, that of the medicinal proper- 


ties of arſenic in curing agues, could a patent be ſupported for 
the ſole uſe of arſenic in aguith complaints? The medicine is 
the manufacture, and the only object of a patent, and as the 
medicine is not new, any patent for it, or for the uſe of it, would 
be void. The caſe of water tabbies which has often been men- 


tioned in WWe/iminſier Hall, may afford ſome illuſtration of this 


ſubject. 
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ſubject. That invention firſt owed its riſe to the accident of a 
man's ſpitting on a floor cloth, which changed its colour, 
from whence he reaſoned on the effect of intermixing water with 
oils or colours, and found out how to make water tabbies, and 
had his patent for water tabbies only, But if he could have 
had a patent for the principle of intermixing water with oil or 
colours, no man could have had a patent for any diſtin ma- 
nufacture, produced on the {ame principle. Suppoſe painted 


floor cloths to be produced on the ſame principle, yet as the 


floor cloth and the tabby are diſtin ſubſtances, calculated for 
diſtin purpoſes, and were unknown to the world before, a patent 
for one would be no objection to a patent for another. 

The true queſtion in this caſe is, whether the Plaintiffs" patent 
can be ſupported for the engine. I have already ſaid I conſi- 
der it as granted for the engine, and if that be the right con- 
ſtruction of the patent, that alone lays all the arguments about 
ideas ahd principles out of the caſe. The objections to this pa- 
tent, as a patent for the engine, are two: firit, that the fire en- 
gine was known before: and ſecondly, though the Plaintiffs' in- 
vention conſiſted only of an improvement of the old machine, 
he has taken the patent for the whole machine, and not for the 
improvement alone. As to the firſt, the fact which the Plain- 
tiffs' counſel were forced to admit, and did repeatedly admit in 
the terms which I mentioned, viz. that there was nothing new 
in the machine, is decifive againſt the patent. And the ſe- 
cond objection is equally fatal. That a patent for an addition 
or improvement may be maintained, is a point which has never 


been dire cly decided; and Brrcot's caſe 3 In}. 184. is an ex- 


preſs authority againſt it, which caſe was decided in the Ex- 
chequer Chamber. What were the particular facts of that caſe 
-we are not informed, and there ſeems to me to be more quaint- 
neſs than ſolidity in the reaſon aſſigned, which is, that it was 


to put but a new button to an old coat, and it is much eaſier 


to add than to invent. If the button were new, I do not feel 
the weight of the objection that the coat on which the but- 
ton was to be put, was old. But in truth arts and ſciences 
at that period were at ſo low an ebb, in compariſon with that 
Point to which they have been ſince advanced, and the effect 


and utility of improvements ſo little known, that I do net think 
-that caſe ought to preclude the queſtion, In later times, when- 
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ever the point has ariſen, the inclination of the court has been 
in favor of the patent for the improvement, and the parties have 
acquieſced, where the objection might have been brought di- 
rectly before the court. In Morris v. Branſon which was tried 
at the ſittings after Eaſter term 1776, the patent was for making 
oilet holes or net work in ſilk, thread, cotton, or worited ; and the 
Defendant objected that it was not a new invention, it being 
only + an addition to the old ſtocking frame. Lord Mangſield ſaid 

« after one of the former trials on this patent, I received a very 
1 ſenſible letter from one of the gentlemen who was upon the 
jury, on the ſubject whether on principles of public policy, 
« there could be a patent for an addition only, I paid great 


attention to it, and mentione ed it to all the Judges, If the ge- 


* neral point of law, vx. that there can be no patent for an ad- 
& dition, be with the Defendant, that is open upon the recorc!, 
* and he may move in arteſt of judgment. But that objection 
« wauld go to repeal almoſt every patent that was ever granted.” 
There was a verdict for the Plaintiffs with 500 J. damages, and 
no, motion was made 1n arreſt of judgment. Though his Lord- 
ſhip did not mention what were the opinions of the judges, ar 
give any direct opinion himſelf, yet we may ſafely collect that 
he thought on great conſideration, the patent was good, and 
the Defendant s counſel, though they had made the objection at 
che trial, did not after wards perſiſt in it. Since that time, it 
has been the generally received opinion in Meftminfier Hall, that 
a patent for an addition is good. But then it muſt be for the 
addition only,. and not for the old machine too. In Teſſep's calc, 
as quored by my brother Adair, the patent was held to be void, 
becauſe 1 it extende ed to the whole watch, and the invention was 
ofa a particular Movement only. It was admitted in the. reply, 
that the patent ſhould be applied to the invention itſelf: but it 
was contended, that if in conſequence the patent gave a right 
to the whole engine, that would be no objection. To this J 
anſwer, that if the patent be confiaed to the invention, it can 
give no Tight to che engine, or to any thing beyond the inven- 
tion itſelf. Where a patent is taken for an improvement only, 
the public have a right to purchaſe that i improvement by itſelf, 
without being incumbered with, other things. A fire engine of 
any conſiderable ſize, I take it, would colt about 1200 J. and 
ſuppoſe, the alteration made by the Plaintiff, with a fair allow- 
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ance for profit would coſt 50 or 100 J. is it to be maintained, that 
all the perſons who already have fire engines muſt be at the ex- 
pence of buying new ones from the Plaintiffs, or be excluded 
from the uſe of the improvement? 80 in the caſe of the watch, 
may not other perſons in the trade buy the new movement, and 
work it up in watches made by themſelves? Where men have 
neither fire engines nor watches, it is highly probable that they 
will go to the inventor of the laſt and beſt improvements for the 
whole machine; and if they do, it is an advantage which the in- 
ventor gets from the option of mankind, and not from any ex- 
cluſive rigkt or monopoly veited in him. But here the Plain- 
tiffs claim the right to the whole machine. Toe that extent their 
right cannot be ſuſtained, and therefore I am of opinion that 
there ought to be judgment for the Defendant. 

Lord Ch. J. Eyre. Upon this caſe two queſtions are reſer- 
ved for the opinion of the court; the firſt, whether the patent 
is good in law, and continued by the act of parliament men- 
tioned in the caſe; the ſecond, whether cke ſpecification 
ſtated in the caſe is in point of law ſufficient to ſupport 
the patent? As I take it, the facts of the caſe are ſtated 
with a view to the application of them to theſe queſtions, 
and not to any other queſtions which may be thought to 
ariſe upon them. Perhaps indeed, if the court ſaw that ano- 
ther material queſtion might ariſe out of theſe facts, which had 
eſcaped the attention of the court and jury at niſi prius, they 
might direct the caſe to be amended, or a new trial to be had, in 
order to introduce it. Theſe two queſtions were thus ſtated, in 
order to bring before the court the points of law inſiſted on 
upon the part of the Defendant, and alſo to give an opportu- 
nity for conſidering a doubt, which occurred to me upon my 
firſt view of the caſe at the trial, which was, whether a patent 
right could attach upon any thing not organized, and capable 
of preciſe ſpecification. As theſe two queſtions are framed, 
there are three points for the conſideration of the court. Firſt, 
whether rhe parent was in its original creation good or bad ? 
Secondly, taking it to be good, whether it was continued by 
the act of parliament? And thirdly, taking it to be good in 
its original creation, and to have been continued by the act of 
parliament, ſubje-t to an objection for the want of a ſpecifica- 
tion, whether there has been a ſutficient ſpecification? Though 


Vol. II. 6 K we 


499 


1795. 
— 
Bout row 


. 
Bert. 


RH 
*Q 


1795 
— — 
Boul ros 
* V. 
BuLL. 


CASES IN EASTER TERM 


we have had many caſes upon patents, yet I think we are here 
upon ground which is yet untrodden, at leaſt was untrodden 
till this cauſe was inſtituted, and till che diſcuſſions were enter- 
ed into which we have heard at the bar, and now from the 
court, Patent rights are no where, that I can find, accurately 
diſcuſſed in our books. Sir F4ward Coke diſcourſes largely, 
and ſometimes not quite intelligibly, upon monopolies, in his 
chapter of monopolies 3 Iiſt. 181. But he deals very much in 
generals, and fays little or nothing of patent rights, as oppoſed 
to monopolies. He refers principally to his own report of the 
caſe of monopolies. 11 Co. 86. ö.; he alſo mentions a reſolu- 
tion of all the judges in 2 & 3 Eliz. from a MS. of Dyer, con- 
demning a grant to the corporation of Southampton by Phillip 
and Mary, for the ſole right of importing malmſey wine, and 
that no malmſey wine ſhould be landed at any other place, upon 
pain to pay treble cuſtoms, He alſo mentions Bzrcot's caſe in the 
Exchequer Chamber 15 Elis. for a privilege concerning the pre- 
paring and melting of lead ore, but he ſtates no particulars ; 
and the principle on which that caſe was determined has been, 
as my brother Buller obſerves, not adhered to; namely, that an 
addition to a manufacture cannot be the ſubject of a patent. 
There 1s alſo a caſe in Godbolt, (a) and there are a few others 
condemning particular patents, which were beyond all doubt 
mere monopolies. The modern caſes have chiefly turned upon 
the ſpecifications, whether there was a fair diſcloſure. Such 
was the caſe of Turner v. Winter, 1 Term Rep. B. R. 602. The 
caſe of Edgeberry v. Stephens, 2 Salk. 447. is almoſt the only calc 
upon the patent right, under the ſaving of rhe ſtatute of Fac. 1. 
that is to be found. That caſe eſtabliſhes, that the firſt intro- 


ducer of an invention practiſed beyond. ſea, ſhall be deemed the 
- firſt inventor : and it is there aid, the act intended to encourage 
new devices, uſeful to the kingdom; and whether acquired by 
travel or ſtudy, it is the ſame thing, Deriving ſo little aſſiſtance 
from our books, let us reſort to the ſtature itſelf, 21 Fac, 1. c. 3. 
We ſhall there find a monopoly defined to be © the privilege of the 


ſole buying, ſelling, making, working or uſing any thing 
within this realm ;” and this 18 generally condemaed as contrary 
to the fundamental law of the land. But the 5th and 6th ſections 


of that ſtatute ſave letters patent, and grants of privileges of the 


(a) Gedb. 25 2. The Cloth-workers of Iich caſe, ib. 413, Lord Zouch and More's caſe. 
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ſole working or making of any manner of new manufafture with- 
in this realm, to the firſt and true inventor or inventors, of 


ſuch manufaFures; with this qualification © ſo they be not 


contrary to the law, nor muſchievous to the ſtate,” in theſe 


three reſpects, firſt, “by raiſing the prices of commodities 
at home,” ſecondly, © by being hurtful to trade,” or thirdly, 
by being © generally inconvenient.” According to the letter 
of the ſtatute, the ſaving goes only to the /ole working and making: 
the /ole buying ſelling and uſing remain under the general prohi- 
bition : and with apparent good reaſon for ſo remaining, for 
the excluſive privilege of buying ſelling and uſing could hardly be 
brought within the qualification of not being contrary to law, 
and miſchievous to the ſtate, in the reſpects which I have men- 
tioned. I obſerve allo, that according to the letter of the 
ſtatute, the words any manner of new manufafure” in the 
ſaving, fall very ſhort of the words © any thing” in the firſt ſec- 
tion. But moſt certainly the expoſition of the ſtatute, as far as 
uſage will expound it, has gone very much beyond the letter. 
In the caſe in Sa/teld, the words “ new devices” are ſubſtituted 
and uſed as ſynonymous with the words © new manufacture.“ 
It was admitted in the argument at the bar, that the word © ma- 


aufafture” in the ſtatute, was of extenſive. fignification, that it 


applied not only to things made, but to the prafice of making, 
to principles carried into praQtice in a new manner, to new re- 
ſults of principles carried into practice. Let us purſue this admiſſion. 
Under things made, we may claſs in the firſt place, new compo- 


litions of things, ſuch as manufactures in the moſt ordinary 


ſenſe of the word: ſecondly, all mechanical inventions, whe- 
ther made to produce old or new effects, tor a new piece of me- 
chaniſm is certainly a thing made. Under the pradice of making 
we may claſs all new artificial manners of operating with the 


Hand, or with inſtruments in common uſe, new proceſſes in any 
art, producing effects uſeful to the public. When the effect 
produced is ſome new ſubſtance or compoſition of things, it 


ſbould ſeem that the privilege of the ſole working or making, 
ought to be for ſuch new ſubſtance or compoſition, without re- 


gard to the mechaniſm or proceſs by which it has been produ- 


ced, which; though perhaps alſo new, will be only uſeful as 
producing the new ſubſtance. Upon this ground Dollond's pa- 


<ent was perhaps exceptionable, for that was for a metþod of pro- 


ducing 
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1795. Qucing a new object glaſs, inſtead of being for the object glaſs 
I, produced. If Dr. Fames's patent had been for his method of pre- 
. paring his powders, inſtead of the poꝛders themſelves, that patent 
url. would have been exceptionable upon the ſame ground. When 
the effect produced is no ſubſtance or compoſition of things, the 
patent can only be for the mechaniſm, if new mechaniſm is uſed, 
ar for the proceſs, if it be a new method of operating, with or 
without old mechaniſm, by which the effect is produced. 
To illuſtrate this. The effect produced by Mr. David Hartley's 
invention for ſecuring buildings from fire, is no ſubſtance or 
compoſition of things: it is a mere negative quality, the abſence 
of fire. This effect is produced, by a new method of diſpoſing 
iron plates in buildings. In the nature of things, the patent 
could not be for the effect produced. I think it could not be 
for the making the plates of iron, which, when diſpoſed in a 
particular manner, produced the eftect ; for thoſe are things in 


common uſe. But the invention conſiſting in the method of di/- ; 

Hofing thoje plates of tron, ſo as to produce their effect, and that . 

effect being a uſeful and meritorious one, the patent ſeems 1 

to have been very properly granted to him, for bis me!hod of C 

ſecuring buildings from, fire. And this compendious analyſis t 

of new manufatures mentioned in the ſtatute, ſatisfies my doubt, 0 

whether any thing could be the ſubject of a patent, but ſomes» a 

thing organized, and capable of preciſe ſpecification. But for I 

the more ſatisfactory ſolution of the other points, which are P. 
made in this caſe, I ſhall purſue this ſuſjject a little further. ME. 

Un Mr. Haricy's method, plates of iron are the means which he mM 
employs; but he did not invent thoſe means, the invention | th 
. wholly conſiſted in the new manner of, or 1 would rather Ar 
ay, of ciſpoſing a thing ia common uſe, and which thing every 3 
man might make at his pleaſure, and which therefore, I repeat, ed 
could not, in my judgment, be the ſubject of the patent. In ve 
the nature of things it muſt be, that in the carrying into execu- of 
tion any new invention, uſe muſt be made of certain means pro—- ex. 

per for the operation. Manual labour to a certain degree we 
muſt always be employcd ; the tools of artiſts frequently; of- rh 
ten things manufactured, but not newly invented, ſuch as Wh 

of: 


Hartley's iron plates; all the common utenſils uſed in conduc- 
ting any proceſs, and ſo up to the moſt complicated machi- Ohe 
nery that the art of man ever deviſed. Now let the merit of 

the 
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che invention be what it may, it is evident that the patent in al- 
molt all theſe caſes, cannot be granted for the means by which it 
acki, for in them chere is nothing new, and in ſome of them nothing 


capable of appropriation. Even where the moſt complicated ma- 
chinery is uſed, if the machinery itſelf is not newly invented, 
but only conducted by the {kill of the inventor, ſo as to pro- 


duce a new effect, che patent cannot be for the machinery. In 
Hartley's caſe it 3 not be for the g, produced, becauſe 
the elfeQ, as I have already obſerved, is merely negative, though 


it was meritorious. In the lit of patents with which I have 


been furniſhed, there are ſeveral for new methods of manufac- 
turing articles ! in common uſe, where the ſole merit and the 
whole effect produced, are the ſ :ving of time and expence, and 
thereby lowering the price of the article, and introducing it 
Into more general uſe. Now I think theſe methods may be faid 
to be nes 2 Man uſa "ures, in one of the common acceptations of 
the word, as we ſpeak of the manufactory of glafs, or any other 
thing of that kind. The advantages to the public from improve- 
ments of this kind, are beyond all calculation important to a 
commercial country, and the ingenuity of artiſts who turn 
their thoughts towards ſuch improvements, is in itſelf deſerving 
of encouragement; ; and in my apprehenſion it is ſtridly agre- 
able to the ſpirit and meaning of the ſtatute Fac. 1. that it 
ſhould be encouraged : and yet the validity of theſe patents, in 
Point of law, muſt reſt upon the fame foundation as that of 


Mr. Hartley's. The patent cannot be for the effect produced, 
for it is either no ſubſtance at all, or what is exactly the ſame 


thing as to the queſtion upon a patent, no new ſubſtance, but 
an old one, produced advantageouſly for the public. It cannot 


be for the mechaniſm, for there is no new mechaniſm employ- 
ed. It muſt then be, for the method; and I would ſay, in the 


very {ignificant words of Lord Mansfeld (a) in the great caſe 


of the copy right, it muſt be for method detached from all phyſical 
exiftence whatever, And 1 think we ſhould well confider what 
we do in this caſe, that we may not thake the foundation upon 
which theſe patents ſtand. Probably 1 do not over-rate it, 
' when I {tate that two thirds, I believe I might ſay three fourths 
of all patents granted ſince the ſtatute paſſed, are for methods of 


operating and of manufacturing, producing no new ſubſtances 


| (a) 4 Burr. 2597. 
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. I dare 47 there might be found fifty patents, for methods of 
. producing, 3 all the known ſalts, either the ſimple ſalt, or the old 
88 5 compounds. The different ſorts of aſhes uſed in manufactures 

are many 0 of them 1 inventions of great merit, many of them pro- 

bably ere ſpeculations of wild projectors : the latter ought to 

fall, he fe former to tand. If we wanted an illuſtration of the 

poſſi | merit of a new method of operating with old machi- 
nery, we might look to the identical caſe now in judgment be- 
fore the court. If we conſider into what general uſe fire en- 
gines are come, that our mines cannot be worked without them, 
that they are eſſentially neceſſary to the carrying on many of 
our principal manufactures, that theſe engines are worked at an ; 

enormous expence in coals, which in ſome parts of the Kingdom i 

can with difficulty be procured at all in large quantities, it is | 

moſt manifeſt that any method found out for leſiening the con- 
ſumption of ſteam in the engines, which by neceſſary conſe- 
quence | leſſens the conſumption of coals expended in working 
them, will be of great benefit to the pablic, as well. as to the 
individual who t thinks fir, to adopt i ir. And ſhall it now be ſaid, 
after we have been in the habit of ſceing patents granted, in the 
immenſe number i in "which they have been granted for methods 
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in à more beneficial manner, and alſo for producing negative 
qualities by which benefits reſult to the public, by a narrow 
conſtruction of the word manufatyre in this ſtatute, that there 
can be no patent for methods producing this new! and ſalutary 
effect, connected and intimately connected as it is, with the trade 


and manufactures of the country? This I confeſs Jam not pre- 

pared to fay. An improper uſe of the word principle in the ſpe- ul 
cification ſer forth in this caſe, has I think ſerved to puzzle it. al 

' Undoubredly there can be no patent for a mere principle, but cc 
for a principle ſo far embodied and connected with corporeal Ol 
ſabſtances, as to be in a condition to act, and to produce, gfectt in * 
any art, trade, myſtery, or manual oceupation, I think there | 1 
may be a patent. Now this is, in my judgment, the thing for 92 


vhich the patent ſtated in the caſe was granted, and this is what 
the ſpecification deſcribes, though it miſcalls it 4 principle. It 

is not that the patentee has conceived an abſtract notion, that 
1 the 
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the conſumption of ſteam in fire engines may be leſſened, but 
he has diſcovered a practical manner of doing it; and for that 
practical manner of doing it he bas taken his patent. Surely this 
is a very different thing from taking a patent for a principle, it 
1s not for a principle, but for a proceſs, 1 have dwelt the more 
largely upon this part of the caſe, becauſe in my apprehenſion 
this is the foundation upon which the whole argument will 
be found to reſt. If upon the true conſtruction of the ſtatute, 
there may be a patent for a new method of manufacturing or 
conducting chemical proceſſes, or of working machinery, ſo 
A$ to produce new and uſeful effe&s, then I am warranted to 
conclude that this patent was in it's original creation good. 

1 will next confi der the ſpecification, before I proceed to the 
conſideration of the queſtion ariſing upon the ſtatute for con- 
tinuing this patent. The ſpecification has reference to the 
patent, and not to the ſtatute, and therefore it will be proper 
to conſider it in this ſtage of the argument. [ diſtinckly admit, 
that if this patent is to be taken to be a Patent for a fire engine, 
the ſpecification i is not ſufficient; it is not a ſpecification of 
mechaniſin of any determinate form, having component parts 
capable of preciſe arrangement, and of particular deſcription. 

On the other hand, if the patent is not for a fire engine, but 
in effect, for a manner of working a fire engine, fo as to leſſen 


Abe conſumption of ſteam, which as I conceive the words of the 


patent import, let us ſee whether this ſpecification does not ſuf- 


ficiently deſcribe a manner of working fire engines, ſo as to 


produce the effect expreſſed in the patent, and whether the 
only objection to the ſpecification is not that it is loaded with 
a redundancy of ſuperfluous matter. The ſubſtance of the in- 
vention is a diſcovery, that the condenſing the ſteam out of 


the cylinder, the protecting the cylinder from the external air, 


and keeping it hot to the degree of ſteam heat will leſſen the 


conſumption of ſteam. This is no abſtract principle, it is in its 


very ſtatement clothed with practical application. It points out 
what is Zo be done, in order to leſſen the conſumption of ſteam. 
Now the ſpecification of ſuch a difcovery ſeems to conſiſt in 
nothing more than ſaying to the conſtrudter of a fire engine, 
'* for the future condenſe your ſteam out of the body of the cy- 


linder, inſtead of condenting i it within it, put ſomething round 


the cylinder to protect it fro; dd entern! a air and to preſerve. 
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1795. * the heat within it, and keep your piſton air tight without 
— Vater.“ Any particular manner of doing this, one ſhould think 

V. would hardly need to be pointed out, for it can ſcarcely be ſup- 
poſed, that a workman capable of conſtructing a fire engine 
would not be capable of making ſuch additions to it as ſhould 
be neceſſary to enable him to execute that, which the ſpecifica- 
tion requires him to do. But if a very ſtupid workman ſhould 
want to know how to go about this improvement, and in anſwer 
to his queſtion was directed to conduct the ſteam which was to 
be condenſed, from the cylinder into a cloſe veſſel, by means of 


' 

a pipe and a valve, communicating with the cylinder and the 7 
cloſe veſſel, to keep the cloſe veſſel in a ſtate of coldneſs ſufficient 1 
to produce condenfation and to extract from it any part of the 1 
ſteam which might not be condenſed by the pump, and was alſo L 
told to incloſe the cylinder in a wooden caſe, and to uſe a re- 1 
ſinous ſubſtance inſtead of water to keep the piſton air tight, can tl 
it be imagined that he would be ſo ſtupid as not to be able to h 
execute this improvement, with the afliſtance of theſe plain Aj 
directions? If any man could for a moment imagine that this wt 
was poſſible, I obſerve that chis difficulty is put an end to, be- p1 
cauſe the j jury have found that a workman can execute this im- ak 
provement in conſequence of the ſpecification. Some machinery ce 
it is true muſt be employed, but the machinery is not of the eſ- ot 
ſence of the invention, but incidental to it. The ſteam muſt fir 
| paſs from the cylinder to the condenſing veſſel, for which pur- _ th 
. purpoſe there muſt be a valve to open a pipe to convey, and m. 
a veſſel to receive the ſteam. But this cannot be called new int 
invented machinery, whether conſidered in the parts or in be 
the whole, and therefore there can be no patent for this addition jec 
to the fire engines. Suppoſe a new invented chen. icæl proceſs, ma 
and the ſpecification ſhould direct that ſome particular chemical ant 
ſubſtance ſhould be poured upon gold in a ſtate of futon, it wh 
would be necefiary in order to this operation, that the gold a re 
: ſhould be put into a crucible, and ſhould be melted in that cru- {tea 
. ible, but it would be bardly neceſſary to ſtate in the ſpecifica- me: 
tion the manner in which, or the utenſils with which the opera- mai 
tion of putting gold into a ſtate of fuſion was to be performed. lud. 
They are mere incidents, with which every man acquainted Cari 
with the ſubject is familiar. Some obſcrvations were made in ſom 
the courſe of the argument at the bar, on its being left unaſcer- reſp 
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tained both in the ſpecification and caſe, to what extent the con- 


ſumption of ſteam would be leſſened by the invention; but the 


method does not profeſs to aſcertain this: it profeſſes to leſſen the 
conſumption; and ro make the patent good, the method muſt 
be capable of leflening the conſumption to ſuch an extent, as to 
make the invention uſeful. More preciſion is not neceſſary, and 
abſolute preciſion is not practicable. The quantity of ſteam 
which will be ſaved in each machine, muſt depend upon a great 
variety of circumſtances reſpecting each individual fire engine, 
ſuch as the accuracy of caſting or boring the cylinder, or the di- 
menſions of it, the accuracy of the workman in putting his ap. 
paratus together, the care in keeping the cylinder in a proper de- 
gree of heat, and the more or leſs perfect order for working, 
in which the engine is kept. All theſe circumſtances will affect 
the quantity of ſteam to be leſſened. Some weighty obſervations 
have been made upon parts of this ſpecification, but thoſe parts 
appear to me not properly :0 relate to the method deſcribed in 
the patent; they are rather intimations of new projects of im- 
provement in fire engines, and ſome of them, -I am very ready to 
confeſs, either very looſely deſcribed or not very accurately con- 
ceived. P do not undertake to pronounce which, but one or the 
other is pretty clear. They are the fourth and fifth articles: the 
firſt ſecond third and ſixth appear to me to belong to this me- 
thod, and very clearly to point out and explain the method to every 
man who has a common acquaintance with the ſubject, and to be 
intelligible even to thoſe who are unacquainted with it, If there 
be a ſpecification to be found in that paper, which goes to the ſub- 
je of the invention as deſcribed in the patent, I think the reſt 
may very well be rejected as ſuperfluous. If indeed the Defend- 
ant could have ſhewn, that he had not pirated the invention 
which is ſufficiently ſpecified, but that what he hath done hath 
a reference to another method of leſſening the conſumption of 
team, to which the queſtionable parts of the {pecification were 
meant to relate, the obje lion to the ſpeciſication would have re- 
mained, and perhaps ſome other objections which have been al- 
laded to, mig ht have been taken both to the patent, and ſpecifi- 
cation. But | would obſerve here, that with regard to this and 
ſome other difliculties, there is no queſtion reſerved in this cafe 
reſpecting the infringement of the patent. The general fact only 
is ſtated; that it has been infringed by the Defendant and in 
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the conſideration of a caſe reſerved, we are not to ſearch for dit- 
ficulties, upon which the parties have not propoſed to ſtate any 
point to us for our judgment, and into which I think we are not 
at liberty to go. The difficulty which ſtruck me, as it did my 
brother Buller, with reſpect to the declaration, is applied to the 
patent as it originally ſtood, not as it now ſtands, continued by 
the act of parliament. If we were at liberty to go into it, that 
difficulty might perhaps produce a nonſuit, and that nonſuit a new 


action, in which the difficulty would be removed. But this cauſe 


was inſtituted to try the merits of the patent, I thought therefore 
that a formal objection was wiſely overlooked. Suppoſing then the 
difficulty upon the patent itſelf and the ſpecification to be got 
over, the act of parliament remains to be conſidered. The ob- 
jection ſtated in the ſtrongeſt manner, would amount to this, 
that the act continues a patent for a machine, when in fact the 
patent is for a proceſs. It is to be obſerved, that there is no- 
thing technical in the compoſition, or the language of an a& of 


parliament. In the expoſition of it:tutes, the intent of parha- 


ment is the guide. It is expreſoly laid down in our books, I do 
not here ſpeak of penal ſtatutes, that every ſtatute ought to be 
expounded not according to the letter, but the intent. 2 Roll. 
Abr. 118., Plowd. 350, 363. This doꝗrine has been carried in- 
to effect by caſes. Though a corporation be miſt named in an 


act of parliament, if it appears that the corporation was intended 


it is ſufficient. 10 Co 57. 6. So the ſtatute of quia emptores ter- 


rarum has ſaid that every one ſhall hold of the lord paramount 


ſecundum quantitatem terre, but this ſhall be conſtrued to be fecun— 
dum valorem terre; tor ſo was the intent. Plozod. 10, 57. We 
all know that an act of parhament may be extended by equity. 
No authority has been cited which amounts to proof, that a miſ- 
take in point of deſcription in an act of parliament of this nature 
when the true meaning can be diſcovered, and when there is 
a foundation on which the act can be ſupported, ſhall vitiate it. 
The caſe cited from Plowden differs eſſentially from this cate. 
The act of parliament in that caſe gave effect to a ſuppoſed le- 
gal attainder, and proceeded upon 1t altogether. If the ground- 
work fell, and there was no legal attainder, nothing remained: 
the ſuppoſed attainder in that caſe fell, conſequently all fell 
Now tne difference between that caſe and the preſent is this, 
here the true patent meant to be deſcribed exiſts, and may 


therefore 
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therefore be a ground work to ſupport the at. This caſe 
was compared to the caſe of the king being deceived 1a his 
grant. But I am not ſatisfied, that the king, proceeding by 
and with the advice of parliament, is in that ſituation, in 
reſpect of which he is under this ſpecial protection of the 
law, and that he could on that ground be conſidered as 
deceived in his grant: no caſe was cited to prove that poſi- 
tion. The objection on the act of parliament is of the ſame 


nature as one of the objections to the ſpecification : the ſpe- 


cification calls a method of leſſening the conſumption of ſteam 
in fire engines a principle, which it is not; the act calls it 
an engine, which perhaps alſo it is not; but both the ſpeci- 
fication and ſtatute are referable to the ſame thing, and 
when they are taken with their correlative are perfectly intelli- 
gible. Upon the wider ground I am therefore of opinion, that 
the act has continued this patent. A narro ver ground was taken 
in the argument, which was to expound the word engine in the 
body of this act, in oppoſition to the title of it, to mean a ne- 
thod; and I am ready to ſay, I would reſort to that ground if ne- 
ceſſary, in order to ſupport the patent, ut res magic valeat quam 
pereat. But it is not neceſſary: for let it be remembered, that 


though monopolies in the eye of the law are odious, the conſider- 


ation of the privilege created by this patent, is meritorious, be- 
cauſe, to uſe the words of Lord Cote, © the inventor bringeth 
«© to and for the commonwealth a new manufacture by his in- 
ce vention, coſts, and charges.” I conclude therefore that the 
judgment of the court ought to be for the Plaintiff. 

The court being thus equally divided, no judgment was given, 


bur the parties ſeemed diſpoſed to put the caſe upon the record, 
in the form of a ſpecial verdict, in order that it might be car- 


ried on to a court of error. 
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HOoLILINOWO RT IH and Others, Aſſignees of 


DANIEL a Bankrupt, v. To OK E. 
In the Exchequer Chamber in Error. 
[ See 5 Term Rep. B. R. 215. ] 


Writ of error having been brought on the judgment in 
this caſe, it was twice argued in this court; firſt, by Wig- 
ley for the Plaintiff in error, and Walton for the Defendant ; and 
ſecondly, by Pigot for the Plaintiff and Z7/trre for the Defendant; 
the ſubſtance of which arguments will be feen, by referring to 


the three former ones which the caſe underwent in the court of 


King's Bench 5 Term Rep. B. R. 215. And now the judgment of 
this court was pronounced by LEE, 

Lord Ch. J. ExRE, who, after ſtating the ſpecial verdict pro- 
ceeded thus. | 

The caſe was well and laborioufly argued at the bar. It was 
very full of thorny points, which neceſſarily required from us 
a good deal of inveſtigation, The conſequence has been that a 


length of time, perhaps ſomewhat inconvenient to the parties, 
has elapſed before we could come to an agreement. 


We have 
at length come to an agreement, and we are all of opinion that 


this judgment ought to be affirmed, I ſhall ſtate very ſhortly 


the reaſons which have induced me to concur in hat opinion. 
The right of the parties to the light gold and bills, which are 


the ſubject of this action, appears to me to depend principally 
upon the true conſtrug ion of the original agreement between 
Tooke and Daniel, made two years and upwards before the bank-— 
ruptcy. That agreement conſiſted of two parts; one being a 


rant of the bankruptcy) ſends a quantity of goods of the ſame kind togetber wich other bills to B for the 


purpoſe of erſcharging thoſe acc: prances, which come into the hands of he allignee., 


A attzrwards him. 


elf diſchurges rhe acceptznces. Under theſe circumitances, B is to be conſider d 25 the Huch or banker of 

- * * 2 5 , 4 »4*1 ' . je 4 1 : . - 
A, and as having only a qui property in the goods and dills which were 19 tent, ier a particular purpoſe, 
the genera; property being in 4. Therefore thit purpole not being auſwered, A muy recover back from the 
ailignees of Þ the amount of thoſe gocds and bills. 
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contract for a bargain and ſale of light gold by Tooke to Daniel 
at a-given price, to be paid for by bills of exchange, payable 
at two months, a fimple and unembarrailed tranſaction; the 
other, being a contract, the effect of which was that Daniel 
ſhould become Tooke's banker, that he fhould accept his bills, 


Tooke remitting value to the amount of ſuch acceptances, in 


bills and in light gold. That is plainly the effect of the latter 
part of the agreement. They might have dealt as mere mer- 


chants, the one ſelling and the other buying this article of light 


gold, and paying for it according to agreement. had 
this been a caſe-of that kind, the tranſaction wouid have had 


one complection, and the argument upon it, I think, would 


have taken one courſe. But as they might act in that manner» 
ſo they might upon the latter branch of the agreement act as 
principal and factor, or principal and banker, and not as mere 


merchants; and the idea of bargain and fale would enter no 
Farther into their tranſactions, upon that branch of the agree- 


ment, than merely as it went to fix the price, at which the light 


gold which ſhould be remitted from time to time, ſhould be 


carried to the account of Tode as caſh, and be applied by Daniel 
as Toote's agent, in payment of the acceptances which he had 
made, on the credit of Tooke. There would certainly be this 
mixture of bargain and fale in any tranſactions which ſhould take 
Place, even under the latrer branch of the agreement, which 
in other reſpects would be the tranſaction of principal and factor, 


or principal and banker. But though there be this mixture, yet 


I think the caſe of the light gold cannot, in reſpect of that cir- 


.cumſtance, be ſeparated from the caſe of the bills. If Daniel 
was to be conſidered as factor or banker only with reſpect to the 


bills which {ſhould be remitted, he ought to be confidered as 


banker or factor only, as to the light gold, with an agreement 
on his part to apply that light gold in payment of his accept- 
ances, at the rate fixed in the former part of the agreement. 


In a word, the bargain and ſale of the light gold, when conſi- 
dered under the ſecond branch of the agreement, as a remit- 
tance to pay the acceptances, is but an incident in the buſineſs 
of che principal character of factor or banker. Now if it can be 
eſtabliſhed, that Tote and Daniel acted in the characters of prin- 
cipal and factor, their reſpective rights of property are very 
eaſily aſcertained: the general right of property would be in 
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Tooke, the ſpecial right of property in Damel, to enable him to 
execute the commiſſion with which Tote had intruſted him, and 
he would alſo have a lien as againſt the general property of his 
principal, for the ballance of his account. In this way of conſi- 
dering the caſe, we may lay all this ſtory of the bankruptcy in- 
tirely out of the queſtion. For ſuppoſe Daniel had remained ſol- 
vent, Tocke might, at any time, have paid him his ballance in- 
cluding any acceptances he might be under, and have with— 
drawn his effects out of Daniel's hands, and there could have 
been no room for a queſtion between them, but merely as to the 
profit upon the light gold, eſtimated at the price in the agree- 
ment, Now I think that would depend upon the queſtion, whe- 
ther the light gold was ſold under the firſt part of the agreement, 
or whether it was to be conſidered as a mere article of remittance 
under the latter part; and according to my view of the caſe, 
I think that queſtion would be decided againſt Daniel, The 
aſſignees ſtanding in the place of Daniel, certainly can be in no 
better condition than Daniel himſelf: they may be in a worſe 
condition, if many of the arguments which we heard at the bar, 
and of which we have an account in print, are well founded. 
But thoſe arguments take a very wide compaſs indeed, they in- 
volve, as I have already ſaid, points of conſiderable difficulty, 
upon which we have not formed an opinion, and upon which 
perhaps an opinion ought not to be formed, till the points come 
judicially and unavoidably before the court. If that diſcuſſion 
can be avoided now, I think we doour duty by delivering an 
opinion upon narrower grounds, The ground I have taken is 
very diſtinctly marked, and very well inforced in the argument 
of one of the judges of the court of King's Bench (a). He con- 
clades ſomewhat differently from me, but the ground work is 
there. In my opinion it may be ſuſtained, it {ſteers clear of all 
difficulties, and it reaches the ſubſtantial juſtice of the caſe, be- 
cauſe it meets the only argument of conſiderable weight that 
{truck my mind, namely, the poſſibility that the bankrupt 
might have been the creditor, and the injuilice which would 
have been done to his eſtate, if theſe effects could on account of 
the bankruptcy have been withdrawn from the maſs of his 
eſtate. Now as the principle upon which my opinion proceeds, 


(4) This probably alludes to the opinion of Cre/e J. 5 Term Reg. B. R. 233. 
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is that the bankrupt would have had a lien upon thoſe effects 
for every thing for which his eſtate was creditor, that difficulty 
is removed. Upon chis ground, 1 concur in thinking that the 
judgment | in this caſe ought to be aſhrmed, and it is che una- 
Nimous opinion of the court, that the 


Judgment be affirmed. 


SLUBEtY and Sur v. HEvwaRdD, Fox, 


and F.o x. 


N this action of trover for a quantity of wheat, a ſpecial 1 ver- 
dict was found at Gu:/dball, which ſtated, 

That 7061 buſhels of wheat the property of the Plaintiffs, on 
the 23d of January 1793 at Baltimore in Maryland were ſhipped 
by them on board a ſhip called the Pomona, by the order and for 
the account of George and Henry Browne to be paid for by the 
ſaid George and Henry Browne at a future day. That the De- 
fendant Heyward on the ſame day and year at Baltimore, being 
then the maſter of the ſad ſhip, ſigned five bills of lading, where- 
by he acknowledged the ſaid 7061 buſhels of wheat to have been 
{hipped on board the ſaid fhip, and undertook to deliver the 
fame at the port of Cork, or a market to the faid George and Henry 
Browne or their aſſigns. That one of the ſaid bills of lading, after- 
wards and before the arrival of the ſaid fhip and cargo at Hater- 
ford hereafter mentioned, was tranſmitted by the ſaid Plaintiff 
to the {aid George and Henry Browne, and the taid George and 
Henry Browne afterwards on the 7th of March 1793, lold the ſaid 
70611 buſhels of wheat-to Claude Scot, and thereupon indorſed 
the ſaid bill, thereby ordering and directing the maſter of the 
daid ſhip to deliver the ſaid 7061 buthels of wheat to the ſaid 
Claude Scott or his aſſigns, and delivered the ſame bill of lading 
o indorſed to the ſaid Claude Scott, together with an invoice of 
the cargo of the ſaid ſhip, and at the ſame time drew four bills 
of exchange on the ſaid Claude Scott payable three months after 


date, for ſeveral ſums of money, mentioned in the ſaid bills of 
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exchange, the amount of, and as and for the price of the ſaid 
wheat, which faid bills of exchange the ſaid Claude Scott ac- 
cepted and duly paid. That the ſaid Claude Scott afterwards and 
before the arrival of the ſaid ſhip and cargo at Falmouth after- 
mentioned, indorſed and delivered the ſame bill of lading to the 
two other Defendants the Fox's, thereby ordering and directing 
the maſter of the ſaid ſhip to deliver the ſaid 7061 buſhels of 
wheat to thoſe Defendants, with an intent that they as the agents 
of the ſaid Claude Scott, ſhould and might on his account receive 
and take poſſeſſion of the ſaid 7061 buſhels of wheat. That the 
ſaid ſhip with the ſaid wheat on board, ſoon after the making 
the ſaid bill of lading, failed from Baltimore, and on the 5th of 
March 1793 arrived at the port of Waterford in Ireland, the courſe 
of the ſhip towards Cor having been changed on account of her 
having been chaſed by a French privateer; and that the ſaid ſliip 
with the ſaid wheat on board afterward proceeded from Maler- 


ford to Falmouth, by the orders of the ſaid George and Henry 


Browne, given by them to the ſaid Defendant Heyward in that 
behalf, at the requeſt of the ſaid Claude Scott, and arrived at 
Falmouth on the zd of April 1793. That on the 4th of April in 
the ſame year, at Falmouth the Defendant Heyward reported the 
ſaid ſhip at the Cuſtom Houle there, and made oath that the ſaid 
wheat was for the ſaid other Defendants the Tox's, and the Fox's 
on the 5th of April in the ſame year made entry of the ſaid 
wheat at the cuſtom houſe at Fa/mouth in their names as agents 
of the ſaid Claude Scott, That 800 buſhels of the fad wheat 
deere lalen out of the ſaid ſbip, by the Defendants the Fox's, and 
reecived and taken into their paſſaſſiun as ſuch agents of the ſaid 
Claude Scatt, and for his account, between the 3d and 8th of” 
April. That the ſaid George and Henry Browne on the 5th of 
April 1793 became bankrupts, and that they had not at that 
time, nor at any time ſince paid the Plaintiffs for the ſaid wheat, 
and that the ſaid Plaintiffs on the 8th of April 1793, gave notice 
to the defendant Heyward not to deliver the reſidue of the ſaid 
wheat to the other Defendants the Fox's, and requeſted the ſaid 
Heyward to deliver the reſidue of the ſaid wheat to them the 
Plaintiffs, and offered to pay him the freight and all other 
charges, due on account of the ſaid cargo, but the ſaid Heywward 
would not deliver the ſaid reſidue of the ſaid wheat to the ſaid 


_ Plaintiſts, 
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Plaintiffs, and afterwards, and before the commencement of this 
action, delivered the ſame to the ſaid other Defendauts, who had 
converted and diſpoſed rhereof to the uſe of the ſaid Claude Scott. 
But whether &c. 

On behalf of the Plaintiffs, Le Blanc Serjt. argued in the 
following manner. 'The only queſtion appears to be, whether 
there be any thing in the finding of the jury, which diſtinguiſhes 
this caſe from that of Lzckbarrow v. Maſon (a). That caſe 


having been ſo recently and ſo fully diſcuſſed, it is not now 


neceſſary to agitate the queſtion, how far a bill of lading 
is a negotiable inſtrument; it is ſufficient for the Plaintiffs, that 
they appear upon the face of the ſpecial verdict intitled to main- 
tain the action. The contract was between the ſhippers of the 
goods and the maſter of the veſſel. Suppoſe the ſhippers had, 


before the ſailing of the ſhip, required the maſter to unload, and 


give back the cargo to him, could the maſter have refuſed, and 
given at his election a right to another perſon to receive it? If 
he could not, neither could he legally deliver the wheat in the 


preſent inſtance to the Fox's, after having had notice from the 


ſhippers not to deliver it; he was therefore a wrong-doer, and 
guilty of a converſion. The cargo is found to have been the 
property of the Plaintiffs, to be paid for at a future day by the 
conſignees or their aſſigns, and before the delivery, (for it cannot 
be contended that a delivery of part of a diviſible cargo was a 
delivery of the whole) the conſignees become bankrupts. The 
caſe therefore, at leaſt as far as it relates to the reſidue of the 
goods undelivered, comes immediately within the authority of 
Lickbarrow v. Maſon, which as it was decided in the Exchequer 
Chamber, affirms the right of ſtopping goods in franſitu; and 
that deciſion was not overſet in the Houſe of Lords, where the 
caſe went off upon a venire de novo, leaving the material points 
undetermined. The only difference between the caſes is this, 
that in Lickbarrow v. Maſon the ation was brought by the in- 
dorſees of the bill of lading againſt the aſſignees of the contignees, 
but in the preſent caſe by the owners againſt the indorſees. 
Marſhall Serjt. contra, ſtated four queſtions which he meant to 
argue. 1. What right paſſes by the indorſement of a bill of lading? 
2. Whether the conſignor, after the indorſement of the bill of 
lading for a valuable conſideration, may ſtop the goods iz tran- 


(a) 2 Term Rep. B. R. 63. ante vol 1. 357, 6 Term Rep. B. R. 131. 
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1795. filu? z. What ſhall be deemed an end of che tranſitus? 4. Whe- 
ped ps ther when part of the goods have been delivered to the indor- 
- "=== = {ze of the bill of lading, the maſter of the ſhip is juſtified in de- 
ORs livering the reſiuue, after notice from the confignor not to de- 
liver it? But the court deſired him to confine himſelf to the 
two laſt queſtions, the caſe of Lickbarrow v. Maſon, having in the 
different ſtages of it, exhauſted all argument on the two firſt. 
Marſhall - accordingly began by laying down this propoſition, 
vis. that the tranſttus was at an end, before the notice was given 
by the Plaintifls to the maſter of the flip not to deliver the 
goods to the agents of Scott, There muſt be ſome period of 
time, when the 7ranſitus is ended, and that period is when the 
goods are abſolutely or conſtructively come to the poſſeſſion of the 
conſignee. Here it is ſtated, that the ſhip arrived at Falmouth 
on the zd of April 1793, that on the 4th the maſter reported her 
at the Cuſtom-houſe, and there made oath that the wheat was for 
George and Robert Fox, that on the 5th he entered it in their 
names as agents of Scott, and that between the zd and the 8th of 
that month 800 buſhels were taken out of the ſhip, and received 
into their poſſeſſion. Now before any part of the cargo could have 
been carried out of the ſhip, the whole mult have been delivered 
on board to the agents of Scott: when bulk is once broken, 
and any part delivered, it is a delivery of the whole to the con- 
ſignee, who thereby acquires a conſtructive poſſeſſion of the 
whole. Suppoſe after this, any part of the wheat had been 
ſtolen from the ſhip, the indictment muſt have laid it as the pro- 
perty of Scott, Suppole any damage done to it, or any part of 
it taken away, who muſt have brought the action? The maſter 
could not, for he had ſworn it to be the property of Scolt's agents; 
the conſignors could not, for the maſter their agent had pro- 
nounced it to be the property of others. Suppoſe the duties un- 
paid, to whom would government have reſorted? Surely to the 
perſons whom the maſter had declared on oath to be the owners. 
In Blakey v. Dimſdzle, Corp. 601. the court held, that if goods 
are bought by ſample to be delivered at a future day, and 
earneſt paid, a delivery to the vendor's ſervant to carry to the 
vendee is a delivery to the vendee, and veſts the property in him, 


and that the unloading part of the goods is an actual and nor oo 
merely a conſtructive delivery. : 
The laſt queſtion is, whether the maſter of the {hip was not 0 


juſtified in delivering che 800 buſhels to the agents of Scot, and 
| p whether 


ler 


ſtopped in tranſitu, the tramſilus was at an en- 
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whether Scott by the poſſeſſion thus obtained did not acquire a 
perfect title? Little more is neceſſary for the deciſion of this 
queſtion, than to examine the form of the bill of lading, which 
is an acknowledgment by the maſter that he has received the 
goods on board, to be delivered according to the configament, 
and concluding that any one being accompliſhed, the others 
{hall be void. Now when the maſter has delivered the goods, 
according to the tenor and directions of any one of the bills, he 
has performed his contract, and the reſt of the bills are void. 


But it is ſtated in the ſpecial verdict, that the Plaintiffs on the 


$th of April gave notice to the maſter, not to deliver the refidue 
of the wheat to the agents of Scott, and requeſted him to deliver 
ir to them, and tendered the freight and other charges. But 
ſuch a notice could not authorize the maſter to depart from his 
ſolemn contract to deliver the goods to the conſignee or his aſ- 
ſigns. Even if another bill of lading had been preſented to him, 
inſtead of the notice, on the 8th of April when part of the cargo 
had been delivered, he would have had his option which of 
them he ſhould accompliſh. This appears from the evidence 
of the merchants in Fearon v. Bowers (a), who agreed, © that 
< where there are ſeveral bills of lading, the captain may deliver 
the goods to whom he thinks proper; and from the di- 
rection of Lord Chief Juſtice Lee, who told the jury, © that 
« the captain was not concerned to examine who had the beſt 
« right on the different bills of lading. All he had to do, was 
„to deliver the goods upon one of the bills of lading,” and 
therefore directed them to find for the Defendant, If then the 


maſter were juſtified in delivering the reſidue of the goods to the 
agents of Scott, after the notice from the Plaintiffs, Scott ac- 
quired a legal poſſeſſion as well as a legal title: and it was ad- 


mitted at the trial, and it is to be inferred from the ſpecial ver- 


dict, that he had a right to retain all that was legally delivered 
to him. Suppoſing therefore that the goods might have been 


!; all the cargo was, 


if not actually at leaſt conſtructively in the poilz{hon of Scozt, and 
he having fairly obtained that poſlethon, his title was complete. 
Le Blanc Serjt. in reply. In all the caſes that have occurred 
reſpecting the right of ſtopping 27: tranſit, the queſtion has 
ariſen after the arrival of the hip in port, the 7ra»/itus therefore 
cannot be ended by that event, nor indeed by any thing ſhort of 


(a) Ante vol. 1. 384. 
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an actual delivery of the goods. In the caſe of Blakey v. 
Dimſdale, the queſtion was not as to the right of ſtopping the 
goods in tranſitu, but whether treſpaſs could be maintained by 
the vendee after earneſt paid and delivery. That cafe therefore 
cannot affect the preſent. A lien, though it originated in 
equity, is now conſidered as a legal right, and conſequently a 
court ot law will entertain a ſuit to enforce it. And that right 
could not be taken away by an entry at the Cuſtom-houſe in the 
name of the conſignee. 

The Court, (after ſome converſation upon the caſe of Lickbar- 
row v. Maſon, which nat being material to the point in queſtion, it 
is not neceſſary to repeat,) were of opinion, that under the circum- 
ſtances of this particular caſe, the action could not be maintained, 
for the tranſitus was ended by the delivery of the 800 buſhels of 
wheat, which muſt be taken to be a delivery of the whole, there 
appearing no intention, either previous to or at the time of the 


delivery, to ſeparate part of the cargo from the reſt. 


Judgment for the Defendants, 


SAUNDERSON and Others v. JUDGE. 


HIS was an action on a promiſſory note, made by 

Sharp, to Wilkinſon or order, who indorſed it to Fudge, 
he to Sanders and Co., and Sanders and Co. to Saunderſon and 
Co. bankers in Southwark, to cover acceptances which they had 
given on account of Sanders and Co. At the foot of the 
note there was a memorandum by Sharp, that he would 
pay it at the houſe of Saunderſon and Co. with whom 
he had a caſh account. Some time before the note became 


due, Sharp had abſconded, and on the day when it was due, 


Saunderſon and Co. wrote by the poſt to Fudge, giving him 
notice of the non-payment, and demanding payment of him, 
but there was no other evidence of the notice, than the put- 
ting the letter into the poſt office, They had made no previous 


ſary to prove an actual demand on A. 
If a note be made payable at a particular houſe, a demand of payment at that houſe is as a demand on 


the maker, 


The putting a letter into the pot office to the indorſer, in proper time, informing him that the maker 
has not paid a note when due, is ſufficient evidence of notice to the indorler. 


demand 


fs 


A > 
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demand on Sharp, not knowing where to find him, having 
directed ſeveral letters to him at his uſual place of abode, which 
were returned with the poſt mark upon them, denoting that no 


ſuch perſon was to be found, and believing him to be inſolvent, 
| as he had kept an account with them, but had then no effects 


in their hands. The declaration was in the uſual form, by the 
indorſee againſt the indorſer of a promiſſory note, without ſta- 
ting that it was to be paid ar the houſe of Saunerſon and Co. 
At the trial, the Plaintiffs were nonſuited, on the ground that 
at was incumbent on them to prove an actual demand on the 
maker of the note. There was alſo a doubt raifed as to the con- 


 fGideration ; but nothing turned upon it. 


A rule having been granted to ſhew cauſe why there ſhould 
not be a new trial, Le Blane Serjt. ſhewed cauſe, contending 
that the nonſuit was proper; firit, becauſe the note was not pre- 
ſented to Sharp for payment by the Plaintiffs, and therefore 
the averment in the declaration that it was fo preſented, was 
not proved; and ſecondly, becauſe it was not proved that the 
Defendant received the letter which was put into the poſt office, 
adviſing him of the non-payment by Sharp. 

Bond Serjt. in favour of the rule, ſaid that 5 by the terms 
of the note the money was to be paid at the houſe of Saunder- 


fon and Co. it was there that it was to be preſented for payment. 


If Fudge inſtead of indorſing the note to Saundenſon and Co. 
had there demanded payment of ic himſelf, it would have been 
{ſufficient ; but as it was indorſed to Saunderſen and Co. they 
could not make a demand upon themſelves, and Sharp was no 
where to be found. As to the proof of the averment in the de- 
claration, that the note was preſented to Shayp for payment; in 
all actions on bills of exchange and promiſſory notes, due dili- 
gence uſed by the holder to obtain payment from the acceptor 
of the one, and the maker of the other, is evidence to ſupport 
the averment. With reſpect to rhe other objection, the putting 


the letter to Jude into the poſt oflice, the day when the note 


became due, was clearly evidence of notice to him. 

Per Curiam. It was no part of the contract in this caſe, that 
the note ſhould be paid at the houte of Sexrder fon and Co., and 
therefore thac was not necellary to be Rated in the declaration. 
But the maker merely appointed the houfe of his banker, as the 
place where he was to be called upon for payment, and where 
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1795. itwould bepaid. Yet this was both an undertaking that there 
>>, ſhould be caſh there, and allo an order to the bankers to pay it. 
*. It is not neceſſary that a demand ſhould be perſonal ; it is ſuf- 
Juv ficient if it be made at the houſe of the maker of the note; 
and it is the ſame thing in effect, if it be made at the place 
where he appoints it to be made. If Judge had been the 
holder of the note, it would have been enough for him 
to have preſented it for payment at the houſe of Saunder/or 
and Co. And as they at whoſe houſe it was to be paid, 


iv ls 


- . * * Y 
were themſelves the holders of it, it was a ſufficient demand F 
for them to turn to their books, and ſee the maker's account 
with them, and a ſufficient refuſal, to find that he had no ; 
effects in their hands. As to the notice to the Defendant, the 
ſending the letter by the poſt was ſufficient evidence of that a 
notice. | 1 
Rule abſolute. 1 
U 
| t 
Monday KEANE v. BoycorTrT. 
May 18th. 
To an ation JJ HIS was an action on the caſe, for enticing the Plaintiff's E 
_ wn _ ſervant to leave his ſervice. The firſt count of the decla- 2 
ecucin . ; F . . 
— ſervant of 3 ration ſtated that, on the 21ſt of April 1794 a certain perſon . 
1 hi ſ; * 5 ' - 5 8 N f 
85 _ i called Toney was retained to ſerve the Plaintiff for five years from * 
— my that day, and then went on to ſtate the ſervice, and entice- : 
ence 2 
aſked the ment &c. The ſecond count was, that on the ſame day and : 
: Db. 
. year &c. a certain perſon called Toney was retained to ſerve the by 
army * af- Plaintiff for a certain term of years which was not yet expired, 
— and that the Defendant well knew the premiſes, &c. &c. The _ 
. third was for aſſaulting the ſervant and ſeizing and carrying * 
| An infan 4 , eli þ 
| | . him away from the ſervice of the Plaintiff &c. per quods = 
| the e &c.''&c. | pr 
Indies, exe- | an 
ü | — an in- The facts were, that a negro boy called Toney a ſlave in the 
enture, . . : 

Abich he o. iſland of St. Vincent about 16 or 17 years old, there executed Pl 
venanted to a . re. 
ſerve B for a certain term of years as his ſervant, and B. covenanted to do certain things on his part: B a1 

| then came to England with the flave. In an action againſt 4 who had ſeduced him from the ſervice of 
} B, A was not permitted to alledge that the contract was void, as being made by an infant and a ſlave, and an 
mY therefore that the declaration, which ſtared him to have been retained as a fervant for a term- of years, 
i was not Is 94 the court held that the fed? of jb a contract might be he manamiſtfon of the d 
i and conſequentiy that it was for bis own benefit, and being fer his own benefit, that it w. "Jedi | 
q voidable by the infant himſelf. ö . : a 2 — 
| r 
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an indenture, by which he bound himſelf to ſerve the Plaintiff 
who was coming to Europe as a ſervant for five years, and the 
Plaintiff covenanted to find him food lodging and clothing, and 
medical aſſiſtance in cafe of ſickneſs. The Plaintiff ſoon after ar- 
rived in this country with the boy as his ſervant, and went to 
Cheltenham, where the Defendant, who was a captain in the 
army on a recruiting party, meeting the boy in the ſtreet with 
his livery on, aſked him if he would enliſt, to which he aſſented; 
the Defendant then aſked him whether he was an indented ſervant, 
to which he anſwered that he was bound to the Plaintiff for five 
years. After this the boy went to the Defendant's lodgings, 
where the Defendant gave him two ſhillings, and told him to 
go to Glouceſter to the regiment; to which place he accordingly 
went. Upon this, the Plaintiff procured a warrant from a 
magiſtrate, under which the boy was taken and brought back to 
his ſervice z after which, the Defendant feat two ſerjeants to 
take the boy again, and bring him back to the regiment, which 
they did; but it did not appear that the boy went with them 
unwillingly or by compulſion. 

On this cvidence, the jury found a general verdict for the 
Plaintiff. But a rule was obtained by Le Blanc Serjt. to ſhew 
cauſe why there ſhould not be a new trial, on the ground that 
the only count to which the evidence was applicable, was the 
laſt, but as it appeared that the boy was not taken away by the 
ſerjeants againſt his will, or by force, that count was not ſup- 
ported. That with reſpect to the two other counts there was 
neither evidence of enticement, nor of the allegation of the 
boy being retained as a ſervant for five years, as in the firſt count, 
or for a certain /erm of years then unexpired, as in the ſecond , 
for as to the enticement, the merely aſking a perſon to enliſt, 
more eſpecially by a recruiting officer whoſe duty it was to 
promote the military ſervice, could not be deemed an enticing, 
and the money was given to the boy after the enhiting was com- 
plete, not as an inducement to enliſt: and as co the allegation 
reſpecting the term of years, the boy being both an infant and 
a ſlave when the indenture was entered into, it was clearly void, 
and therefore the contract was not binding. 

Adair Serjt. was now going to ſhew cauſe, when it was ſug- 
geſted by Heath |. that as ſlavery was differently modified in dif- 
ferent parts of the WW Indier, perhaps the effect of the maſter 
entering into a contract with his flave, might be to enfranchiſe 

6 P 2 him, 


$12 


1795. 
— 


K AN R 


. V. 
Borcorr. 


513 


1795 
— 
K EAN R 


Boy corr. 


CASES IN EASTER TERM 
him, by analogy to the old law reſpecting villeins in England, to 


whom if the lord entered into an obligation, it operated as a 


manumiſſion (a); and if the effect were an emancipation from 
flavery, it was evidently a contract for the benefit of the infant, 
and if not binding on him, at leaſt only voidable by him, 
and therefore a third perſon ſhould not be permitted to 
ſay that it was void, in order to protect himſelf from 
the conſequences of his own tortious act. Upon this being 
thrown out, it was agreed that the caſe ſhould ſtand for farther 
confideration. And on this day, without more wn ercone the 
judgment of the court was thus given by 

Lord Ch. J. Eyrt. In this caſe we were all agreed on the 
firſt queſtion, that there was evidence of enticing the ſervant 
ſufficient to go to the jury. But the queſtion whether the alle- 
gation in the declaration, that the ſervant had contracted to 
ſerve the maſter for a term of years then to come and unex- 
pired was proved, was more difficult. The ſervant had in fact 
executed indentures, by which he contracted to ſerve the maſter 


for five years. But he was both an infant and a ſlave of his maſ- 


ter at the time when he entered into the contract: he was very 


young and entirely in the power of the maſter. From theſe 
circumſtances doubts aroſe whether the contract would bind 
him, and if it would not bind him, whether it would avail 
any thing as againſt the Defendant. My brother Heath brought 
this queſtion into the right train, by ſuggeſting that the effect 
of this contract, by analogy to the law between lord and vil- 
lein, might be to emancipate the flave, (5) and therefore that 
it was for the benefit of the infant, which might remove the 

objection 


(a) Co. Litt. 137, b. 138. 11 State Trials, 
342. Hargrave's argument in the cale of 
Somerſet the negro. | 

() Wich the greateſt deference to the 
high authority which ſtarted, as well as to 
that which purſued this ingenious con- 
jecture, it is to be obſerved that it is in- 
conſiſtent both wich the general policy, 
and local inſtitutions of che Britiſh Iſlands 
in the Wet Indies, to ſuppoſe that a ſlave 
can be manumitted by implication, The 
hiſtories of thoſe iſlands and their ſtatute 
books ſhew that manumiſion can only be effected 
by ſome act of the maſter, done irg 
for that purpoſe, and accompanied with 
the /ertlement of an annual provijion on the 


ſlave ſo manumitted. On this ſubject the 
law of the iſland of St. Vincent is particular- 
ly ſtrict. In the edition of the ſtatutes of 
that iſland pullithed in 1788, page 46, the 
24th clauſe of the act intitl:d “ an act for 
making ſlaves real eſtate, and the better 
government of ſlaves and negroes“ dire&s 
% That no perſon or perſons whatſoever 
ſhall hereafter manumzt or fer free any flave 
or ſlaves, except, he, ſhe, or they, or the re- 
preientatives of ſuch perſon or perſons, 
previous to ſuch matum i ten, pay into the pub- 
lic treaſury of this iſland one hundred pounds 
current money, for che uſe of the ſaid iſland; 
and the receipt of the treaſurer for the thne 
being ſhall be tacked to the dced of marumiſfion 
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of any of theſe, that obligation ſhall not bind him.“ 


any flave ſo manutaitted, out of the public 
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objection of infancy and ſlavery. This leads to the confidera- 
Lion of what contracts may be entered into by infants, whether 
they can contract by deed, whether their contracts are void or 
only voidable, and if only voidable, who ſhall rake advantage 
of the infancy to avoid them. In Lit. fe. 259 it is faid, 
If before ſuch age (I. e. 21.) any deed or feoffment, grant, 
releaſe, confirmation, obligation, or other writing be made by 
any of them &c, or if any within ſuch age be bailiff or receiver 
to any &c, all /erves for nothing and may be avoided.” But this 
is certainly not correct, and Lord Coke's obſervation on it is, 
Here by this &c, are implied ſome exceptions out of this ge- 
nerality ; as an infant may bind himſelf to pay for his neceſ- 
ſary meat, drink, apparel, neceſſary phyſic, and ſuch other 
neceſſaries, and likewiſe for his good teaching or inſtruction, 
whereby be may profit himſelf afterwards ; but if he bind himſelf 
in an obligation, or other writing wth a penalty for the payment 
And in 
Cro. Elig. 920 it was holden, that an obligation from an infan 
for his neceſſary meat and drink, in the very ſum diſburſed on 
that account was good, but not in double the ſum. The conclu- 
ſion is, that for thoſe things which the court can pronounce to be 
neceſſary for the infant, he may bind himſelf even by deed. 
If this queſtion were between the maſter and the ſervant himſelf, 
the court would hardly heſitate to ſay, that a contract to ſerve 


for five years having the effect of emancipation from ſlavery, 
was a contract for neceſſaries, in the enlarged ſenſe of the word 


as extending to all the caſes enumerated in Co. Lit. But it is 


not neceſſary to go the whole length of that propoſition, as 
this is not a caſe between tlie maſter and the ſervant. 


and be an authority for the fame; and the 
treaſurer for the time being is hereby au- 


) ; void. Trasbeing fo,the foundation of the ar- 
thorized and dizetted to pay half yearly to 


gument, namely that the effect of the mallep 
entering into a contract with the ſlave might 
be to enttanchiſe him in che iſland of Se n- 
cent where it was made, cvidentiy fails. 
The queſtion, whether ſuch would be the 
effect of the contract in this cory, could 
not ariſe, becauſe as ſoon as a flave arrives 
the yoke of ſlavery is 6iTlveq 
by operation of law, whether he has pre- 
vioully entered into any contract or ror. 
and whatever may be his ſituation with re- 
ſpect to the ſervice of his meter. 


treaſury, four pounds current moaey for the 
maintenance of ſuch {lave, during the natu- 
ral life of ſuch flave, and the receipt of 
{uch ſlave, or a certificate from a juſ- 
tio of the peace of the payment of ſuch 


money in his preſence, (which every juitice | here, 
3: hereby required to give when thereto re- 
quired or applied to for the purpoſe) ſhall 
be a diſcharge to the ſaid treaſurer for all 
inch money as he ſhall from time to time pay 
to fuch flave or ſlaves ; and any manimilſion 
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We have ſeen that ſome contracts of infants, even by deed, 
ſhall bind them. Some are merely void, namely ſuch as the 
court can pronounce to be to their prejudice, Others, and the moſt 
numerous claſs, of a more uncertain nature as to benefit or 
prejudice, are voidable only, and it is in the election of the in- 
fant to affirm them or not. In Rol. Ahr. tit. Enfants (a), and Com. 


Dig. (O) under the fame title inſtances are put of the three dif- 


ferent kinds of good, void, and voidable contracts. Where 
the contract is by deed, and not apparently to the prejudice of 
the infant, Comyns ſtates it as a rule, that the infant cannot plead 
non et factum, but muſt plead his infancy : it is his deed, but 
this is a mode of diſaffirming it. He indeed ſtates the rule ge- 
nerally, but I limit it to ut coſe, in order to reconcile the doc- 
trine of void and voidable contracts. Upon the diſtinction be. 
tween thoſe two ſpecies of contracts, we certainly are not war- 
ranted to decide, that a contract which may have the effect of 
emancipation, and which certainly puts the infant in no worſe 
condition than he was in before, is ſo prejudicial to him as to 
be merely void. If it be a contract voidable only, the infant 
may affirm it: and that is ſufficient to decide this caſe. For 
this is the caſe of a ſtranger and a wrong-doer interfering be- 


tween the maſter and ſervant, and now ſeeking to take advan- 


tage of the infant's privilege of avoiding his contracts, a privi- 
lege which is perſonal to the infant, and which no one can 
exerciſe for him. Suppoſe the caſe of a ſtranger diſſeiſing the 
feoffee of an infant, the entry tolled, and a writ of right brought 


| by the feoffee, ſhould the tenant be permitted to object the in- 


fancy of the feoffor? In Whitlingham's caſe 8 Co. 42. b. it was 
holden, that a privity in law, not in blood or eſtate, did not 
entitle a third perſon to avoid the act of an infant. That was 
the caſe of an eſcheat, and ſcveral other caſes are pat in our 
books, where if the infant himſclf docs not take advantage of 
infancy, no one elle ſhall, and which are caſes where the party 
who would take advantage of the infancy has a direct intereſt 
in the ſubject to which the act done by the infant has relation. 
The Daefendant in this caſe, had no concern in the relation 
between the PlaintifF and his fervant, he diſſolved it officiouſly, 


and to ſpeak of his conduct in the mildeſt terms, he was car- 


ried too far by his zeal for the recruiting ſervice. If he had 
given himſelf time to reflect upon what his own feelings would 


(a)1R, Ar. 728, (6) 3 Com. Dig. 619, vo. See alſo 3 Burr 1794. Zouch v. Parſons, 
have 
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have been, if he had been in the ſituation of the maſter, I am 1795. 


perſuaded that he not only would not have ſolicited this negro 
boy to leave his maſter, but would not have accepted him 
if he had voluntarily offered to enliſt at the drum head. Upon 
the whole, therefore, we are of opinion that the verdict is right, 
and that there ought not to be a new trial, 


Rule diſtharged. 


\ 
GooDTITLE on the ſeveral demiſes of Hoi.rok D, 
 JeRvorss, and Cave, Bart. v. OrWa v. 


HIS ejectment which was brought under the direction of 
the Court of Chancery, and was on this day tried at bar, 
aroſe from the following circumſtances, which were ſtated by Le 
Blauc Serjt. who led for the Plaintiff, in his opening to the 
jury. | 
The late Sir Thomas Cave Bart. was ſeiſed in fee of the ma- 
nors and eſtates of S$winford and South Kilworth in the county of 
Leiceſter, ſubject to a mortgage for 14,500/. he was alſo ſeiſed in 
tail of the manor and eſtates of Stanford &c. in the ſame county, 
ſubject to two mortgages for 6000/7. and 5000/7. and an annuity of 
14001. tohis mother Lady Cave for life. Upon the 1 3th of December 
1790 the following paper was ſigned by the Earl of Harborough 
and him, © Heads of an agreement entered into between the 
„Right Honourable the Earl of Harborough and Sir Thomas Cave 
« Bart. reſpecting the intended marriage between the ſaid Sir 
41 T. Cave and Lady Lucy Sherrard, daughter of the ſaid Earl of 
* Harborough.” © The faid Earl of Harborougb agrees that he 
« will make ſuch addition to Lady Lucy Sherrard's preſent for- 
„tune as will make ker marriage portion amount to 30,000/, 
and that the ſame ſhall be paid and ſecured as undermentioned, 
« 4/2. that he will pay down upon the marriage the ſum of 
«© 20,0007, and will ſecure upon ſome adequate part of his real 
e eftate the remaining 10,0007, to be paid upon the deceaſe of 


Q 


« him the ſaid Earl of Harborciugh. * Sir Thomas Cave agrees 


* on his part to apply a ſuſlicient part of the fortune which he 
e reccives upon the marriage in diſcharging the mortgage debt of 
« 14,5004, which is owing to Sir Francis Drake Bart. upon his 

« eſtates 
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« eſtates at South Kilworth and Swinford, and to ſettle the ſaid 
cc eſtates ſo as to ſecure to Lady Lucy Sherrard a jointure thereout 
&« of 1400 J. per annum for her life, to commence from Sir T. 
“ Cave's deceaſe clear of all deductions, and alſo to ſecure to Lady 
Lucy out of his Stanford eſtate an additional jointure of 600 J. 
« ger annum to commence from the death of the ſurvivor of Sir T. 
% and Dame Sarah Cave his mother, clear of all deductions, alſo to 
“make a proviſion out of the {aid eſtate at Stanford, for ſecuring 
« to the younger children of the marriage the under- inentioned 
% portions, vis. if only one the tum of 15,0007. and if two or 
% more the ſum of 20, ooo J. in equal ſhares, and in cafe Lord 
_ & Harborough pays down more than 19,0c0 /, Sir T. Cave agrees 
„ to apply all the overplus towards diſcharging the incumbrance 
« which is owing upon his Safe eltate to Robert Goſling 
* Eſq. and alſo agrees that the remainder of the ſaid zo, ooo l. 
„ ſhall whenever it is paid, be applied to the like purpoſe. Sir 
« T. Cave likewiſe agrees to ſettle his Stanford eſtate, ſubject to 
« the preſent Lady Cat e's jointure, and che reverſionary jointure 
« to Lady Lucy and the portions to younger children as above 
« mentioned, upon his eldeſt ſon and bis heirs male in ſtrict 
« ſettlement.” In Hilary term 1791 Sir Thomas ſuffered a re- 

covery of the Stanford eſtate to the uſe of himſelf and his heirs ; 
and by his will dated 13th March 1791, in caſe he ſhould happen 
to die without leaving any iſſue of his body living at his deceaſe, 
he deviſed all his Sanford eſtate and alſo his Szvinford and South 
Kilworth eſtates, and all other his real eſtates, ſubject never- 
theleſs to ſuch jointure or jointures, as he might thereafter make 
upon any woman he might happen to marry, to truſtees for 
500 years; and ſubject thereto to his uncle the Reverend Carles 
Cave and his iſſue male in ſtrict ſettlement, with ſeveral remain- 
ders over in favour of John Cave Brown and his family, who 
were enjoined to take the name and arms of Cave, remainder to 
his own right heirs; and the truſts of the term were to raiſe 
20,000 /. Io, ooo J. thereof to be divided among the aunts of the 
teſtator, and the remaining 10,000 l. ro be placed out in the ſtocks 
during the life of his ſiſter Sarah Otway, (the wife of the Defend- 
ant) in truſt to pay the intereſt and dividends to her for life for 
her ſole uſe; and after her deceaſe to divide the principal equally 
among her children then living; and in caſe of her death with- 
out leaving children, to pay the ſame to the perſons entitled 
| under 


— 
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under the will to the real eſtate. By indentures of leaſe and re- 
leaſe of the 25th and 26th of May 1791, reciting that Sir 
T. Cave was ſeiſed of the Stanford eſtate in fee, ſubject to an 
annuity or rent charge of 1400 J. to Lady Cave for life, and to 
two terms of 200 years and 1000 years for ſecuring the two mort- 
gages for 60007. and 5000/7. and reciting the intended marriage, 
and that Lady Lacy Sherrard was poſſeſſed of 4500 l., and that 
Lord Harborough had agreed upon the treaty of the faid marriage to 
add thereto on or before the ſaid marriage 14,5004. and alſo to 
fecure the payment of the two ſeveral ſums of 60007. and 59007. 
within ſix months next after his deceaſe, to be applied as therein- 
after mentioned, ſo as to make Lady Zucy's portion 30,0007. 
and that wpon the ſaid marriage treaty Sir T. Cave did agree in con- 
ſideration of the ſaid portion to charge certain freehold eſtates in 
Swinford and South Kilworth with an annuity of 1400/7. to Lady 
Lucy for life, to commence after his death, and certain parts of 
his eſtates at Stanford with a tarther annuity of 600 J. to her for 
life, to commence after the death of the ſurvivor of Sir T. Cave 
and Lady Cave his mother, and that he would ſettle the Stanford 
eſtate to the ſeveral uſes therein-after expreſſed, Sir T. Cave in 
conſideration of the intended marriage, and 4500 J. paid by Lady 
Lucy Sherrard, and of 14,500 J. paid by Lord Harborough, and of 
6000/7. and good. covenanted by Lord Harborough to be paid 
within fix months after his deceaſe, conveyed the Stanford eſtate to 
truſtees to hold to them and their heirs, to the intent that Lady 
Cave his mother might receive her annuity of 1400 f. for life; 
and ſubject thereto and to the two terms of 2co years and. 1000 
years, to the uſe of Sir T. Cave and his heirs till the marriage, 

and after the marriage to the uſe of truſtees for 99 years, and 
J4abje@ thereto to the uſe of Sir T. Cave for life, remainder to 


truſtees to preſerve contingent remainders, remainder as to part 


to the intent that Lady Lucy, in cafe ſhe ſhould ſurvive Sir 
T. Cave and his mother Lady Cave, ſhould receive an annuity 
for life of 600 J. per annum in bar of dower; and as to the pre. 
miles charged with the ſaid annuity, to the uſe of truſtees for 
500 years; and as to all the other premiſes to the uſe of truſtees 
tor 1000 years, and ſubject to thoſe terms, as to all the pre- 
miſes to the uſe of the firſt and other ſons of Sir T. Cave and 
Lady Lucy Sherrard in tail male; remainder to the uſe of Sir T. 
Cave his heirs and aſſigns for ever. The truſt of the term of gg 
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years was to keep down the intereſt of the mortgages of 6000 /, 
and 5000/7. that of the term of 500 years was to ſecure Lady 
Lucy's annuity of 600 /., and that of the term of 1000 years was 
to raiſe portions for younger children, if only one, 15,060 J. if 
more 20,000 /. equally to be divided between them. There was 
alſo a proviſo enabling Sir T. Cave in the event of his ſurviving 
Lady Lucy to aſſign limit and appoint any part of the lands, he- 
reditaments and premiſes compriſed in the term of 500 years, 
to any woman or women he ſhould afterwards marry, by way of 
jointure, ſo as not to exceed the yearly value of 500/.. By other 
indentures of leaſe and releaſe of the ſame date, with /imilar re- 
citals as far as related to the eſtates of S$ww:rford and South Kilworth 

ir T. Cave conveyed thoſe eſtates to truſtees, to hold to them 
and their heirs to the uſe of himſelf till the marriage ; and after- 
wards to the intent that Lady Lucy in cafe the ſhould ſurvive him, 
ſhould receive an annuity of 1400 J., which together with the 
ſaid other annuity of 600/. was to be in bar of dower; and as 
to all the premiſes charged with the ſaid annuity of 14007. to 
the uſe of truſtees for 500 years for better ſecuring the ſaid an- 


nuity, and ſubject thereto to the uſe of Sir T. Cave his heirs 


and aſſigns. The marriage took place on the zd of June 1791. 
Lord Harborough then paid down 20,000 /. with which the mort- 
gage of 14, 500. was ſatisfied ; and he ſoon afterwards paid a 
further ſum, which was applied towards diſcharging the Stanford 
eſtate. On the 15th of January 1792 Sir Thomas Cave died 
without iſſue, leaving his faſter Sarah Otway the wife of the De- 
fendant his heir at law. 

Upon theſe facts Le Blanc ſtated the only queſtion to be, whe- 
ther the will of Sir Thomas Cave was revoked by the deeds com- 
poſing the marriage ſettlement, and that he ſhould produce the 
cleareſt evidence to ſhew that it was the intention of Sir Thomas 
that his will ſhould remain in force, notwithitanding the ſettle- 
ment. For this purpoſe the attorney who drew the will was 
called as a witnels, who being aſked whether he remembered any 
converſation between him and Sir Thomas Cave reſpecting the 
making his will, was proceeding in his anſwer, when he was 
interrupted by Adair Serjt. who objected to any parol evidence 
of this kind being received, and together with Bond Serjt. thus 
argued againſt its admiſſibility. 


The 
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The legal operation of written inſtruments, muſt be deter- 
mined by the inſtruments themſelves, and cannot be affected 
by parol evidence. If ſach evidence be not adduced to confirm 
or defeat vary or explain the inſtrument, it is wholly irrelevant, 
and if it be applied to either of thoſe purpoſes it is not admiſſible 
in law. This as a general propoſition is not to be diſputed, and 
with reſpect to wills it is ſupported by Plowd. 345, 5 Co. 68 a. 
Cheney's caſe, 2 Veſey 217. 2 Vern. 98. 1 Eq. Caf. Abr. 230. 5 Term 
Rep. B. R. 49. Lancaſhire v. Lancaſhire. The queſtion in the pre- 
ſent caſe is not whether it was the intention of Sir Thomas Cave to 
eſtabliſh his will, but whether he has not actually revoked it by 
executing the ſettlement, and if he has ſo done, no evidence of 
his intention can be admitted to contradict the effect of his own 
deed, whether the evidence offered relates to a converſation prior 
or ſubſequent to the making the will. The revocation, if it 
took place, was cauſed by an alteration 1n the legal eſtate of the 
deviſor, it being an antient and eſtabliſhed rule of law, that if 
there has been a change in the legal eſtate of the teſtator, ſubſe- 
quent to the making the will, though he ſhould have in him as 
large and beneficial an intereſt as he had before, yet the will 
can have no operation, but the heir at law ſhall ſucceed, 44 Ed. 
3+ 33. 1 Roll. Abr. 616, 8 Vin. Abr. 137. It is alſo the ſame 
with reſpect to thoſe conveyances which do not operate by tranſ- 
mutation of poſſeſſion, as thoſe which do. 1 Eg. Caf. Abr. 112, 
Pollen v. Huband. Nor could any declarations of the teſtator 
either before or after he made the will, have any effect upon it 


520 


1795. 
Wy 
Gooprtirtes 
. 

Orwayr 


ſo as by being coupled with the execution of the ſettlement, to ' 


amount to a republication. 1 V 440, Martin v. Savage. 
Le Blanc and Williams Serjts. contra, All the caſes cited of 


re vocations aroſe from a ſuppoſed intention of the teſtator that 


the will ſhould be revoked. The mere execution of a deed of 


conveyance of lands ſubſequent to the making a will of them, 


does not of itſelf produce a revocation. Thus if one tenant 


in common deviſes his part, and afterwards by indenture and 


fine partition is made between him and his companion, this is no 


revocation, 8 Vin. Abr. 144 (R. 6.) The foundation then of the 


Defendant's claim being a conſtructive revocation of the will in 
queſtion, ariſing from a preſumed intention of the teſtator that 
it ſhould be revoked, the PlaintiiF ought to be at liberty to give 


evidence 
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evidence to rebut that preſumption. And in truth ſuch evidence 
was received i in Prady V. Cubitt, Dougl. 31. 8 vo. In Lancefhire 
v. Lancaſhire the point in queſtion was whether marriage and 
the birth of a poſthumous child amounted to a revocation of 
the will, not whether evidence ſhould be admitted. 


Adair in reply. There are two kinds of revocations, the one 
cauſed by extrinſic circumſtances, the other by the legal act of 
the party himſelf. Of the firſt kind was the revocation contended 
for in Brady v. Cubitt, to rebut the preſumption of which parol 
evidence was admitted, and not without reaſon, for as the mar- 
riage and birth of the child muſt have been proved by that ſpe- 
cies of evidence, ſo the concluſion to be drawn from thoſe circume 
ſtances, might be repelled in the ſame manner. But where the 
party has himſelf done a ſolemn act, from which a revocation 
follows as a legal conſequence by operation of law, no intention 
of his dchors the deed can prevent that conſequence. Lord Lin- 
coln's caſe 8 Vin. Abr. 14.5, 3 4th. 741 Parſons v. Freeman, 3 4th, 
798 Sparraw v. Hardcaſile. | 
Lord Ch J. Ex RR. It was neceſſary that the queſtion ſhould 
be put upon its true ground, for it was mere beating the air to 
argue it upon grounds that did not at all apply to it. There 
being no doubt in the caſe about the execution of the will, there 
could not poſſibly be any uſe in debating whether parol evidence 
ſhould be examined to determine the import of a will, which 
import was not in diſpute. But it was very apparent from the 
opening, that the true meaning of the examination was to eſta- 
bliſh that Sir Thomas Cave in all the acts that he did, intended to 
preſerve his will and not to revoke it; and it was hoped that this 
evidence might be admitted, in order to repel any preſumption 
that might ariſe from the execution of thoſe deeds of an intention 
to revoke it. | 

There were before the paſſing of the ſtatute of frauds, and 
there are ſince, two ſpecies of revocations of wills; the one by ope- 
ration of law, the other by matter in pait, the one to be pronoun- 
ced upon by the court, the other as I take it to be examined into 
before a jury. Since that ſtarute, the diſtinction remains the 
ſame, the difference only is that a great number of caſes, upon 
which revocations were pronounced by courts and juries, upon 
the ground of an intention to revoke, are done away, and the 

caſes 
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caſes in which there ſhall be a revocation in pais are fixed and re- 
duced to a ſmall number. All thoſe caſes, ſtrictly ſpeaking, pro- 
ceed upon the ground of an intent in the teſtator to revoke; but 
I take it there 1s this difference between the caſes of revocation 
by operation of law and thoſe by matter in pats, that in thoſe of 
the former kind the law pronounces upon the ground of a pre- 
Sumptio juris et de jure, that the party did intend to revoke, and 
that preſumptio juris is ſo violent, that it does not admit 
of circumſtances to be ſet up in evidence to repel it. And 
this makes it difficult to underſtand the caſe in Douglas (a), ſup- 
poſing that to be a caſe of revocation by operation of law, and 
not within the ſtatute of frauds. With regard to the caſes 
which come under that ſtatute of revocation by matter 
In pair, the court muſt always have heard evidence on 
both kdes, and from the reſult of that evidence the queſtion 
whether the preſumption of fact was to be made or nat, muſt 
have been for the court and jury to decide. And if this were 
a caſe of that ſort, we ſhould certainly hear evidence from whence 
an intention could be collected. But this is not a caſe within 
the ſtatute of frauds, but ariſes on an implied revocation by ope- 
ration of law, of which the law can only judge, and which muſt 
be collected from the circumſtances that give birth to the pre- 
ſumption; and the only queſtion is, whether they are violent 
enough to raiſe that preſumption. But there is a third caſe, 
which I think has been improperly called in all the books a 
caſe of revocation, By a very ſtrict and technical expoſition of 
the ſtatute of wills it was holden, that a will could only ope- 
rate upon that eſtate which the party had at the time when he 
made his will, and not upon any new eſtate which he might af- 
| terwards acquire. If he ſold his eſtate after he made his will, 
of courſe it could not operate, becauſe the eſtate was gone; but 
in neither of thoſe cafes, was the will properly ſpeaking re- 
voked; it remained good, but it loſt the object upon which 
it was to operate. With regard to an eſtate abſolutely dif. 
poſed of, the rule was clearly juſt and neceſſary, but with re- 
gard to one newly acquired it was certainly molt unreaſonably 
{tric ; for conſidering the nature of a will which is ambulatory, 


{a) Brady v. Cubitt, Dowgl. 31, 8vo, edit. 
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and not to take effect till the death of the party, the operation of 
it ſhould be applied to the circumſtances of the teſtator at the 
time of his death. But it was doubly ſtrict, and bordering upon 
ſomething which I hardly know how to expreſs, when they held 
that if the party changed the form of his title, having the eſtate 
in him when he made his will if he afterwards made ſome con- 
veyance by which the beneficial intereſt in the eſtate was to re- 
main in him preciſely as it was before, that it was a new eſtate, 
upon which the will conld not operate. To call that a revocation 
appears to me an abſurdity. However ſo it was, and it was 
carried to that monſtrous extent, that though the new convey- 
ance was made for the purpoſe of confirming the will, yet the 
court ſaid it was a new eſtate, and the will could not operate up- 
on it, and therefore the heir at law was let in. This moſt ap- 
parently was a determination which excludes all queſtion of in- 
tent, becauſe there could be no doubt at all, in the ſtrong caſe I 
laſt put, that all conſiderations of intent mult be laid aide; for if 
intent could have done any thing for the deviſee, an inſtrument 
purporting to be made to confirm the will manifeſted an intent 


that could not be reſiſted. Yet this objection to the operation 


of the will is entirely beyond the intent: the only eſtate upon 
which the will could operate was gone from him'; he had taken 
anew eſtate. 

That being ſo, let us ſee whether this is a caſe in which any 
queſtion of intent can be made. I take it to be manifeſt from 
the opening, that it is intended to be inſiſted on by the Plain- 
tiffs, that by the neceſſary operation of the conveyances uſed 
Sir Thomas Cave lolt his old eſtate upon which the will operated, 
and took a new one. If ſo, the conſequence 1s, that: though 
there be the cleareſt demonſtration that it was his intent that the 
will ſhould operate upon it, the law ſays it ſhall not, and by that 
law we are bound. If this be a caſe of that kind, it is a caſe that 
will diſappoint the will, even admitting the cleareſt intention 
that it ſhould not, All evidence therefore of intent ſeems to 
me entirely foreign to the queſtion, all ſuch evidence therefore 
muſt be rejected, and the queſtion tried upon its true legal 
grounds. 

[His Lordſhip afterwards faid, he had moſt cautiouſly 
avoided the committing himſelf upon the queſtion, whe- 

ther 
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ther the deeds did really produce that alteration in rhe eſtate, 
and that he deſired to be ſo underſtood. ] 

BuLLER J. We are to conſider, in order to determine whe- 
ther this evidence be or be not admiſſible, to what it is to be 
applied. If the queſtion was whether the teſtator was inca- 
pacitated, or the inſtructions given were duly followed, the 
evidence would be admitiible. But here the end propoſed 
by it is to ſhew that the deeds ſhall have a different con- 
ſtruction from that which the words import, which cannot 
be done. There is a great difference between caſes which depend 
on circumſtances, and thoſe which depend on the ſolemn acts done 
by the party himſelf, and that diſtinction ſupports the caſe of 
Brady v. Cubitt, There was no act in that caſe done by the teſtator 
importing that he meant to revoke his will, or change it in any 
reſpect: but changes having happened in his family by mar- 
riage and the birth of a child, there was a preſumption of re- 
vocation, and therefore it was to anſwer that preſumption that 
the court received parol evidence. But I cannot find from any 
one caſe quoted at the bar, that the court has received parol 
evidence in the caſe of a deed executed by the party himſelf, with 
a view of altering the conſtruction of the inſtrument, I think 
the caſes on the other ſide prove that it cannot be done. The 
caſe of Parſons v. Freeman (a) cited by my brother Adair goes 
directly to that point, and perhaps is the ſtrongeſt caſe that can 
be put, becauſe it there appears that the intention of the 
teſtator was to confirm his will, and not revoke it, It is per- 
fectly clear that a doctrine did at one time prevail in Weſtminſter 
Hall, that the court might receive evidence, which they thought 
according to the ſtrict rules of law ought not to be offered to 
a jury. But evidence which is not to be received as between 
the parties, to give a conſtruction to a written inſtrument that 
is brought in diſpute, ſeems to me to be no more admiſſible by 
a court than by a jury. The caſe cited from 2 Vern. 98. appears 
to go upon all fours with this, and there the court refuſed to 
admit ſuch evidence. Upon this ground, it ſeems to me that 
the only caſe that admits of any doubt is that of the parti- 
tion mentioned by my brother Le Blanc. The caſe of a parti- 
tion and a charge upon a mortgage are both caſes which prin- 
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cipally happen in courts of equity. But I take it to have been 
fully eſtabliſhed in courts of law, previous to that determination, 


that a partition was not a revocation of a will. By the partition 


the party takes no new eſtate, having preciſely the ſame intereſt 
that he had before. When the queſtion comes on in a court of 
equity, that is the circumſtance upon which the court is to pro- 
nounce. There is a partition to be carried into effect by deed, 


and if the partition itſelf is not a revocation, the mode in which 
it is made ſhall not be ſo. That caſe therefore ſtands upon 
grounds peculiar to itſelf, and there is no urn which at all con- 
tradicts the dodrine laid down in the other? caſes which have 
been cited, that in ſolemn acts done by the party, the deeds 


muſt ſpeak for themſelves and cannot be explained by parol evi- 
dence; and upbn that ground I perfectly concur with my Lord, 


that this evidence ought not to be received. In Lord Lincoln's 
caſe, (a), the eſtate was limited to Lord Lincoln in fee till the 
marriage, and there was. no marriage, and the eſtate was never 
out of him, yet the execution of the deeds of leaſe and releaſe 
was holden to be a revocation. I therefore concur in opinion 
with my Lord, that this is a prgſumplio juris et de jure, and that the 
caſe muſt ſtand or fall by the rule of law, without being explain- 
ed by parol evidence. 

Hearn * Here are two 1 the firſt of which in 
point of time is the will. Now a will may be conſtrued accord- 


ing to the intention of the party, not always obſerving the ſtrict 


rules of law: but a deed mult rake effect according to its legal 
operation, and it is impoſſible to admit evidence to explain it, 
The queſtion 1s here, whether evidence can be admitted to coun- 
ter- act the effect of the deed, and I think moſt clearly that it 
cannot. Then another queſtion ariſes upon the ſtatutes () of 
uſes and of wills, whether the alteration of the legal eſtate be 
ſufficient to revoke a will. One cauſe of the making the ſtatute 
of uſes was that great confuſion had been occaſioned in families, 
and a diſturbance of the ſolemn diſpoſitions made by men in 
reſpec of their eſtates, by their lands being firſt put in uſe, and 
then deviſed. That ſtatute therefore annexed the poſſeſſion 
to the uſe, and wills could no longer be made. But when by 
the ſtatute of wills men were once again enabled to diſpoſe of 
their lands by will, it was ruled that the ſtatute operated upon 


(a) Show, C/ in Parl. 154. 8 Vin. Abr. 145. 1 8. c. 10. 32 Hen, 8. c. 1. 34 & 
„ LS 
che 
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the legal eſtate, and therefore when the legal eſtate was changed, 


it ſhewed an intention in the teſtator to change the eſtate upon 


which the will was to operate. And it is impoſſible now to 
ſhake this doctrine. How often has it happened, that deeds, 


wrong upon principles of conveyancing, have been holden to 
work a revocation. That, it ſcems to me, muſt be the courſe 
of the court, and that this evidence ought not to be ad- 
mitted, 

Rooke J. If this were a queſtion upon the real intention of 
the teſtator, I do not think that any evidence could make it 
clearer than at preſent it appears, that he did not intend to re- 
voke his will. Burthe queſtion is whether Sir Thomas Cave by 
theſe deeds did or did nat revoke it? Which being a queſtion 
of mere law, I think we ought not to receive any evidence, be- 
cauſe it cannot poſſibly affect the queſtion. 

The evidence was accordingly rejected, and by conſent a ſpe- 
cial verdict found, ſtating the facts which are above ſet forth. 
The caſe on the ſpecial verdict was argued in Trinity term 35 
Geo. 2, and at the end of Hilary term 36 Geo. 3. remained for a 
ſecond argument (a). 


(a) See Bryages v. The Dutcheſs of Chan- | conſidered as going a great way towards 
dos, 2 Veſey Junior 417, the decree in which | the deciſion of the preſent caſe of Goodtiile 
caſe was affirmed in the Houſe of Lords | v. O:zway. But ſee alſo //liams v. Owens, 
Nov. 234. 1795, and which will probably be | bi. 595. 
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Trinity Term, 
In the Thirty- fifth Year of the Reign of GORE III. 
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Dov ASTON v. PAY NE. 


EPLEVIN for taking the cattle of the Plaintiff, 

Avowry, that the Defendant was ſeiſed in fee of the locus 
in quo, and took the cattle damage feaſant. Plea, that the /ocus 
in quo lay contiguous and next adjoining to a certain common 
and publick king's highway, and that the Defendant and all 
other owners, tenants and occupiers of the ſaid place in which 
„ &c. with the appurtenances, for the time being, from time 
„ whereof the memory of man is not to the contrary, have re- 
„ paired and amended, and have been uſed and accuſtomed to 
« repair and amend, and of right ought to have repaired and 
« amended, and the ſaid Defendant ſtill of right ought to re- 
pair and amend the hedges and fences between the ſaid place 


is not ſufficient to ſtate that Sing in the highway they eſcaped. 


C1) in 


* 
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in which &c and the ſaid highway, when and ſo often as need 


or occaſion hath been or required, or ſhall or may be required 


* to prevent . cattle being in the ſaid highway from erring and 
*« eſcaping. thereout into the ſaid place in which &c. through the 
defects and defaults of the ſaid hedges and fences, and doing 
damage there. And becauſe the ſaid hedges and fences be- 
e tween the ſaid place in which &c and the ſaid highway, be- 
„ fore and at the time when &c. were ruinous, broken down 


-<« proſtrated and in great decay for want of ncedful and ne- 


ceſſary repairing and amending thereof, the ſaid cattle in the 
* {aid declaration mentioned juſt before the ſaid time when 
& c. being in the ſaid highway erred and eſcaped thereout, into 
the ſaid place in which &c. through the defects and defaults 
% &c, &c.“ To this plea there was a ſpecial demurrer, For 
that it is not ſhewn in or by the ſaid plea, that the faid 
« cattle before the ſaid time when &c. when they eſcaped out of 
the ſaid highway into the ſaid place in which &c, were paſſing 
* through and alone the ſaid highzway, nor that they had any right 
&* to be there at all, &c.“ 

In ſupport of the demurrer Williams Serjt. argued as follows, 
It is a-rule in pleading, that if the Defendant admits the fact 


complained of he muit ſhew ſome good reaſon for or juſtification 


of it. If the cattle in this caſe had eſcaped from an adjoining 
cloſe through the default of the Plaintiff's fences, the Defendant 
muſt have fthewn that he had an intereſt in that cloſe, or a licence 
from the owner to put his cattle there, Dyer 365. a. Sir F. Leke's 


.caſe, recognized Hob. 104. Digby v. Fitzherbert, for a man is 


bound to repair againſt thoſe who have right, but not againſt 
thoſe who have no right. So if cattle eſcape from a highway, 


che party juſtifying a treſpaſs muſt ſhew they were lawfully 
uling the highway, that is, were paſting and repafſing on it, 
which is material and traverſable. It is not ſufficient that they 
were ſimply in it, the being there is equivocal and not traverſable. 


The owner of the foil may have treſpaſs, if the cattle do any 


ching but merely paſs and repaſs, Bro. Abr. Tres. pl. zal, and 


acording to this principle the entries ſtate in pleas of this kind, 


that the cattle were /uper viam prediftam iranſeuntes, Thomp/. 


Entr. 295, 397. and in Here's Plead. 822, that they were 
* driven along the highway.” 


Hexwood 
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Heywood Serjt. contra. The ſame ſtrictneſs is not required in 
a plea in bar to an avowry in replevin, as in a juſtification in 


' treſpaſs. Here the Plaintiff pleads the plea, and it is ſufficient 


for him to ſhew that his cattle were wrongfully taken. The 
paſſing on the highway is as uncertain as the beznug there, and as 
little traverſable. But the material iſſues on the record would be 
whether the fences were out of repair, and whether the Defend- 
ant was bound to repair them. If he were, it is immaterial whe- 
ther the cattle were paſſing on the highway or not. In a plea 
in bar certainty to a common intent is ſufficient. It may there- 


fore be intended that the cattle were lawfully in the highway. 


Lord Ch. J. ExR E. I agree with my brother Milliamst as to 
the general law, that the party who would take advantage of 
fences being out of repair, as an excuſe for his cattle eſcaping 
from a way into the land of another, muſt ſhew that he was law- 
fully uſing the eaſement when the cattle ſo eſcaped. This 
therefore reduces the caſe to a ſingle point, namely, whether it 


does not appear on the plea, to a common intent, that the cat- 


tle were on the highway uſing it in ſuch a manner as the own- 


er had a right to do, from the words © being in the ſaid high- 
avay.” This is a different caſe from cattle eſcaping from a cloſe, 


where it is neceſſary to ſhew that the owner had a right to put 
them there, becauſe a highway being for the uſe of the public, 
cattle may be in the highway of common right ; I doubt there- 
fore whether it requires a more particular ſtatement. It would 
certainly have been more formal, to have ſaid that the cattle 
were paſling and repaſſing, and if the evidence had proved that 
they were grazing on the way, though the iſſue would have 
been literally, it would not have been ſubſtantially proved. But 
I doubt whether the being in the highway might not have been 
traverſed, and if the being in the highway can be conſtrued to be 
certain to a common intent, the plea may be ſupported, notwith- 
ſtanding there is a ſpecial demurrer, for a ſpecial demurrer does 
not reach a mere literal expreſſion. The precedents indeed ſeem 
to make it neceſſary to ſtate that the cattle were paſſing and re- 
paſſing, but they are but few; yet upon the whole, I rather 
think the objection a good one, becauſe thoſe forms of pleading 
are as cited by my brother Williams. 

BuLLER J. This is ſo plain a caſe, that it is difficult to make 


it a ground of argument. But my brother Heywood ſays, there 


is 


re 
is 
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is a difference between treſpaſs and replevin in the rules of 
pleading. In ſome cafes there is certainly a material difference 
in the pleading in the two actions, though in others they are 
the ſame. One of the caſes in which they differ, is that if treſ- 
paſs be brought for taking cattle which were diſtrained damage 
feaſant, it is ſufficient for the Detendant to ſay that he was pot- 
ſeſſed of the cloſe, and the cattle were doing damage: but in 
replevin the avowant mutt decuce a title to the cloſe. Where- 
ever there is a difference, it is in favour of treſpaſs and againſt 
Teplevin : for in treſpaſs an excuſe in a plea is ſuſficieat, but in 
an avowry a title muit be ſhewn, This brings me to the queſ- 
tion whether the plea on this record be good to a common in- 
tent. Now I think that the doctrine of certainty to a common 
intent will not ſupport it. Certainty in pleading has been ſtated 
by Lord Cole (a) to be of three forts, v:s. certainty to a common 
intent, to a certain intent in general, and to a certain intent in 


every particular. I remember to have heard Mr. Juſtice Alon 


treat theſe diſtinctions as a jargon of words, without meaning. 
They have however long been made, and ought not altogether to 
be departed from. Concerning the two laſt kinds of certainty, 
it is not neceflary to ſay any thing at preſent. But it ſhould be 
remembered, that the certain intent in every particular applies 
only to the caſe of cfloppels (5). By a common inten? 1 under - 
Nand that when words are uſed, which will bear a natural fenfe, 
and allo an artificial one, or one to be made out by argument or 
inference, the natural ſcuſe fhall prevail: it is ſimply a rule of 
conſtruction and not of addlition: common intent cannot add to a 
ſentence words which are omitted. There is allo another rule 
in pleading, which is, that if the meaning of words be equivo- 
cal, they ſhall be taken moſt ſtrongly againſt the party pleading 
them. There can be po doubt that the paſſing and repailing on 
-the highway was traverſable, for the quettion whether the Plain- 
tiff was a treſpaſſer or not, depends on the fact whether he was 
paſſing and repaſſing and uſing the road as a highway, or whe- 
ther his cattle were in the road as treſpaſſers ; and that which 
is the giſt of the defence muſt neceſſarily be traverſable. A 
molt material point therefore is omitted, and I think the plea 
would be bad on a general demurrer. But here there is a ſpe- 


(a) Cz. Litt. 303. %% Co. Lit. 16idh 
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cial demurrer, and as the words are equivocal they are 1n- 
formal. | 
HEATH J. The law is as my brother Williams ſtated, that if 
cattle of one man eſcape into the land of another, it is no excuſe 
that the fences were out of repair, if they were treſpaſſers in the 


place from whence they came. If it be a cloſe, the owner of 


the cattle mult ſhew a: intereſt or a right to put them there If 
it be a way, he muſt ſhew that he was lawfully uſing the way; 
for the property is in the owner of the ſoil, ſubject to an eaſement 
for the benefit of the public. Oa this plea it does not appear 
whether the cattle were paſſing and repaſſing, or whether they 
were treſpaſſing on the highway; the words uſed are entirely 
equivocal, 
Rooks J. Of the ſame opinion. 


Judgment for the Defendant. 


SAVILE v. JARDINE. 


N this action for words, the declaration contained five counts. 
The firſt ſecond and fourth were for words ſpoken of the 
Plaintiff in his trade or buſineſs as an auctioneer, and were 
clearly actionable. The third and fifth counts without any 
colloguium of the Plaintiff's trade ſtated the words to be, © You 


are a ſewindler and ſpecial damage was laid by reaſon of the 


ſpeaking which ſaid ſeveral words in the declaration &c, &c. 
Plea general iſſue. Verdict for the Plaintiff on the whole de- 
claration with one ſhilling damages. 

A rule having been granted to ſhew cauſe, why the prothono- 
tary ſhould not tax the Plaintiff his full coſts, though the da- 
mages were under 40s, Adair Serjt. ſhewed cauſe, inſiſting 
that if the words in any one count were in themſelves action- 
able, and the damages were under 40s, the Plaintiff was entitled 
to no more colts than damages according to the ſtar. 21 Fac. c. 
16. / 6., nor would the addition of ſpecial damage vary the 
caſe, 2 Black. 1062 Collier v. Gaillard, Beſides, to call a man a 
ſwindler 1s actionable. | 

Clayton Serjt. in favour of the rule, argued that to call ano- 
ther a ſwindler was not actionable. The word ſwindler has no 


definite meaning, In common acceptation it only imports 
h cheating, 
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cheating, diſhoneſty or fraud. It is indeeed libellous if written 
and publiſhed, 7an/ſon v. Stuart, 1 Term Rep. B. R. 748., but 
many words are libellous if written, that are not act ionable if 
ſpoken, ſuch for inſtance as thoſe which tend to make a man 
ridiculous, or to cauſe him to be avoided in ſociety as hav- 
ing a noiſome diſeaſe. 2 Wi. 403. Villers v. Monſley. To 
ſay to a man you are a {windler” is no more than ſaying 


« you are a cheat, or a diſhoneſt perſon” and thoſe words, not 


applied to an office or trade, are not actionable. 2 Salk. 694. 
Tamlin v. Hamlin, 1 Show. 181. S. C. 2 Saund. 307. Todd v. 
Haſtings, Stra. 1169. Davis v. Miller. The verdict being ge- 
neral, ſome damages muſt be intended to be given on each 
count, and as the words in the third and fifth counts are not 
actionable, the damages in reſpect of thoſe counts were given for 
the ſpecial damage. | 


Lord Ch. J. EYRE. If the word fwindler be not actionable, 
my brother Clayton has eſtabliſhed his point. I think it only 
equivalent to cheat; it cannot be carried farther, and that is not 
actionable. I cannot well account for the deciſions that the 
calling a man a Vie, is actionable, but the calling him a cheat is 
not ſo, unleſs it be that hf always implies felony, but cheat not 
always, 

BULLER J. The word cheat has always been holden not to 


be actionable, and fewindler means no more; when a man is 
ſaid to be fwindled, it means tricked or outwitted. 


HEATH J. and Rooks J. Of the ſame opinion. 


Rule abſolute. 
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applies for 
the prohibi- 
tion, and 
that the 1n- 
ferior court 
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In the Houſe of LORDS. 


Ho Mu k v. Earl CAMoE and Others, in Error. 
HE judgment of the Court of Common Pleas in this 
caſe, (ante vol. 1. 487.) having been reverſed by the 
Court of King's Bench, (4 Term Rep. B. R. 382.) a writ of error 
was brought in parhament, and fully argued on grounds in a 
great meaſure fimilar to thoſe taken in the courts below, After 
which, on the motion of Lord Tharlow, the following queſtion 
was propoſed to the judges, viz. 
Whether the declaration is ſufficient in law to bar the De- 
fendants from proceeding againſt 70 Paſley, to compel him to 
bring in the account of the ſales of the ſhip and cargo, tog gether 
with the proceeds of ſuch parts thereof, as may be in his hands 
power or poſſeſſion?“ 
In anſwer to which, the unanimous opinion of the er Was 
thus delivered by 
Lord Ch. J. Eyre. The judges have conferred upon the 
queſtion which your Lordſhips have been pleaſed to propoſe 
to them, and are unanimouſly of opinion, that the decla- 
ration in this cauſe is not ſufficient in law to bar the Defend- 
ants from proceeding againſt John Paſley, to compel him to bring 
in the account of the ſales of the {hip and cargo, together with 
the proceeds of ſuch parts thereof, as may be in his hands 
power or poſſeſſion. I will open to your lordſhips briefly the 
grounds in law, which appear to me to warrant that opinion. A 
few preliminary obſervations upon the nature of this proceeding 
may in ſome degree elucidate the ſubject. I his is an action, in the 
form of it, to recover damages for proceeding after a writ of pro- 
hibition has been obtained, and delivered to the party Defendant. 
Probably in the early part of our legal hiſtory, when the ſtruggle 
for juriſdiction between the temporal and eccleſiaſtical courts was 


notwithſtanding ſuch allegation, No right is ve/ed, by any of the prize ad, in the captors of an enemy's 


hip and cargo in war, ere the ulti nate adjuIJication of the courts of prize. 


ihe iduing a mo nition there- 


jure to the prize agents by the court of commitiioners of appe245 in prize cauſes, to bring in the proceeds 
of a ſhip and cargo, which have been told, after a ſentence of condemnation à8s Jaw:nl prize, but from 
which ſentence there is an appeal, (on a ſubject diſtinct from the queſtion whether prize vr not, which is not 
diſputed) is not a ground for a prohibition to that court, for the monition neither interferes with nor defeats 
any veſted ri; ht. 
violent, 
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violent, and the jealouſy of the incroachment of the eccleſiaſtical 
juriſdiction upon the temporal was eager, this was a proceeding 
effective to the whole extent of its form. In modern and in bet- 
ter times this form of proceeding is uſed for the mere purpoſe 
of ſubjecting the grounds in law, upon which any particular 
prohibition is ſought to be obtained from any temporal court, 


to a judicial examination in the moſt ſolemn manner. How it 
was moulded to this purpoſe, will be ſeen in an inſtant, if it be 


conſidered that in this form of action two things would be ne- 
ceſſary to be proved, the firſt, that the Defendant had proceeded 
in the court of peculiar juriſdiction after the writ of prohibition 
had been delivered, the ſecond, that this proceeding was an in- 
jury to the Plaintiff, But the Plaintiff would have no ground 
to complain of the proceeding afcer a writ of prohibition deli- 
vered, as an injury to him, (though it might be a contempt, for 
which the party nught be amenable to the king) unleſs he could 
ſhew that the writ had iſſued properly, and that he had a juſt 
right to claim the benefit of it. This goes at once to all the me 
rits of the prohibition which is ſuppoſed to have iſſued, and 
makes the legal ground of it the giſt of the action. 


Such being the nature of this proceeding, it becomes a con- 
venient mode of trying whether a prohibition ought to iſſue, and 


it is made practicable by conſidering all that relates to the con- 
tempt, incurred by proceeding after the writ had actually iſſued, 
as mere form, and the damages nominal. Accordingly in 
modern times, when prohibitions are applied for to the tempo- 
ral courts, and the parties applying ſuggeſt grounds either of 
fact or law, for obtaining the writ, which appear to the court 
ſo doubtful as to be fit to be put in a courſe of trial, the party 
applying is dire ted to declare in prohibition, that is, to inſti- 
tute a feigned action, in the form of that which is now under 
conſideration; in which action, in the ſhape of a queſtion 
whether ſuch a prohibition as is moved for, ought to have been 
granted, the real queſtion, namely, whether ſuch a prohibi- 
tion ought to be granted will be ſolemnly conſidered and de- 
termined, if the parties think fit, as in the preſent inſtance, 
in the dernier reſort, by your Lordſhips. If any man who 
hears me ſhould think that he obſerves ſomething of obliquity 
in this proceeding, let him look to the effect of it and he will be 
ſatisfied. So long as the temporal courts direct parties to de- 
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clans in \ prohibition, « prohibition cannot -rbitrarily iſſue, nor 
upon. any but the moſt ſolid and ſubſtantial grounds, and the 
balance i in which are to be weighed all the different juriſdictions, 
in which the public juſtice of the country is adminiſtered to 
the people, will be holden by your lordſhips. In the preſent 
caſe, the Plaintiff has declared in prohibition, and the queſtion 
propoſed by your lordſhips to the judges goes to the very foun- 
dation of his ſuit; it is tantamount to a queſtion, whether upon the 
caſe ſtated 1 in this declaration, a prohibition to the effect of the 
prohibition { ſtated in this declaration, ought now to iſſue to the 
lords commiſſioners of prizes to reſtrain them from iſſuing the 
proceſs of monition, to compel Fobn Paſley to bring in an ac- 
count of the ſale of the ſhip and cargo mentioned in the proceed- 
ings, together with the proceeds of ſuch part thereof, as may 
be in his hands, power or poſſeſſion. The ground made by 
this declaration, for a prohibition. to reſtrain the prize court 
from iſſuing proceſs to compel the bringing 'in the account 
of {ales and Proceeds of the ſhip and cargo, is a ſuppoſed contra- 
vention of the prize acts now in force, particularly the ſtatutes 
of the 12th and 21ſt of his preſent majeſty. It is aſſumed, that 

if a court of peculiar juriſciiction will proceed contrary to the 
proviſion of the ſtatute law of the realm, (and that if ſuch a court 
miſinterprets any of thoſe proviſions, it does ſubſtantially pro- 
ceed contrary to them,) this is a good ground for a prohibi- 
tion. If it were neceſſary to the deciſion of your lordſhips“ 
queſtion, that the judges ſhould affirm or deny this propoſi- 
tion in the extent in which I have ſtated it, we ſhould have 
found ourſelves obliged to requeſt the indulgence of farther time 
for the examination of the terms of the propoſition, It un- 
doubtedly belongs to the king's temporal courts to reſtrain 
courts of peculiar juriſdiction from exceeding the bounds pre- 
ſcribed to them ; and by far the greater part of the inſtances in 
our books, in which prohibitions have iſſued, are caſes of plain 
exceſs of juriſdiction. But ſome. of the inſtances go beyond an 
exceſs of juriſdiction, and ſeem rather to fall under the head of 
wrong and injuſtice done to the party, by refuſing him, in 
the courſe of a proceeding ſtrictly within the juriſdiction, ſome 
benefit or advantage to which the common or ſtatute law inti- 
tled him, perhaps in oppoſition to the civil or canon law, by 
which the general proceedings of thoſe courts are regulated. 


The 


12 Co. 65 b. Roberts's caſe. 100. 
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The caſe of a leaſe (a), offered to be proved in an eccleſiaſtical 

court by. one witneſs, and rejected becauſe by their law two 
witneſſes are neceſſary, and the caſe of a copy of the libel, which 
by the ſtatute law they are required to give, demanded and re- 
fuſed, are among thoſe inſtances. On the other hand, it muſt 
be admitted that the miſinterpretation of either the common or 
ſtatute law, in a proceeding confeſſedly within the juriſdiction 
of thaſe courts, and where they are bound to exerciſe their 
judgment upon the one or the other, ſeems to be rather a mat- 
ter of error, to be redreſſed in the courſe of the appeal which 
che law has provided, than a ground for a prohibition. The 
anſwer to this is, that the king's temporal courts, and your 


lordſhips in the laſt inſtance, are by the conſtitution of this 


country, to declare the common and expound the ſtatute law, 
and that the pollibility of two different rules prevailing upon 
the ſame law, one in the king's temporal courts, and the other 
in courts of peculiar juriſdiction, ought not to exiſt, and is effec- 
tually prevented without any unreaſonable interference, or 
breaking in upon the courts of peculiar juriſdiction, by the tem- 


poral courts iſſuing their prohibitions in every ſuch caſe. But 
this is no more than ſaying, © proceed to the very extent of your 


« juriſdiction without interruption from us, only remembering 
« that you are always to declare the common law as we declare 

« it, and that when any queſtion ariſes touching the expoſition 
« of the ſtatute law, if the ſubject is originally of temporal 
« juriſdiction and comes incidentally before you, it is to be 


« expounded by you as we expound it; or if the ſtatute concerns 


« your proceedings only, you are to expound it as we ſhall fay 


1 ought to be . when the queſtion is brought be- 


fore us in prohibition.” I underſtand the claim of the tem- 
poral courts, as it 1s ſtated in the famous controverly i in the 


beginning of the reign of James the firſt (5), is to iſſue prohi- 
bitions to this extent; and though ſome of the caſes in our 


books have been ably diſtinguiſhed at the bar, and made redu- 
cible to the head of exceſs of juriſdiction, yet we find traces of 


continual claim to iſſue prohibitions in the inſtances abo ve 
mentioned. In the caſe of Brymer v. Atkins (c) in the court 


(a) 1 Sew. 158. 172. Shetter v. Friend, (5) 2 7. 601, Co:. Art. Cleri. 4 Iaf. 99, 
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of common pleas- it is ſtated broadly and diſtinaly aſſerted, 
and in Full v. Hutchins, (a) Lord Mansfield in delivering the 
opinion of the court, plainly alluded to it in the follow- 
ing paſſage ; © where matters which are triable at common law 
« ariie incidentally in a cauſe, and the ecclefiaſtical court has 
« juriſdiction in the principal point, this court will not grant 
« a prohibition. 2% lay trial. For inſtance, if the conſtruction 
e of an act of parliament comes in queſtion, or a releaſe be plea- 
„ ded they ſhall not be prohibited, unleſs the court proceed to 
* try contrary to the principles and courſe of the common law, 
« 8 if they refuſe one witneſs &c, and this is expreſsly laid 
% down by Lord Hale 2 Lev. 64. Sir V. Juxon v. Lord Byron,” 
But it muſt be remembered, that in the argument of this very 
caſe in the court of king's bench, this doctrine was queſtioned 
by one of the learned judges of that court, (5) upon the general 
principle that the miſigterpretation of an act of parliament 
would be the ſubject of appeal, and not of prohibition, upon 
the authority likewiſe of a paſſage in Chief Juſtice Vaygh- 
an's argument of one of the caſes reported by him, diſtinguiſhing 


between ſtatutes directory to the ecclefiaſtical court and other 


ſtatutes, and upon other grounds, which will be very fit to be 
conſidered, when it ſhall become neceſlary to the determination 


of a caſe in judgment before a temporal court in prohibition, 
to lay down the preciſe rule upon it. It is not neceſſary ſo to 


do in the preſent cafe, ſince we all agree, that allowing the Plain- 


tiff all he has aſſumed reſpecting the authority of the court of 


common, pleas to iſſue a prohibition, he has made no ground 


for it in the declaration, for he has not ſhewn that the prize court 


has contravened the prize acts, either directly or by miſtaking 


the ſenſe of them. It is ſaid in the declaration, Iſtate the ſubſtance 


of it, that by the prize acts the property of ſhips taken by the na- 
vy after condemnation veſts in the captors. This is true /ub mo- 
do, but in the ſenſe in which it is true it has no application to 
the caſe ſtated in the declaration. To give it application, they 
ſay that the navy were the captors of the ſhip named in the plea- 
dings, which, if we are to underſtand them to mean ſole captors 
in whom the ſole property by the prize act would veſt, is an aver- 


(2) Coaup. 422. (4) See the opinion of Buller J. 4 Term Rep, B. R. 327. 
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ment inadmiſſible, ill pleaded, and therefore to be rejected as 
being directly contrary to the ſentence of condemnation. They 
proceed to aver, that by the prize acts the navy agents have the 


entire diſpoſition of the prize, and that Paley was the ſurviving 


navy agent duly appointed, from whence they infer their gra- 
vamen, that a proceeding to take the {hip and cargo out of his 
hands defeats and diſappoints the proviſions of the prize acts, 
and is therefore ſuch a contravention of thoſe acts, as will be a 
ground for a prohibition. Not to quarrel with the title of Pa/ley 
to act as an agent, it is obvious that the third propoſition, that 
the navy agents have the entire diſpoſition of the prize, depends 
on the ſecond, namely that the navy were the captors, for if the 
navy were not the captors, or not the ſole captors, in the one caſe 
they cannot have the entire diſpoſition of the prize, upon any rea- 
ſonable conſtruction of the prize act, and in the other they would 
have nothing to do with it. Bur if it were admitted that they 
had made out every one of theſe propoſitions, ſtill their conclu- 
fion would fail; for in order to maintain that the prize court 
had contravened the prize acts, by proceeding to take the ſhip 
and cargo out of the hands of the navy agent, it ought to have 
been {tated in the declaration, hat it had been pleaded and al. 
ledged in the prize court, that Paſley was the agent of the navy 
duly appointed, and therefore that the court ought not to pro- 
ceed to take the {hip and cargo out of his hands. Upon a view 
of the precedents in Ra/tall (a) and Coke (6), it appears to me 
to have been a conſtant form of declaring, that the court pro- 
ceeded in the courſe objected to, notwithſtanding the party had 
pleaded and alledged the ſtatutes of which he claimed the bene- 
fit, and the facts which were neceſſary to bring his caſe within 


_ thoſe ſtatutes. And it ſeems to be a ſubſtantial defect in this 


caſe, becauſe apparently it would be the duty of the court, after 
it had pronounced ſuch a ſentence as would veſt the property in 
the captors, in order to execute that ſentence to take all the ne- 
ceſſary ſteps for delivering the ſhip and cargo into the hands of 
ſuch perſons as ſhould be made appear to the court to be the 
agents for the captors duly appointed. It was indeed thrown out 
in the argument at the bar, that rhe judge of the prize court is 
to be conſidered after ſentence as fun, officio, and conſequently 
that his monition, or any other procceding would be an excels 


(a) Ra. Entr. tit. Prob'òition, 445+ 2) Che's Entr. tit, Pi. eb:81; ion. 448, 
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of juriſdiction. This, if it could be maintained, would reduce 
the caſe to a ſhort point, and would be a very clear and diſtinct 
ground for a prohibition. But we find no ground for this ar- 


gument in the acts of parliament, or in the common law, and 


if we were to ſuppoſe that ſuch a monition had nor been ſtrictly 


warranted by their own courſe of proceeding in the prize courts, 
your lordihips, who cannot look beyond this record, cannot take 


cognizance of an irregularity of this nature. But in truth there 


is no ground for this argument. In the nature of things, the 
precegds of {hips and goods taken as prize mult often find their 
way to the hands of thoſe who have no right to retain them; it 
is therefore eſſential to the prize juriſdiction that the prize courts. 
thould have power to call for them, for the benefit of the cap- 


pre Several cafes have been ſtated ro your lordſhips, where 
uch monitions have in fact iſſued, and where the captors con- 


ceived that ĩt would be for their benefit that they ſhould iſſue. 
It was achnitted by the counſel at the bar, that ſuch monitions 
may iſſue ; it is therefore untrue, as a general propoſition, that 


after ſentence the prize court is /un&us officio, and cannot iſſue ſuch 


à monition; and if it were true, it would be but an irregularity in 
their proceedings according to their own law, of which your 
lordſhips could not take cognizance, and which therefore you 
could not pronounce to be an exceſs of juriſdiction. 

Treturn to the examination. of the propoſitions ſtated in the 
declaration, with reference to the prize acts. By the. prize act 
19 Geo. 3. c 67, and 1 obſerve no variation of phraſe in the 
21 Geo. 3. c. 15, „the flag officers, commanders, and other of- 
ficers, ſeamen, marines, and foldiers on board every ſiip and 
veſſel of war in his mazelty's pay, Hall have the ſole intereſt and 


propertly, of and in all and every the ſhip, vellel, goods. and mer- 


chandizes which they ſhall take, after the ſame {hall have been 
finally adjudged lawful prize to his majeſty, in any of his ma- 
jeſty's courts of admiralty in Great Britain, or in the planta- 
tions, or elſewhere, to be divided in ſuch proportions, and in 
ſuch manner, as his majeſty by his proclamation had ordered, 
or ſhould order by proclamations to be iſſued.“ It ſeems to have 
been agreed throughout the diſcuſſion of this cafe, that this is 
a grant by the king in parliament to the captors, of his intereſt 
in captures made by the navy. The language of theſe prize 
adds is, that the navy ſhall have the /e inlereſ? and property in 
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the ſhips and goods which ſhall be captured; the word vet is 


not uſed, yet we heard a great deal in the argument reſpecting 


the veſting of this ſole intereſt and property. But it was not 


very diſtinctly ſtated, at what lime this ſole intereſt and proper- 
ty ſhould v the ſtatutes ſay, after the ſame ſhall have been finally 
adjudged lawful prize to his majejly. They who are at all conver- 


ant with the proceedings in prize cauſes, know that there is 


nothing definite in theſe words, conſidered as the deſcription 


of a point of time when this property ſhall veſt, within the 


whole interval, between the original ſentence of condemnation 
in the court of prize, in which the ſhip is firſt libelled, and 


final ſentence of condemnation in the court of appeal in prize 
cCauſes. What happened in this caſe happens in many others, 


The judge condemns the ſhip and cargo as prize, reſerving the 
conſideration of the queſtion, who were the captors. It is agreed 
on all hands, that ſince the paſſing of the prize acts the prize 
court has juriſdiction to determine who are the captors, a queſ- 
tion often litigated in the firſt inſtance. If there be no doubt 
but that the ſhip is good prize, but perhaps great doubt who will 
ultimately turn out to be the captors, the judge pronounces by 
his interlocutory ſentence that the ſhip is lawful prize, and there- 
upon makes many convenient arrangements, for the benefit of 
thoſe who ſhall eventually tura out to be the captors, reſerving 
the queſtion who are the captors, for future conſideration. Ir alſo 
often happens, that there are no parties litigating that queſtion, 
until after the definitive ſentence has been pronounced in the 
court below. The ſtrongeſt of two or more joint captors takes 
poſſeſſion of the prize at fea, carries her into a port in the planta- 
tions, and procures her to be condemned there to himſelf as ſole 
captor. The joint captor does not arrive till after the ſentence, 
he may then interpoſe his claim, and may appeal, and have the 


benefit of his claim upon the hearing of the appeal. The effect 


of the appeal is to ſuſpend the force of the ſentence, not always 
indeed to the extent of ſtaying the execution, for in certain caſes 
the execution of the ſentence is directed not to be ſuſpended. 
Bur from the moment of the appeal being interpoſed, the ſen- 
rence is no longer final; on the contrary it is liable to be reverſed 
in part, or in the whole. At what period then ſhall we ſax, that 
the ſole intereſt and property of ſhips or goods captured by the 
navy ſhall veſt in the captors? "This point was but indiſtinctly 
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argued at the bar. It was rather infinuated than argued, that 
in this caſe the intereſt and property veſted, as ſoon as the judge 
below pronounced his interlocutory decree, that the {hip was 
good prize, relerving the queſtion who were the captors, But 
it is a conſtruction of the ſtatute too abſurd to be ſeriouſly main- 
tained, that the property, which by the expreſs words of the 
ſtatute is not to be had by the captors, till after the ſhip ſhall 
have been finally adjudged lawful prize to his majeſty, ſhould 
veſt in perſons of a certain deſcription, before it is known who 
ſhall anſwer chat deſcription. Does this intereſt and property 
veſt, as ſoon as by poſſibility it could veſt, by the effect of 
a definitive ſentence adjudging the ſhip to be prize and who 
were the captors? If there be no appeal, it may then veſt. 
But ſuppoſe an appeal interpoſed, by the expreſs words of the 
prize act it cannot veſt until after the final adjudication, And 
the effect of an appeal being ſuch as | have ſtated it to be, cen 
there be ſaid to have been a final adjudication, while an appeal 
is depending? Shall the intereſt and property veſt, only to be 
diveſted if the event of the appeal ſhould be againſt the perſons 
firſt adjudged to be the captors? Such a conitruction is not 
neceſſary to effectuate any of the purpoſes of the act, and is not 
ſimply unneceſſary, but it would break in upon the gencral 
courſe of proceeding in the prize court, and fruſtrate ſome of 
the proviſions of the prize acts made in aid of the authority of 
that court; at leaſt, it is entirely inconſſtent with them. It 
is not neceſſary to ſecure the prize to the captors, for I take it to 
be clear, and it was ſo ſtated by the civilians and agreed by 
the court in the caſe of Smart v. Wolf (a) that pending the 
ſuit in the prize court, the ſhip and goods are in the cuſtody of 
the court. The intereſts therefore of all thoſe who are con- 
cerned in the capture, are under the protection of the court. 
We do not want to be intimately acquainted with the courſe of 
proceeding in thoſe courts, to ſee how beneficial this principle is 
to all the parties concerned in intereſt. We need only turn to the 
prize acts to ſee the uſe of it to preſerve the ſhip and cargo, or 
the value of it, to thoſe ho ſhall ultimately be found to have 
the intereſt and property in it. it cannot therefore be neceſſary 


in order to give effect to the prize acts, that the property ſhould 


(a) 3 T Rep, B. R. 323. 
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be veſted in any perſon, before the final adjudication. And 
when [ refer your lordfhips to the 27th ſection of the 19 Geo, 3. 
c. 67, which provides that in certain caſes, even after ſentence, 
the ſhip and cargo may be delivered up to the claimant, or ſold 
by the authority of the court at the requeſt of the claimant, your 
lordſhips will ſee how perfectly inconſiſtent with the plan 
of the prize act this notion of the intereſt and property vetting 
in the captors, at any time before the final adjudication in the 
court of appeal will de found to be. In truth, fo far from the 
intereſt and property veſting at an earlier period, the legiſla- 
ture by the words “until &c.“ ſeems to have cautiouſly guard- 
ed againſt its being ſo underſtood. 

The allegations contained in this declaration reſpecting the 
appointment of the agents directed by the prize acts to be ap- 
pointed, for ſelling prizes and diſtributing the proceeds among 
the captors, their powers, proceedings, and the concluſion againſt 
the authority of the commiſſioners of prizes to interfere with 
them, are ſo connected with this queſtion reſpecting the veſting 
of the intereſt and property in the captors, that I ſhall conſider 


them in the next place. Thoſe allegations are, © that Edward 


« Taylor ſince deceaſed and Jobn Pa//cey were duly appointed 
< agents by the officers and crews of the ſeveral ſhip compa- 
« nies of the ſaid ſquadron, and dil, ſoon after the ſaid decree 
« of the ſaid 4th day of September 1782, as ſuch agents, cauſe 
< the ſaid ſhip called the Hoog/tarpel, together with the unclaimed 
goods, wares, and merchandizes, taken in and on board the 
ſame to be ſold, and did receive divers large ſums of money, 
« being the produce of the ſame, part of which ſaid ſums of 
money was diltributed by the ſaid Edward Taylor and John 
« Paſley among the officers and crews of the ſaid ſquadron, un- 
der the command of the ſaid George Johnſtone, and the reſidue 
thereof now remains in the hands of the ſaid h Paſley, and 
by him ought to be diſtributed to the captors aforeſaid, in 
« payment of their ſeveral ſhares, in purſuance of the ſaid ſta- 
« tute, and of the ſaid proclamation of our {aid lord the king. 
« And whereas the faid Rodham did in Faſter term, in the twenty 
« eighth year of the reign of our lord the now king, 
in the court of our lord the king of the bench here 
« at Weſtminſter, implead the ſaid Joh Poaſley in a certain 
plea of treſpaſs on the caſe, on promiſes, for the purpoſe of 
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« recovering from the ſaid Jobn Paſley his damages by him 


« {uittained, by reaſon of the ſaid John Paſley having neglected 
and refuſed to pay to him his ſhare of the produce of the ſaid 
& ſhip, and of the goods and merchandizes ſo as aforeſaid taken 
dein and on board the ſame, and ſo as aforeſaid condemned as 
« Jawtul prize to our ſaid lord the king, and which ſaid plea is 
& {till depending in the ſaid court of the Bench here at Weſtmin- 
« fer: and wucreas the ſaid commiſſioners of appeal in matters of 
« prize, have not, by the law of this realm, any power or au- 


& thority to take out of the hands and poſſeſſion of any agent or 


ti agents ſo couſtituted as aforeſaid, the money arifing from the 
« ſale or ſales of any ſhip, veſſel, goods, wares, or merchandizes, 
te taken from the ſaid States General of the United Provinces, or 
e their ſubjects, during the ſaid hoſtilities, by any ſhip or veſſel of 
« war in his majeſty's pay, which have been frally adjudged lawful 
“prize to his majeſty, in auy of his ſaid courts of admiralty in 
* Great Britain, or to compel them to bring in the ſ:me &c.“ 

I thall not quarrel with Pas title to be an agent, however 
informally it may appear to be ſtated, nor do | think it a ſub- 
ſtantial objection, that he may have been appointed before any 
intereſt or property veſted in the perſons, who appointed him; but 
if it be the true conſtru on of the p ize acts, that no intereſt or 
property veſted in the navy, until after the final adjuaication by the 
commiſſioners of appeals, it follows that his proceeding to fell and 
to diſtribute part of the proceeds ſoon after the ſentence in the 
admiralty court, muſt be without colour of authority. In this 
{tage of the proceedings, the agents coul-: only. act under the au- 
thority of the prize court, and in the manner in which ſuch 
agents uſually do at ; for I take it to be clear, in point of fact, 
that agents are frequently appointed before ſentence, and that 
the captured {hips and goods are left under their care and ma- 
nagement, by common atllent, | 


Acting under the authority of the prize court, chey would be 


to account to the prize court; acting without the authority of 
the prize court, tnev would be in the condition of mere ſtrangers, 
who had po{Toiled thiemielyes of the proceeds of a prize, to whom 
it is a Imitted, 2 monition might, and ought to be ſued, to com- 
pel them to bring in thoſe proceeds, The allegations therefore 
wh1h focdt the appointment of agents and their proceedings, 
are inſufficient in law to warrant the concluſion which is the 

Main 
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main ground of this prohibition, that the commiſſioners of prize 
appeals had no power to take the proceeds of this ſhip and cargo 
out of their hands. I night add, they prove the direct contrary. 
The caſe here is the ſtronger againſt the authority of theſe agents, 
inaſmuch as upon the interpoſing of the appeal, there was no di- 
rection that the execution of the ſentence ſhould not be ſuſpended; 
{o that the whole effect of the firſt ſentence of adjudication be- 
came inoperative to any purpoſe whatſoever, and there was no 
pretcnce for the agents aſſuming to act by virtue of it. If we 
turn once more to the prize acts, and take a view of thoſe ſections 
which reſpect the appointment, powers, and duties of theſe navy 
agents, we ſhall find, that though perhaps as I have before ob- 
ſerved, they may be appointed before the final adjudication of 
the prize, they have nothing to do until after the final adjudica- 
tiou has taken place; that the proviſions of the prize act are in 
perfect conformity to the powers and authorities veſted in the 
prize court up to that period, and that they are conſiſtent with 
the opinion which I have now delivered, reſpecting the intereſt 
and property of their principals. I refer to the 3iſt and ſubſe- 
quent ſeclions. By the 31ſt ſection, all appraiſements and ſales 
of ſhips or goods taken by the navy, are to be made by the agents, 
which mult be apprai ſements and fates after final adjudication; 
for all appraiſements aud ſales to be made at any time prior to 
the final adjudication, are to be made under the order of a judge 
of the admiralty court, and under the direction of perſons to be 
appointed by clatmants as well as captors. By the 33d ſection, 
they are directed to regiſter their powers of attorney in that 
court in which the prize ſhall be condemned, and by the 34th 
ſection, che entry is to contain, among other things, the date of 
the condemnation. I will not fatigue your Lordſhips by going 
through the der car ſectious which give powers, or impoſe du- 
ries upon theſe agents; I hall content myſe if with ſtating the re- 
ſalr, vs. that Ley all reſpect ſales in order to diſtribution, and 
the intereſts of Greenwich Hoſbital ariſing out of thoſe ſales. The 
reſult of theſe o ſervationus upon thoſe parts of the declaration 

which re pe t the intereſt and property of the navy as captors, 


and the powers and authorities of their agents, is, that this whole 


caſe reſts upon two fimdamertal errors; the firſt, that an intereſt 
and property veſted in the navy as captors, long before it could 
by any poſlibility veſt; the ſecond, that the navy agents had au- 

| thority 
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charity under the prize acts, to take upon themſelves the m2nage- 
ment and diſpoſition of the prize, long before ſuch authority could 
be derived to them, When this is diſtinctly ſeen, the whole falls 
to the ground. Hitherto I have treated the cafe, as if the navy 
were to be conſidered, as they are {tated in this declaration to 
have been, the /e captors. But the contrary is, or at leaſt muſt 
be taken to be upon theſe pleadings, the fact. It 1s from the 
ſentence only that we can collect who were the captors. Your 
Lordſhips cannot take cognizance of it as a matter of fact to be 
averred in pleading, it is a matter of adjudication by a court of 
excluſive juriſdiction. Vou muſt have it under the ſanction of 
the judicial authority of that court, or no notice at all can be 
taken of it. The averment in the declaration is therefore im- 
pertinent and muſt be rejected, and we muſt look at the ſentence. 
Looking at the ſentence, and not having the aſſiſtance of the libel, 
and the reſt of the proceedings in the cauſe, which might have 
explained it, but which the Plaintiff has not thought At to intro- 
duce into his declaration, and in the character in which I now 
addreſs your Lordſhips, I dare not undertake to ſay what this 
ſentence is, but I can venture to ſay what it is not, It is not an 
adjudication, that the navy were the ſole captors of this Dutch ſhip. 


The Plaintiff therefore has _ altogether to maintain that pro- 


poſition. If it could be of uſe to him, he might poſſibly ſucceed 


in an attempt to prove that this ſentence does adjudge that the 


navy were joint captors. But this would be of no uſe to him 
in this cauſe. It is not the caſe which he makes by his declara- 
tion, and if it were, the concluſion in favour of the juriſdiction 
of the prize court, with reſpect to the iſſuing the monition would 
be irreſiſtible. The prize acts would then be quite out of the 
caſe, which would reſt entirely upon the ordinary juriſdiction 
of the prize courts. As joint captors, the navy can never have 
the ſole intereſt and property in the prize: the navy agents can- 
not have the ſole management and diſpoſition of it. The prize 
acts have not provided for the caſe of joint captors. The prize 
courts may have extended the benefit of the ſtatutes to the caſe 
of ſome joint captures, by an equitable arrangement and diſtri- 


bution which has been ſubmitted to; but it appears to me to 


be perfectly impoſſible to found a right to the /e agency, 
upon a jyoint capture: and indeed I do not apprehend, 
that under the prize acts a joint agency could be framed, 

which 
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which would be effectual. The conſequence of all this is, that 
of neceſſity this monition muſt iſſue in order to execute the ſen- 
tence, if we underſtand the ſentence to have adjudged that the 
navy were joint captors. I might here conclude what I have to 
offer to your Lordſhips, but as it was very apparent to thoſe who 
watched the courſe of the argument at the bar, that in truth it is 
the ſentence of the commiſſioners of prize appeals, and not the mo- 
nition which is the real ground of complaint, it may be neceſſary 
for me to take ſome further notice of it, in order to ſhe your 
Lordſhips that every complaint againſt the ſentence muſt be laid 
out of the caſe. You are ſicting here in a court of error, but 
your juriſdiction is now confined to the inquiry, whether the 


ground ſtated in this declaration for iſſuing ſuch a prohibition, 
as that which is deſcribed in theſe pleadings, is or is not ſufficient 


in law. The ſentence is before your Lordſhips as part of that 
ground, and the effect of it, in that view, I have already ſtated. 
But it is before your Lordſhips as a ſentence unimpeached. The 
complaint made to the temporal court, is not that the ſentence is 
wrong, which indeed the temporal court had no juriſdiction to 
correct, if it were wrong, nor is the complaint that the ſentence 
was an exceſs of juriſdiction, or in any other reſpect a ground for 
prohibiting the prize court to carry it into execution. The caſe 
in the declaration is that upon the authority of the ſentence 
coupled with the other matters of fact and law ſtated in the de- 
claration, the Plaintiff is intitled to atk, that the proceeds ſhould 
not be taken out of the hands of the navy agents; and the Plain- 
tiff cannot now deſert that ground, when he finds it untenable, 
and take up an objection to the ſentence, Your Lordſhips are 
not a court of original juriſdiction to grant prohibitions: and in- 
deed the cauſe and the parties would be placed in a very fingular 
ſituation, and if there could now be a prohibition iſſued to pre- 
vent the carrying this ſentence into execution; for the ſentence of 
the court below is undoubtedly reverſed, and if the commiſſion- 
ers of prize appeals were to be prohibited from carrying into exe- 


cution the ſentence of reverſal, there would in eſtect be no ſen- 


tence at all, and the crown, the navy, and the army, as far as I ſce, 
would be without remedy. In the courſe in which the commiſ- 
ſioners of prizes are proceeding, regular or irregular, the proceeds 
of this prize will be collected; and if the object of their proceed- 
ings be, as probably it is, to place the fund in the hands of the 
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crown, the honor and juſtice of the crown will be an unfailing 


reſource to the parties, 


The judgment of the court of King's 
Bench, reverſing that of the 
court of Common Pleas, was 
accordingly affirmed. 


Evans b. BRANDER, and Another. 


HIS was an action on the caſe againſt the ſheriff of 
Middleſex, and the declaration ſtared, that the Plaintiff 
diſtrained certain goods of one Fobn Hordwicke for arrears of 
rent amounting to 1./. 18s. 2d. that they were replevied, 
and a plaint levied iu the county court, which was removed by 
re. fa. lo. into this court, and that Hardwicke had found pledges 
to proſecute and alſo for a return of the goods, if a return 
ſhould be adjudged, to wit, William Chapman and George Grove: 
the proceedings were then ſet forth, and that there was judg- 
ment for the avowant (the now Plaintiff,) for a return of the 
goods and 58 l. coſts. The writ. de retorno habendo was then ſta- 
red, with a return of elongata. And the Plaintiff averred, that 
the Defendants, not regarding the flatute in ſuch caſe made, nor the 
duty of their office &c, &c. did not before the replevy ing and de- 
livering the ſaid goods and chattels to the ſaid 7% Hardwicke, 
take from him pledges ſufficient, as well for the ſaid goods and 
chattels being returned, if return thereof ſhould be adjudged, as 
for the ſaid Fohn Hardwicke proſecuting his ſaid plaint, ich 
according to the form of the ſtatute &c, they ought to have done; 
and that the ſaid William Chapman and George Grove at the time 
of their becoming pledges &c, were not, nor was either of them 
ſufficient to anſwer for the goods being returned, nor for the 
value of them &c, &c. Whereby the Plaintiff loſt the benefit 
of the diſtreſs &c, &c. 
At the trial it appeared that the rent in arrear was 15 J. 18. 4d. 
the value of the goods diſtrained 17. 5s. 3 J. the coſts of the 
replevin ſuit 58 J. 1os. of the retorn. habend. 4. 15s. 102. and the 
penalty of the bond 800. and the damages given by the jury 
were 76/1. os. 14, which were obviouſly made up of the coſts 


of the replevin, of the retorn. habend, and the rent. | 
A rule 
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A rule having been granted to ſhew cauſe, why the damages 
ſhould not be reduced to the amount of the rent in arrear, Bond 
Serjt ſhewed cauſe. The Plaintiff is intitled to recover a ſatis- 
faction to the extent of the damages found. The remedy by 
diſtreſs was originally ſubſtituted in lieu of the forfeiture of the 
land, which in the ſtrictneſsof the old feudal law was occaſioned 
by the non- performance of the fervices. Gilb. Law of Diſtr. 2. As 
this remedy was leſs powerful than the forfeiture, the lord was 


intitled to keep the thing diltrained, till the tenant offered gages 
and pledges for the payment of the rent, or the performance of 


the ſervices. But notwithſtanding the offer of gages and pledges if 
the lord perſiſted in detaining the diſtreſs, the tenant was obliged 
to reſort to the writ of replevin, in which he complained that 
the Defendant had taken and unjuſtly detained the goods 
« againſt gages and pledges;” the form of which is (till preſerved in 
declarations in replevia. But in this caſe the lord might wage 
his law, as to the ſufficiency of the gages and pledges. Gilb. Law 
of Diſtr. go, 1 Reeve's Hit. 47. In the earlieſt times therefore, 
the law was carefal to make the remedy by diſtreſs as beneficial 
to the lord as poſſible. But it frequently happened, that by al- 
lowing-the tenant to replevy the goods diſtrained, the lord was 
deprived of the benefit of the diſtreſs, for if the tenant ſold them 
pending the ſuit, an became inſolvent, the lord had no advan- 
tage from the judgment for a return: for the pledges to proſe- 


cute were like pledges in other actions, and liable only for 


the amercement to the king pro falſo clumore. In conſequence 
of this, the ſtat. Yet. 2. 13 Ed. 1. c. 2. enacted, that the 
ſheriff ſhould not only take pledges to proſecute, but alſo 
to return the cattle, if a return ſhould be adjudged. If there 


was judgment for a return, the writ de retorno habendo iſſued, to 


which if the ſheriff returned elongata, the avowant might have 
a ſcire facias againſt the pledges, and if they ihewed no good 
cauſe, a ſpecial writ to take their cattle, in the room of thoſe 
that were cloined. If there was a return of abi to the 
writ againſt the pledges, a ire facias lay againſt the 
ſheriff to recover ht averia, 2 Inf. 340. Gilb. Repl. 126. 
By degrees an auxiliary remedy againſt the ſheriff was intro- 
duced, that of an action on the caſe for taking inſufficient 
pledges, which was reſorted to in lieu of the ire facias. In 
this action, which ſounds entirely in damages, the avowant was 


intitled to recover the ſame ſatisfaction as he would have had, 
; if 
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if the cattle had been returned to him irrepleviſable, in which 
caſe, the owner could not have them delivered back to him 
without tendering, not only the arrearages of rent &c, 2 Inſt. 341, 
(which &c. may include damages,) but * all that was due upon 
the judgment in the avoury,” ibid. 107. And when there is judg- 
ment for the avowant, damages and colts are due to him by the 


proviſions of the ſtat. 21 Hen. 8. c. 19. However therefore on 
a ſcire ſucias, the reſponſibility of the fheriff might be limited by 


the price of the beaſts, or the tot averia mentioned in the ſtar. 


Weſt. 2, c. 2. yet a greater latitude might be allowed in an ac- 
tion on the caſe, from the nature of that ſpecies of remedy, 
It is by a liberal conſtruction of the ſtatute adopted in later times, 
that an action upon the caſe is holden to lie. 16 Vin. Abr. 
400, Prowſe v. Pattiſon (a) Bull. N. P. 60, ante 29. S. C. where 
it appears, that upon ſearching the record the damages were 
made up of the rent in arrear and the coſts of the replevin. So 
alſo in Gibſon v. Burnell, C. B. 30 Geo. 3 (6b) Gould J. before 


whom the action was tried, held that the Plaintiff might recover 


the coſts of the replevin ſuit as well as the rent in arrear. 80 
too in Concanen v. Lethbridge, ante 36, this court held that the 


action being againſt a public officer, for a negle& of the duties 


of his office, the Plaintiff was intitled to recover the whole dama- 
ges ſuſtained, which caſe being ſubſequent in point of time to 
Yea v. Lethbridge, 4 Term Rep. B. R. 453, muſt be taken to have 
over-ruled it. Upon the ſame principle likewiſe, in Richards 
v. Acton 2 Black. 1220, the court upon motion held that the 
high ſheriff, under-ſheriff, and replevin clerk, were all anſwer- 
able for the ſufficiency of the pledges, and ordered them to pay 
the rent in arrear together with the damages and coſts. 

[Lord Ch. J. As the bond was not taken in double the value 
of the goods diſtrained according to the directions of the ſtatute 
11 Geo. 2. c. 19, was it good ?] | 

It was good as againſt the ſheriff. Beſides this is an action for 
taking inſufficient pledges on the ſtat. Vg. 2. c. 2, not inſufficient 
ſureties (c) on the 11 Geo. 2. c. 19, and there is no particular 


| limitation 
(a) There called Rows v. Patterſon, | ante 36, which followed the words cf the 
(5) Cited 4 Term Rev. B. N. 434. | fat. 11 Geo. 2. c. 19, yet it is in reality with- 


(e Though this diftinftion may ſeem at | out foundation. Before the paſſing the ſtat. 
Helt light to be warranted by the form of the | xx Geo. 2. c. 19. the conſtant uſage was to 
7 . l a take a bond from the pledges in replevin, on 
pared with that In Concancn V. Lethbridge, the ſat. Weſt. 2. c. 2. the word plegii being | 

| holden 


declaration in this caſe, eſpecially if com- | 
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limitation of the tum in which thoſe pledges ſhall be bound. 
The bond therefore may be conſidered as taken on the ſtat. Weſt, 
2, 12 Hod. 80 The Duke of Ormond v. Brierly, 1 Lord = 
278 Blackett v. Criſſup. 

[Lord Ch. J. The ſureties under the ſat. 11 Geo. 2. c. 19. 
ſeem to have been ſubſtituted in lieu of the pledges under the 
ſtat. Wejt. 2.] 

Bond was going on with his argument, when the Court inter- 
fered and ſaid, that notwithſtanding the late determinations on 
the ſubject, the good ſenſe an juſtice of the cafe ſeemed to be, 
that the ſheriff ſhould be liable no farther than the ſureties 
would have been, if he had done his duty, and taken a bond un- 
der the ſtat. 11 Geo. 2. c. 19. and they had been ſufficient; that 
their reſponſibility was limited by that ſtatute to double the 
value of the goods diſtrained, which ſum ought to be the mea- 
ſure of damages againſt the ſheriff. The Court therefore recom- 
mended to the counſel on both tides to agree to reduce the ſum 
found by the jury to that level ; in which they ſeemed to acqui- 


eſce. The rule therefore to reduce the damages to the rent in 


arrear, was diſcharged, and another rule, to reduce them to 
the amount of double the value of the goods diſtrained, was 


made abſolute. 


holden to be ſynonimous with /ureties, ac- | therefore required by the fat. Neg. 2. c. 2. 
carding to Holt and Treby Ch. J. 1 Lord | and the ſureties by the 11 Geo. 2. c. 19. are 
Raym. 278. See allo Lutw, 687. Dalton in effect the ſame ; and in practice no more 
Sher. 438. ch. 113. But the ſum in which | than one bond is ever taken. It ſeems then 
the bond ſhould be taken appears not to have | highly reaſonable, though the far. Meg. 2.c. 
been defined. To make che ſecurity more 2. direcis that the ſheriff ſhall be anſwerable 


_ effetual by fixing the reſponſibility of the | for the price of the beaſts if the pledges are 


pledges, and allowing the bond to be al- | jnſufficient, yet ſince the ſtat. 11 Geo. 2. c. 
ſigned, with a view to prevent vexatious re- | 19./. 23 made in par: materi has enlarged 
plevins, was the object of the 23d ſection of | the ſecurity to a given extent, that he ſhould 
the /at. 11 Geo, 2. c. 19, which has rather be liable to the ſame extent in an action 
modified and improved the former ſecurity | on the caſe. 


than created a new one. The pledges 
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Page 345. line 27. for“ Ganges” read © General Barker” 
346. —— 39. for by the ſame ſhip” read“ of tue ſame ſhip.” 
356, — 1. for © thirty-fourth” read « thirty -b.“ ) | | 
258. — 1. the ſame, 
415. — 28. for © gravemen” read © gravamen.” 
434+ — 37. for ** Geo. 3.” read © Geo. 2.” 
444. — 15. for © gdemiſed” read devi. 
473.— 7. for as” read .“ 
473, — 9. for “ read * as,” 
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DRG . bew fers. 


THIS y was an d ien on a policy of 3 the facts of which 
L were the following. The policy was effected September 10th 
17935 on goods on board the ſhip Ze Bei/ey, on a voyage at and 
from London to St. Sebaſtian in Spain, warranted t depart. with 
convoy for the voyage. No convoy was appointed directly to 
St. Sebaſtian, but on the 7th of November the ſhip failed from 
Spithead, under convoy. of a ſquadron of frigates, the commander 
of which had orders from the admiralty, * to take with him the 
Dido frigate and Weazle floop of war, and proceed to Gibraltar, 
„and to take with him the trade bound to Gibraltar, and alſo 
e ſuch ſhips as ſhould be at Spithead bound to Bilboa, and to detach 
«the Feazl/e with the latter, with orders to ſee them ſafe to 
« Bilbea, and after ſo doing, to return to England, taking under 
„ his convoy ſuch veſſels as he ſhould find at. Bilboa bound for 
« England.” On the 2gth of November the commodore made 
a ſignal for the Weazle to part company, and take with her 
ſuch ſhips as were bound to Bilboa and Sr. Sebaftian, the captain 
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tinued in company with the convoy, ſhe 
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of the Meagle having had previous inſtructions from the commo- 


dore, to take, when the ſignal to part company ſhould be made; 


ce the veſſels bound to Bz/boa and S. Sebaſtian under his convoy, 
e and _— in ſafety of Bilbpa, there w inquire af there were 
« any veſſels bound to England; and to fake any ſuch under his 
* convoy to Spithead.“ The Weazle accordingly left the reſt of 


the fleet, taking the "Little Berſey and other thips under convoy 


for B:/boa and Sebaſtian, but ſoon after parted from them in chace 
of a ſtrange ſhip, and did not 'aftetwards join them. The Little 
Betſe ey arrived in ſafety off Bilboa, which was in her courſe to 
St. Seblitign, Bull was taken by 1 the Fichall in hey 3 between 
the former port and the latter. 

At the trial, it was objected that the warranty had not been 
complied with, the conyoy being only to Bilbon; but the Lord 
Chief Juſtice, left KJo.uhe Jury to dererfnin eller there was 


not a ſufficient convoy within the meaning of the policy, and a 
verdict Was found for the Plaintiff. 9 dzl-TRdT O05 nt 0 


A new trial was now moved for by Le Blanc Serjt. who con- 


tended that warranties were to be ſtrily conſtrued, that there was 


a non-compliance with the warranty in this cafe, and the Plaintiff 
was therefore not entitled to recover: that however near the port 
of St. Sebaſtian might be to Bilboa (a), the principle was the fame, 
and à convoy to Bilboa could no more be conſtrued to be a convoy 
to St. Sebaftain, than a convoy to the Cape 0, of Good Hope would be 
a convoy to the Ea, Indies: and he cited The caſe of Hibbert v. 


eee e 339. ui u . .de, O Nause 


. J. The caſe of Hibbert v. Tie is not e to 


is, for "There a convoy was appointed Nd actually ſailed from 
The ro England. As to my brother Le Blanc's inſtance of a 
convoy to the Cape of 'Good Hope, I entirely differ from him in 
that point, for if Government thought a convoy to the Cape was 


- ſufficient protection to the Ea India trade, and the uſage were 


for the E/ India ſhips to fail with a convoy only to the Cape, 
and to conſider that as the Eaff India convoy, and no other con- 
voy was app inted to the Egff Indies, I ſhould hold that the war- 
ranty was complied with; though I agree, that if there were 
another en to the 2 Indies, it would be otherwiſe, The 


T7 TY ef „„ C * 


(a) From the pearneſs of Sr. ae to 4 would have afforded protection to ſhips be. 
Bilboa, it ſeems that if the Miaxle had con- ing to both ports. 


5 captain 
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captain of a merchant ſhip has nothing to do with, nor can he 


know the inſtructions from the admiralty to the king's officers, 
but muſt take ſuch convoy as he finds. I am therefore of opinion 
that there is no ground at-all for this motion. | 

Harn, J. of the ſame opinion. The owner of a ſhip, when 
be. makes an inſurance, cannot lnon the orders of the ad miralty 
. convoys. 

Rook, J. The ground ſtated by: my brother Le Blanc, ſeems 
to me to be more fit for the Jury than the Court, and the Jury have 
found that the convoy was ſufficient, 

Lord Ch. J. EyRE. I am fatisfied with the finding of the Jury. 


WW 1 A Rule refuſed. 


3 1 Executriæ of Qui V. KEEFE, 


THE * ** the Defendantboth lang reſident i in this coun- 
try, the Defendant contracted a debt to the teſtator for 
work and labour, for which the executrix held him to bail. 
Upon this a rule was obtained, to ſhew. cauſe why, he ſhould not 
be diſcharged. on entering a common appearance, on, the ground 
that, he had become a bankrupt in, Ae and there obtained a 
Saſtißen e. 1 ui bam 
Le Blanc ſhewed gle, Sales? is 1 a e * 
a there is no inſtance: of a certificate or any thing analogous to 
it, in a foreign county, being allowed to be a bar to the recovery 
of a debt contracted here; for according to the opinion of Lord 
Talbot, a certificate here would be no bar to ſuch recovery in the 
Plantations, Beawe' Lex Merc. 531. laſt edit. If the debt had 
ariſen in Jreland, and the party had obtained his certificate in 
that country, the courts here, by the courteſy of nations, would 
give effect to it, if the Plaintiff were to attempt to enforce. the con- 
tract here. But it is totally a different thing, when the debt is 
contracted in this country, and the debtor attempts to evade the 
payment of it, by withdrawing himſelf to a foreign country, there 
becoming a bankrupt, and then' ſetring up the bankrupt laws of 
that country as a defence. But at all events the Court will not 
interfere in a ſummary way, but will put the Defendant to plead, 
Adair Serjt. contra. ' The operation of bankrupt laws in 
foreign countries is allowed to many purpoles, to have effect here, 
MA and 
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and the bankrupt laws of England are adopted in freland, Upon 
this principle, in a caſe of Lynch v. M Kenny, where the De- 
fendant having contracted a debt in Jreland, came to London, 
there entered into partnerſhip with one Kay, and afterwards be- 
came a bankrupt and obtained his certificate, but an 7riſþ creditor 
having diſcovered his reſidence in England, came here and held 
him to bail, Mr. Juſtice Afon made an order, dated Auguſ 2 it, 
1776, to diſcharge him on filing common bail, og an affidavit 
that the debt became due previous to the iſſuing the IR 
and his obtaining his certificate. 

Lord Chief Juſtice. The ground ought to be perfectly pls, 
where the Court is called upon to interfere in a ſummary way. If 
there is the leaſt doubt, the party muſt put the matter upon re- 
cord, by pleading. I agree with the diſtinction made by my bro- 
ther Le Blanc, between the caſes of a debt contracted in a foreign 
country and here, for by changing the Forum the parties do not 
change the nature of the thing. But we cannot decide the queſ- 
tion on this application. = 

Bot LER, J. It is enough to ſay Mat this FR MTS that the 
point is new in this court. It is not new in the King's Bench, 
though I do not know that there is any caſe in print on the effect 
of a certificate in Veland upon a debt contracted here. As. to the 
order which Mr. J. Alton is ſtated to have made, in that cafe the 
Defendant carried on trade, and became a bankrupt: here, and 


the debt N have been proved under the commiſſion here. 


Rule Amber, 


In conſequence of the refuſal of the Court to interfere, the 
Defendant pleaded © For a general plea in this behalf, according to 
the form of the ſtatute in ſuch caſe made and provided, (being 
* the act of parliament after mentioned, ) that he the ſaid Defend- 


Kant after the 24th day of June 1772, mentioned in a certain 


« a& of parliament, intitled © An act to prevent frauds committed 
as by bankrupts,” paſſed in a certain parliament of our lord the 
© now king, of his kingdom of Hrelard, holden at Dublin in the 
* ſaid kingdom of Ireland, in the 11th and 12th years of the reign 
« &c, to which ſaid parliament the right and authority of making 
ce Jaws in this behalf in the ſaid kingdom of 7reland belonged, and 


© before the ſuing out of the original writ of the Plaintiff, to 


« wit,” on the 26th of July 1793, at Dublin aforeſaid, became A 
bankrupt, 
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« bankrupt, within the intent and meaning of the ſaid ſtatute, and 
„of other the laws then and now in force in the kingdom of 


*« Ireland concerning bankrupts, to wit at London &c. and that 


« the ſaid ſeveral cauſes of action aforeſaid did accrue before ſuch 
time as the Defendant ſo became a bankrupt as WR and 
concluded to the country. 

At the trial at Gailaball, a cafe was reſerved, ſtating the facts 
above mentioned, which Le Blanc was now going to argue, 
when the Court obſerved that in the form in which the plea 
ſtood upon the record, it was clearly bad, and therefore the 
Plaintiff was entitled to judgment, without entering further into 


the queſtion. 
Poſtea to the Plaintiff. 


Wir VV ELLLL 


HIS was an action of debt brought by the Chamberlain of 
London, on the Stat. 6 Anne c. 16. to recover the penalty 
given by that ſtatute, againſt the Defendant, for acting as a broker 


within the city, not having been admitted as ſuch by the court of 


the Mayor and Aldermen : the offence being laid in the declara- 
tion to be, that“ he took upon himſelf to act as a broker, and as 


© a broker for a certain reward to him to be therefore given, ſold 


by auction for one 7 Bailey, certain goods and chattels, &c.“ 

The evidence'at the trial was, that the Defendant who was a 
freeman and liveryman of London, and had paid the duty of 205. 
required by 17 Geo. 3. c. 50. as a /icen/ed auftioneer, had ſold the 
goods mentioned in the declaration by public auction for Bailey 
who was the owner of them, and on a caſe reſerved, the queſtion 
was, whether the Plaintiff was entitled to recover, f. e. whether 
the ſelling goods by public auction was Ging as a broker, within 


the meaning of the ſtatute. 


This caſe was twice argued, the firſt time by .Ro/e Serit. Re- 


corder of London for the Plaintiff, and Cochell Serjt. for the De- 
fendant; the ſecond, by Adair Serjt. for the Plaintiff and Le 
Blanc Serjt. for the Defendant. On the part of the Plaintiff the 


arguments were the following : 
The Defendant having ſold goods by auction, without being 


previoully admitted as a broker by the court of Mayor and 


Aldermen, has incurred the penalty of 257. given by the ſtatute 
Vol. II. 7 6 Anne 


53s 


1795. 
——ů— 
Quin 
Kozrs. 


Thurſday, 
New. 19th. 


24, Whether 
the ſelling 
goods by 
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in the city 
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by an auc- 
tioneer who 
has paid the 
duty of 205. 
for a licence 
required b 
3 Stat. E 
17 Geo: 3. 

c. 50, but 
who has not 
been admit- 
ted as a 
broker, by 
the court of 
Mayor and 
Aldermen, 
makes him 
liable to the 
penalty of 
the 6 Ann. 
c. 16. for 
acting as a 
broker, withe 
out being ſo 
admitted? 
Semòle that 
it dees not, 
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6 Arne c. 16, the words of which are © That all perſons that ſhall 
« af as. brokers within the city of London and liberties thereof, 
„ ſhall from time to time be admitted ſo to do by the court of 
Mayor and Aldermen of the ſaid city, for the time being, under 
+ ſuch reſtrictions and limitations, for their honeſt and good be- 
e haviour, as that court ſhall think fit and reaſonable.” Now a 
broker is a perſon, who for a reward makes a transfer of property, 
whether the transfer be by private contract or public ſale. There 
is nothing in the mode of ſelling by auction, that exempts the 


_ auctioneer from the capacity and ſituation of a broker, which 


ariſes out of the nature of a ſale. Thus the word quis in claſſical 
language means a ſale by a broker, and àauctionem yenaere (a) is 
uſed in that ſenſe by Cicero in oratione pro P. Quiulio. Ainſw. 
Dict. Thus too in legal phraſeology the term auxionarii is in- 
terpreted to mean *© brokers.” Blount's Law Dif. And in Spelman's 
Gloſſary, aufionarii are deſcribed to be“ qui publicis ſubhaſta- 
e tionibus przſunt,” © propolz, quos Anglice brokers dicimus,” 

In Joced's Zine Di#. the word brokers is rendered “ brocarii 
et auctionarii and auctionarii ſellers or retailers, but more pro- 
perly brokers” | 

And in the ſeveral acts of parliament to regulate the buſineſs of 
brokers, they are deſcribed to be perſons who make bargains and 
contracts between other perſons, concerning their goods and 
merchandize. 1 Fac. I. c. 21. 8 9 V. 3. c. 20. / 60. 8&9 
N. 3. c. 32. 10 Anne c. 19. / 121. 6 Geo. 1. c. 18. / 21. 3 Geo. 2. 
c. 31. 7 Geo. 2. c. 8. / 8., which deſcription clearly comprehends 
an auctioneer, who is an agent both for the buyer and ſeller. Upon 
this principle, that broker is a generic term, including all perſons 
who make bargains for the ſale of property, many caſes have been 
decided, Thus in Boſworth v. Machado, cor. Lee, Ch. J. (6), it 
was holden that a perſon who ſold South Sea ſtack, was a broker 
within the meaning of the ſtatute 6 Anne c. 16. So allo was the 
caſe of Fanſon v. Green, 4 Burr. 2103. If it ſhould be ſaid, 
that the ftat. 17 Geo. 3. c. 50, mo upon auctioneers in Lon- 


(a) The Latinity of this phraſe auctionem 
wvendere is ſo very doubtful, that the com- 
mentators on Tully, with great reaſon, con- 
jecture that the text in this place is im- 
perfect. But however that may be, it is 
manifeſt in many other parts of the oration, 
that the ſale alluded to 'was a public ſale 
by auction, and not ſuch a one as would 
anſwer to the modern deſcription of a fale 
by a broker, Thus in a preceding page 
it is ſaid, „ Autionew in Gallia P. hic 
* 2 


uintius Narbone ſe Fadturum eſſe priſcribit 
<< earum rerum, quæ ipſius erant privatz. 
Idi tum vir optimus Sextus Nævius ho- 
*© minem multis verbis deterret, ne a«219- 


| © netur; eum non ita com modè poſſe eo tem- 


« pore, q uæ proſerip/iet, vendere. And 
after a ſew ſentences, *© auionem velle Facere ' 
deſiſtit.“ 


(5) At Euildball, Sittings after Trin. 
Term 1745» 


don 
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don and Weſtminſter, an annual duty of 205. for a licence, unleſs 
they are alſo authoriſed by the Mayor and Aldermen of London, 
to act as brokers within the city, in which caſe the duty is only 
575. and therefore that the two characters are diſtind and inde- 
pendent of each other, or at leaſt that an auctioneer who has paid 
the duty of 205, is not obliged to pay a farther duty to the city 
of London, it is to be oblerved, that this ſtatute is merely a re- 
venue act, the ſole object of which is the raifing a tax for Govern- 
ment; that it did not mean to infringe the rights of the city, 
nor can it alter, in whatever manner it may be worded, the na- 
ture of the buſineſs of auctioneer and broker, and make things 
different, which are ſubſtantially the ſame. So general indeed 
has been the conviction, that auctioneers were within the mean- 
ing of the Stat. 6 Anne c. 16, that the conſtant uſage in the city 
has been, for them to be admitted as brokers 'vy the court of 
Mayor and Aldermen. 


On the part of the Defendant, the arguments were the follow- 
ing. The true definition of a broker is, that of a perſon who 
makes a private bargain between other perſons, but not a public 
one, Coels Interpr. In the Stat. 1 ac. 1. c. 21. he is deſcribed 
to be a perſon who makes bargains between merchant and mer- 
chant. A broker alſo. both buys and ſells, but an auctioneer only 
ſells. A broker therefore is eſſentially different from an auctioneer. 
Brokers too are ſubject to the bankrupt laws by the proviſion of 
the Stat. 5 Geo. 2. c. 30. % 39. But auCtioncers are not included 
in that proviſion. With reſpect to the definitions given in the 


ſeveral dictionaries, as they all differ from each other, perhaps there 


is little reliance to be placed on an x. 1 


By a charter of Ed. 3., no perſons were to be brokers, but ſuch 
as were choſen by the merchants belonging to the myſteries in 
which they were to act, which correſponds with the reeital of 


the Stat. 1 Fac. 1. c. 21, but which never could be extended to 
auctioneers. By a charter allo of Heu. 7, confirmed by Car. 1, 
the buſineſs of ſelling by auction was confined to an officer called 
an Outroper (a), and all other perſons were prohibited from ſell- 
ing. goods or merchandize by public claim or outery, But long 
before, and at that time, brokers exerciſed their trade in the man- 
ner deſcribed in the Stat: 1 978 I. c. 21. The two characters 


(a) This was agrebed by the Chief Pat on. 50 rl argument, 
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were therefore different at that time, and the difference between 
them is moſt evidently recognized by the Stat. 17 Geo. 3. c. 50, 
which varies the duty to be paid for a licence, according to the 
circumſtance of the auctioneer being admitted a broker or not, 
and therefore implies that it is not neceſſary for him to be 
ſo admitted, unleſs he acts as a broker, as diſtinguiſhed from 
an auctioneer. | 

The Court ſeemed diſpoſed to be of opinion in favour of the 
Defendant, but they intimated a wiſh for ſome preciſe informa- 
tion, whether before the paſſing the Stat. 17Geo. 3. c. 50, auctioneers 
were liable to be called upon to be admitted as brokers, and whe- 
ther in fact the uſage was for them to be ſo admitted. 

However, on a ſublequent day, before any farther ſteps were 
taken, Agair, after ſtating that he had conſulted his clients on the 
ſubject, moved to diſcontinue the action, evidently from an ap- 
prehenſion that the judgment of the Court would be againſt him, 
and a precedent eſtabliſhed unfavourable to the revenues of the 
corporation of London. 

Leave to diſcontinue was accordingly granted, upon an under- 
taking not to bring any freſh action againſt the Defendant, 


Da CosTa v. LEDSTONE. 


LAYTON Serjt. ſhewed cauſe againſt a rule for judgment as in 


oy "caſe of a nonſuit for not proceeding to trial, in due time after 
iſſue joined. The iſſue was joined in Trinity term, the applica- 


tion therefore he faid was premature, and ought not to be made 
till the third term. Baker v. Newman, ante, vol. 1. 123. Woulfe 
v. Shalls, ibid. 282. In ſome inſtances indeed, the Court had 
relaxed the rule, where it appeared that there was time enough 
for the Plaintiff to have proceeded to trial in the ſame term in 
which iſſue was joined. Frampton v. Payne, ibid. 65; But here 
the affidavit was general, that iſſue was joined in Trinity teri, 


Though the Plaintiff was too late to give notice of trial in the pre- 
ſent term, yet the Court would not anticipate a default which they 
| had refuſed to do, on a ſimilar application, laſt term, in another 
. caſe, 


Le Blanc Serjt.. in ſupport of ts rule, relied on the practice, 
which he contended to be that this motion mage be made in 
But 

The 


* 
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The Court without laying any ftreſs on the affidavit being ge- 
* (a), faid that the practice was now ſettled, that the Defend- 
ant could not apply for judgment as in caſe of a nonſuit before 
the third term, and though the Plaintiff was too late to try in this 
term, they would not "— a default, before it was > aQually 
m , q 
Rule Ane 


(a) Qu. Therefore, whether the former ed chat iTue was joined early enough in 2 
praQtce of giving judgment as in eaſe of a | term to have gone to trial in the ſame term, 


nonſuit in che ſecond term, where it appear- | be done away * this deciſion ? 


Tonxxx and Another v. BAYNES. 


' SSUMPSIT by the cinitchwardens of the pariſh of Stow 
Market in Suffolk, againſt a former. churchwarden. The 
uſa ge of the pariſh had been, for the vicar to chooſe one church- 
warden, and the pariſhioners the other. But diſputes having ariſen, 
both the Plaintiffs were choſen by the pariſhioners at Eater 1794, 
and continued in office till Eaſter 1795; during which time, vix. 
in Hilary term 1795, the action was brought againſt the Defend- 
ant, who had been churchwarden from Eafter 1790 to Eaſter 
1791, and who had admitted a ſum of money to be in his hands, 
on the balance of bis accounts at Eaſter 1791, when he, went out 
of office. 
The firſt count of the declaration was, for money had and *. 
ceived to the uſe of the Plaintiffs as churchwardens, and the promiſe 


tothem as churchwardens. The ſecond for money had and received. 


to the uſe of the inhabitants of the ſaid pariſh of Stow Market, and 
the promiſe to the Plaintiffs as churchwardens. The third on an 


account ſtated with the Plaintiffs as churchwardens, of money 
owing from the Defendant to them as churchwardens, and the 


promiſe accordingly.' The fourth on an account ſtated with the 


Plaintiffs as churchwardens, of money owing from the Defendant, 


to the inhabitants of the ſaid pariſh, and the promiſe to the Plain- 
tiffs as churchwardens, and the breach was laid to the damage of 
the inhabitants of the aid pariſh (a). 


At the trial before Mr. Juſtice 4/bbur/t at the laſt Sufolb Aſſizes, 
the Plaintiffs were nonſuited, chiefly on two grounds, Iſt, That 


they were not duly appointed churchwardens, and 2dly, That 
(a) See Cre. Eliz. 145 & 179. 3 v. 3 4 Fin. Abr. 525. (M. s), — 


v. Bridges. 
Vol. II. 7 E. | they 


$59 
1795. 
. 
Da Cosra® 


V. 
—— 


Saturday, 
Nov. 21ſt. 


Church- 
wardens de 
fatto, may 
maintain an 
action againſt 
a former 
churchward- 
en, ſor mo- 
ney received 
by him for 
the uſe of 
the pariſh, 
though the 
validity of 
the election 
of the Plain- 
tiffs to the 
office be 
doubtful, 
and though 
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they were not the immediate ſucceſſors of the Defendant in 
the office. 

A rule having been granted to ſhew cauſe, why the * 
ſhould not be {et aſide; and a new trial granted, Bond Serjt. ſhew- 
9a cauſe; 

It is not ſufficient to maintain this action, that the Plaintiffs 
were churchwardens de facto, but they ought to be ſo de jure. 
Thus it is laid down 4 Vin. Abr. 527, Andrews v. Eagle, that if 
there be a churchwarden de jure and one de faffo in the ſame 
pariſh, the latter cannot juſtify the laying out or receiving money, 
but he is acountable to the former: he is no more than another 
man, and he that is d: jure may bring an indebitatus aſſumpſit 


| againſt the other. Here the cuſtom of the pariſh being for the 


vicar to chooſe one churchwarden, and the pariſhioners the other, 


the election of both by the pariſhioners was clearly illegal, and 
therefore the Plaintiffs were only churchwardens de facto. By 


the 118th Canon the office of all churchwardens and ſideſmen 


hall be reputed to continue until the new churchwardens who ſhall 
fucceed them ſhall be ſworn, that is who ſhall lawfully ſucceed 


them. But whether they were duly or unduly elected, they are 
not entitled to bring the action, not being the immediate ſucceſſors 


of the Defendant. It appears from 4 Vin. Abr. 5 30. and 1 Burn 
Ecclefiaftical Law 381, that the next ſucceeding churchwardens 


are to have an action of account againſt their predeceſſors. There 


is no privity except between the predeceſſors and the immediate 


ſucceſſors, and the law will not imply an aſſumpſit, after a party 


has been ſo long out of office that ſeveral ſets of ſucceſſors have 


58 intervened, . 


Le Blanc Serjt. on the other ſide was ſtopped by the 8 
who were very clearly of opinion that the action was main- 
tainable by the Plaintiffs, on both the grounds taken in the ar- 
gument; that being admitted, and ſworn into the office, and acting 
as churchwardens, the Defendant who was a wrong-doer in with- 
holding the money, ſhould not be permitted to deny their right 


to bring the action; and that churchwardens being a corporation 


for the purpoſe of taking care of the goods of the church, the 
right to ſue for money withholden from the pariſh paſſed from 
one ſet to the other, it being perfectly immaterial, whether the 
immediate or any other ſucceſſors of the Defendant brought an 
action which was not t founded i in privity between them. 


ö ] Rule abſolute, 
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KINDER and Another v. Paris: 


HIS was an action brought under the Stat. 33 Geo. 3. c. 5. 

by the aſſignees of Arthur Miller an inſolvent debtor diſ- 
charged out of the Fleet priſon, as indorſee of a bill of exchange 
againſt the drawer. The firſt count of the declaration ſtated the 
drawing of the bill, the acceptance by the drawee, the indorſement 
by the payee to Arthur Miller before the Plaintiffs became ſuch 
aſſignees, the refuſal of payment by the acceptor, and the proteſt for 
non-payment by Miller, of all which premiſes the Defendant af- 
terwards and before the Plaintiffs became ſuch aſſignees, had notice. 
By reaſon whereof he became liable to pay to the ſaid Arthur 
Miller &c, and being ſo liable, and the faid ſum of money af- 
terwards and when the ſaid Arthur Miller was ſo diſcharged as 
aforeſaid, and the ſaid Plaintiffs became ſuch aſſignees as aforeſaid; 
being due and unpaid, the Defendant in conſideration thereof af- 
terwards and after the Plaintiffs became ſuch aſſignees as aforeſaid, 
promiſed to pay them the ſaid ſum of money &c. There was 
alſo a count ſtating that the Defendant was indebted to the Plain- 
tiffs as aſſignees, for money paid, before the Plaintiffs became 
aſſignees, by Arthur Miller to the uſe of the Defendant, in 
conſideration of which the Defendant promiſed to pay to the 
Plaintiffs as aſſignees &c: and a fimilar count ſtating the debt 
to the aſſignees for money had and received by the Defendant, 
before the Plaintiffs became aſſignees, to the uſe of Arthur Miller, 
and a promiſe to pay to the Plaintiffs as afſignees ; and the breach 
was the non-payment to the Plaintiffs as aſſignees &c. 

Plea after the general iſſue. © That the ſaid ſeveral cauſes of 
&« ation in the ſaid declaration mentioned, and each and every of 
« them firſt accrued to the ſaid Aribur Miller before the Plaintiffs 
« became ſuch aſſignees as in the ſaid declaration is mentioned, to 
« wit, at London &c. and the ſaid Defendant further faith, that 
« fix years did elapſe after the time when the ſaid ſeveral cauſes 
of action, and each and every of them firſt accrued to the ſaid 
Artbur Miller, and before the day of ſuing out of the ori- 


To an action 
brought by 
the aſſignees 
of an inſolv- 
ent debtor, 
to recover X 
money owing 
to him before 
his inſolven- 
cy, in which 
the Plaintiffs 
declare, that 
in conſidet- 
ation of the 
money being 
due to the in- 
ſolvent, the 
Defendant 
promiſed to 
pay it to 
them as aſ- 
ſignees, it 

is a bad ples 
to ſay ** that 
e the cauſe 
« of action 
« firſt aceru- 
% ed to the 
e inſolvent 
„ before the 
& Plaintiffs 
«© became aſ- 
« fignees, 

% and that 
i fix years 
had elapſ- 
« ed after Bo 
© cauſe of 

« action firſt 
«© accrued to 
« the inſoly- 


* ent, and 


„ before the 
« ſuing out 
the writ of 
© the Plain- 
« tiffs.“ 

Q. Whether 
in ſuch caſe 
the Defend. 
ant might 
plead, that 
the money 
was firſt due 
to the in- 
ſolvent more 
than ſix years 
before the 
action was 


brought, and that he had made no expre/5 promiſe to the Plaintiffs within fix years? 


On. Alfo whether in ſuch an action the Plaintiffs muſt not prove an expreſs promiſe ? ? 


After a party has once amended on a demurrer, the Court will not give him leave to amend again on 


| 3 ſecond demurrer, 


* oinal 
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202795 Ef TI writ of the ſaid Plaintiffs againſt the aid Defendant, and 
— Dee & this” &c. 
5 To which plea there was a al demurrer (a). _ 

In ſupport of che demurrer Heywood Serjt. argued that the 

plea; was no anſwer to the declaration. : 
In all the counts the promiſe is ſtated to have been made to 
the. Plaintiffs, and as a breach of promiſe is the cauſe of action 

in aſſumpſit, no cauſe of action at all could have accrued to 
the inſolvent. Non afſump/it infra ſex annos to a bankrupt is no 
plea to aſſumpſit by the aſſignees, 6 Mod. 1 31, Parkins v. Woolla- 
fron, 2 Stra. 919, Skinner v. Rebow, But if the original debt 

to the inſolvent be taken as the cauſe of action mentioned in the 

plea, yet there might have been an expreſt promiſe to the Plaintiff, 

as ſtated in the declaration, to winch e there is no anſwer 

in the plea. | b f 

Lie Blanc Serjt. contri, dndendes that the demurrer admitted 
that the cauſe of action accrued to the inſolvent, and more than 
ſix years before the action brought; an expreſs promiſe therefore 
ought not now to be infiſted on, when if the parties had gone to 
trial, they would have had nothing to reſt on but an implied pro- F 
mile, raiſed on a conſideration which is admitted to be within the | 


Ca 


ſtatute of limitations. If it were allowed the Plaintiffs now. to in- : 
: fiſt on an expreſs promiſe, they would ſucceed on demurrer, by 
ſuppoſing an expreſs promiſe, and at the trial by ſuppoſing an 
„implied one, when in fact there was neither, and the Defendant 
Les ch. clearly entitled to the benefit of the ſtatute. Inſtead of demurring, j 
—— 36 «(3 wt 
= (a) As the pleadings originally ſtood, the 1 the ſaid Defendant from beyond the Fl. eas as 
0091 69162 plea was that the Defendant did not under- aforeſaid, to wit, on the 1ſt day of Ju 1794, f 
e 0 As X take and promiſe in manner and form as the they the ſaid Plaintiffs did ſue out their ori- Al 
„ +1». Plaintiffs camplained. againſt him, at any | ginal -writ in this behalf, againſt the ns 
-.++ >> rime within fix years next before the day of Defendant“ „ he 
i 40 * ling oat che original writ of the laid N h Rejoinder, That the faid * 5 & 
"th 3 tiff“ Kc. of action abbyementioned; and each of them ac. 
| Replication. T has at the faid ſeveral | firſt accrued to the ſaid Arthur Miller, before _ 
times when the ſaid ſeveral cauſes of action the ſaid Plaintiffs became ſuch aſſignees -as 
in the ſaid declaration mentioned, accrued to | aforeſaid, to wit, at London aforeſaid. And wa 
the ſaid Plaintiffs, the ſaid Defendant was in | the Defendant further ſaid, that ſix years -« 
foreign parts beyond the ſeas, to wit, at Gre. | did elapſe after the time hen the ſaid ſeve- 
nada in the Weſt Indies, and there altogether | ral cauſes of action, and each and every of h 
© lived and reſided, and continvally from them, firſt accrued to the ſaid Artbur Miller e 
4 " 5 thenceforth until he the ſaid Defendantafter- | and before the day of the ſaing out of che Pla; 
 - » wards, to wit, on the 1ſt day of Tune 1792, original writ of the ſaid Plaintiffs, al 
| returned from beyond the ſeas unto this | Special demurrer,, Becauſe the rejoinder | mo1 
kingdom of England, to wit, at Londen afore- | was a departure from the plea, which it incr 
ſaid &c. . And the Plaintiffs further ſaid, | clearly was holden to be, and the Defendant 
that within ſix years next after the return of J had leave to amend, | two 
| EE they thet 


ry of 
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nder 
h it 
dant 


hey 
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they ought to have replied a an expreſs (a) ) promiſe, within fax years, 


oll which fact the parties might have g gone to trial. 


Lord Ch. Juſt. EvRE ſuggeſted that the Defendant. wight hays 
pleaded that the debr was firſt due to the inſolvent more than fix 
years before the action was brought, and 9 „he had made no 


expreſe promiſe to the Plaintiffs, w ithin fix "year 5, 


BurLER 17 ſeemed to think the PFlaintifls muit Prove, an expreſs 


— *#. 


promiſe at the trial. 


Le Blanc then prayed to infer; which” a "the, Defendant had 


amended once n was refaled. © 


LE 


(2) Bot Qu. Whether this notion of tre- 


plying that there was an expre/s promiſe, can | 
be reconciled with the, technical preciſion 
required in framing the language of a re- 


cord? Every executory agreement is in it- 
ſelf a promiſe. Sade“, ch 4 Co. 92. . 
Ploaud. 182. Telv. 20. 
when it is ſaid, that in a general indebitatu- 
4 Namp fit the law raiſes the promiſe, the true 
meaning of the phraſe is, that from the an- 
tecedent debt or duty che law preſumes that 
the Defendant did in fat promiſe to pay, 


which preſumption he can, only repel by 


me wiog ſomething in his defence which ne- | 


Moare 607. And . 


* every greater or leſſer quantity than an acre;“ 


1 


- RovisToON v. CLarKE and Another. 


EPLEVIN for taking the goods of the Plaintiff on the 24” 
of December 1794. 1. Avowry for a diſtreſs for rent arrear, 
for half a year ending at Mechaelmas 1794, under a demiſe at the 


annual rent of 1304. payable half-yearly. 2. Avowty ſtated the 


holding to be under a demiſe, at the yearly rent of 130/. payable 


19 * and allo for every acre of the ſaid demiſed lands and pre- 
e miſes in which &c which ſhould be ploughed dug broke up or 


Shes * conver into tillage, or ſown with any corn-grain, grain, clover, 


dor leed or ſeeds whatſoever, above or more than one third par: 


wo ee the ſum of 31. as an increaſe of rent payable &c, over 


sand beſides the yearly rent aforeſaid, and ſo proportionably for 
and becauſe the 
Plaintiff had dug up and converted into tillage &c thirty-two acres 
more than one third part &c, by reaſon whereof 48 J. of the ſaid 
increaſed rent, being at the rate of 30. for each of the ſaid thirty- 
two acres, became due and payable and were in arrear, avows 


the taking &e, for a diſtreſs &c. 3. Avowry was for both rents. 
Vol. II. Re 
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park ves the duty. That this preſumed pro- 
miſe is in contemplation of law a matter of- 
Fad, appears from the anerment in the del 
claration, “ that blog ſo indebted &c. he 
promĩſed to pay,” and alſo from the form, 
of the general iNue nor-nſump/it + and at- 
cording to Lord Holt, © thete is no ſack 
*« thing as a prom: ile in law,” 6 Med. 131. 
If this be fo; with whar propriety can the re· n 
cord make a diſtinction between a promiſe in 
ſag and a promileexpre/+ 2 After facing in 
the declaration that the Defendgnt promijeds, 
would it not be tautology to ſay in the repli- 
cation that he ere 8 
 Wednſeay, 
Nov. 25, 
An avowry 
for an in- 


creaſed rent, 
on a demiſe, 
for every 
'acre of the 
land which 
ſhouid be 
converted 
in to tillage, 
is ſupported 
by the evi- 
-dence ofa 
leaſe for a 
term of years, 
With a cove- 
ravt to pay 
the increaſed 
rent for every 
acre which 
ſhou!d be ſo 
converted, 
during a fart 
of the term, 
ex gr. for the 
laſt three 
years, by the 
Stat. 11 Gee, 
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Pleas in bar to the 1ft avowry, riene arrere; to the ad the 


fame; and for farther plea, that the Plaintiff did not hold by 


virtue of any ſuch demiſe &c, &c; and for further plea that he 


did not -break up and convert into tillage more than one third, 


Wes &c. 


To the 34 avowry, riens arrere, and for further plea, that he 


did not hold &, &c. On which pleas iſſues were joined. 
At the trial, which came on at the laſt aſſizes at Warwick, be- 
fore Mr. Baron Hotham, a leaſe was given in evidence, dated 


ay 1ſt 1776 for twenty-one years, reſerving a rent of 1304 
with a covenant to pay for every acre above one third of the 
whole which ſhould be ploughed or converted into tillage, during 


the three laſt years of the ſaid term, 37. as an increaſe of rent 


yearly during fuch three Jaft years &c, by equal portions, over and 
beſides the yearly rent before reſerved, and ſo proportionably for 


every greater or leſs quantity than au acre.— The learned Judge. 


being of opinion, that there was a fatal variance between the 
avowries and the leaſe in evidence, with reſpect to the three laft 
gears of the term, a verdict was found, under his GreQtion, forthe 
Plaintiff, 

A rule having been granted to "How caciie why the verdi 
Hhould not be ſet aſide and a new trial granted, 

Le Blanc Serjt. ſhewed cauſe, and contended that the avowry 
ought either to have been general under the ſtatute 11 Geo. 2. 


C.. 19, or ſpecial, as it muſt have been at common law; for, prior 


- +... tothe ſtatute, the avowant in replevin was bound to an exact ſtate- 


ment of his title in omnibus. But in the _ caſe it was nei» 
m__ ther one nor the other. 


But the Court, without hearing the other fide, held clearly that 


the avowries were good, and the variance immaterial, it being 
ſufficient under the ſtatute, which was made to prevent the ne- 


ceſſity of ſetting out ſtrictly a title or demiſe, to > ſtate the general 
effect and operation of it. 


Rule abſolute, 


＋ 
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" Mortaias and Another. b. D' bebe. 
8 ＋ it. 2 

EBT on bond, the condition of which, after reciting that 
Chamberlain Goodwin had on the th of March 1993 ĩn 
London, drawn five ſets of bills of exchange, four in each ſet, on 
major Willium Palmer, at the houſe of Meſſrs. Palmer and Tucker 


at Calturta, payable to the Defendant or order ſixty days after 
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Nov. 25th. 


The pur- 
chaſer of a 
foreign bill 
of exchange 
payadle at a 


cert in time 


after ſight, 


which is 

ſight and by him indorſed to the Plaintiffs, was, that if the ſaid L- wy 

ſive ſets of bills of exchange, or any one bill of any or either ſet, i ee 
ſnould be returned and come back to "England, duly proteſted for. tw fendt by 
non=Pay ment, no-one:bill-of that ſet having been paid, and if the en 
ſaid Chamberlain Goodwin or the Defendant, or. either of them d = 
their. oryeither of their executors &c, thould and did within thirty. * . 
days next after the ſaid ſive ſets of bills or any one bill ot any. * — 4 

or either ſet ſo returned proteſted for non-payment thould be pros de pay- 
duced: with a regular proteſt for non-payment. to the ſaid ante, 3 — 
berlain Godin and the Defendant or either of them, ir 020 2 


executors &c, or notice thereof in writing leſt at their or euher 


ſented ts the 
dran 7 © 


of theiravſugl place of abode, pay to the Plaintiſfs the full, zamgun Bur 3 


of ſuch bill or bills of exchange as ſhould be fo returned With. 
proteſt cc, &c, then the obligation to be void Kc, 0 luck being 
read &, the Defendant pleaded ; | 

I. That not any one bill. of exchange. of auy or either of the 
ſaid. ive 1 ſets of bills had been returned and come back to E. ngland, 
duly. proteſted, within the true intent and meaning of the con- 
dition. Ee, 

2. That the Defendant had well and truly paid to the Plaintif 
within, the time in the condition mentioned, the Full amount "of 
ſuch, ol, the laid bills as had been returned w vith 1 proteſs for r non 
payment &c. = 

3. That by reaſon of the neglect and default of the Phinti BY nor. 
any oe bill ol any of the ſaid five ſets was preſented of MES] 
the ſaid major W'ulam Palmer at the houſe of Meſſrs. Poſer and 
Tucker at Calcuta, or at any other place, within a reaſonable time 
next after the drawing and indorſing of the fame reſpectively. 

4. The ſame in the former part as the 3d, with the addi- 
tion, that by reaſon of the premiſes, the Defendant had not notice 


e preſet te. 4 
W a a- 
ſor ?H 2 E tie. 
vw Nat is a 
reaicnzbie 
time. 13 2 
quet ion for 
the jury to 
decide 
"the LO - 
\ ftances of tue 
caſe. Bot 


+ IfO 


if the haider 
of a bil! 4 
payable, nei- 
ther pretert: 
it ner pus 


3 of „ cire ua 


tion, he is 
guilty of 
lacbes, an 4 
cannot re- 
cover upon 
it, 

It is ſufliciene, 
if notice of a 
bill drawn ig 
England on a 
perſon in the 
Ea Indies, 
being di1- 
honoured, 1s 


ſent to England by the firſt dire and regular mode of conveyance, whether it be by an Eng liſb or a foreign 


ſhi 
— ſhip not deſtined to this country. 


Jo 


: the holder is not bound to ſend ſuch notice by the accidental, thavgh earlier, conveyance of a 
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2 ſoon as he otherwiſe would and ought to have had, that the 
ſaid major William Palmer would not accept or pay the ſaid 


' bills or any of them. 


F. That all the bills of the ſaid five ſets, which were returned 

and came back to England proteſted for non-payment, were % 

returned, and fo came back through the default of the Plaintiffs. 
Replication. 1. That one bill of each of the five ſets, had been 


returned and come back to England, duly proteſted for non-pay- 


ment, within the true intent and meaning of the condition, con- 


cluding to the country. 


2. That the Defendant had not paid to the Plaintiffs within the 
time in the condition mentioned, the full amount of ſuch of the 


bills as had been returned with proteſts &c, with the ſame con- 


cluſion. | 
3. That one bill of each ſet was preſented to major Milliam 
Palmer at the houſe of Palmer and Tucker at Calcutta, within a 
reaſonable time after the drawing and indorſing &c, with the ſame 
concluſion. 

4. That one bill of each ſet was preſented to the ſaid major 
William Palmer, at the houſe of Palmer and Tucker at Calcutta, 
within a reaſonable time after the drawing and indorſing, without 


any default of the Plaintiff, with the ſame concluſion. 


5. That all the bills of the five ſets which were returned and did 
come back to England proteſted for non-payment, were not ſo 
returned, and did not ſo come back to England, through the ne- 
glect or default of the Plaintiffs, with the ſame concluſion, 

On theſe iſſues a verdict was found at Guildhall for the Plain- 
tiffs, the following being the facts of the caſe. On the 5th of 
March 1793, the bills were drawn by Goodwin on Palmer in 
Calcutta, in favour of the Defendant, and on the ſame day in- 


dorſed by him for their full value, in a courſe of negotiation on 
the Roy al Exchange, to the Plaintiffs, who had previouſly re- 


ceived directions from Biderman and Co. of Paris, with whom 


they had a correſpondence, to procure bills on India. The 
Plaintiffs then fent advice to Biderman and Co. of their having 
procured the bills, and at the ſame time drew on Biderman and 


Co. for the amount of them, by way of indemnifying themſelves, 


and requeſted farther orders as to the perſons to whom the bills 


in queſtion ſhould be indorſed. On the 17th of March in the 


fame year, Goodwin wrote general letters of advice to the drawee, 


13 which 
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which were ſent on board an Ee India ſhip, which failed with 
ſeveral others from Spitbead on the th of April, and arrived at 
Calcutta early in September. On the 19th of April Goodwin 
topped payment. On the 3oth of April four of the bills were 
indorſed by the Plaintiffs (by the direction of Biderman and Co. 


from whom they had heard in the mean time, and who had paid 


the bills which the Plaintiffs had drawn on them as an indemnity,) 
to the order of Deverin of Calcutta, and the fifth to the order of 
Pelon of the ſame place, for value in account with Biderman and 
Co. On the 22d of May the bills were ſent to India, by another 
fleet of Iudiamen which failed on that day, and arrived in the 
Huguely river on the zd of October. On the 5th of October the 
holder of the bills wrote to the drawee, who was not then at Cal. 
cutta, informing him of the arrival of the bills, and requeſting his 
acceptance of them, which by letter of the 17th of October he 
refuſed. :In conſequence of which four of the bills were proteſted 
for non-acceptance on the 29th of O#ober, and the fifth on the 
18th of November 1793. Four were proteſted for non-payment 
on the 1ſt of December 1793, and the fifth on the 3d of January 
1794, and were all returned by the firſt Eugliſh ſhips which failed 
from India on the 23d of February, and arrived in England 
in Fuly 1794. But it alſo appeared, that the Plaintiffs had re- 
ceived, by the accidental conveyance-of a foreign ſhip not bound 
to England, a letter from their agents at Calcutta (with whom the 


holders of the bills had a conſtant communication) dated 11th De- 


cember 1793, reſpecting ſome other bills, but which was totally 
ſilent as to the bills in queſtion. 

A rule having been granted to ſhew cauſe why there ſhould 
not be a new trial, the Lord Chief Juſtice reported the evidence as 
above ſtated, and faid, that at the trial, the material queſtions he 
had left to the conſideration of the jury were, whether the bills 


were preſented to the drawee in reaſonable time, which in- 
cluded the queſtion whether they were ſent from * England in. 
: reaſonable time, and alſo whether proper notice had been given to 


the Defendant of their-non-payment: That his Lordſhip was of 


opinion that there was no rule: of law to fix the time when 
foreign bills ſhould be ſent to the place of their deſtination, and 
that the Jury were to determine what was reaſonablé time for 


that purpoſe, That under the particular circumſtances of this caſe, 
he thought the bills had been tranſmitted in reaſonable time to 
Judia, having been originally put up on the Exchange for ne- 
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gotiation, and therefore liable to be delayed. here, and purchaſed 
by the Plaintiffs as the agents of Biderman and Co., who were to 
give their orders for the diſpoſal of them. As to the time of their 
being preſented in India after their arrival in that country, there 
was no evidence to ſhew that they were not preſented in reaſon- 


able time, and it muſt be always in the diſcretion of the holder 


of bills drawn payable at ſight, or a certain time after, at what 
time they ſhould be preſented. That with reſpect to the notice 
of che bills being diſhonoured, it appeared that due notice of that 
ciroumſtance had been given to the Defendant in this caſe; for 
it would be too ſtrict a rule to lay it down that the party in India 
chould be bound to fend notice to Exgiand, by the chance convey- 
ance of a foreign ſhip, and that in this inſtance notice had been 
ſent by the firſt. regular ſhips which ſailed from Bengal to this 


country. 


 'Le-Blanc Serjt. in ſhewing (cauſe, repeated in ſubſtance the ob- 


ſervations of his Lordſhip. to the Jury. 


Adair and Heywood Serjts. en the other hand contended, that 


due diligence had net been uſed; (which it was neceſſary in all 
caſes for the holders of bills of exchange to uſe) either in ſending 
the bills to India by the firſt ſhips which ſailed from Eugland after 
the indorſement to-the Plaintiffs, and which delay was occaſioned 
by their ſeeking an indemnity for - themſelves from Biderman and 
Co.; or in preſenting the bills in India for acceptance, which might 
and eught to have been done by the holders, without waiting 
for the drawee's letter of the 17th of October, as his refidence was 
known, though he was abſent from Calcutta; or in returning them 


as ſoon as poſſible to England, with due notice of their non- 
payment, for it was evident that the -Plaintiffs' agents or the 
holders: of the bills in. India did not avail themſelves of the ſame 


apportunity which the foreign ſhip offered of ſending the letter of 


Lith of — alfo. to lend. the bills Not for rat 


ment.” 215 
Lord Ch. J won The courfe of the argument in this hay 


6 


does not call upon the Court to lay down any new rule as to bills 
of exchange payable at fight, or a given time after ; if it did, and 


it were neceſſary, L. ſhould feel great anxiety not to clog the ne- 


gotiation of bills · cireumſtanced like the preſent. It would be a 
very ſerious and difficult thing to ſay, that a perſon buyidg a 
foreign bill, in the way that theſe bills were bought, ſhould he 
| W to tranſmit it by the firſt opportunity to. the place of its 


deſtination. 
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deſlination. There would alſo; be a great diſſiculty in ſayingg at 1796 
what time ſuch a bill ſhould be preſented for acceptance. Lhe . 
Courts have been very cautions: in fixing any time for an inland gg vine. 
bill payable at a certain period after ſight, to be preſented for ac- 
ceptance, and it ſeems to me more neceſlary tobe cautious, with re- 
ſpect to a foreign bill payable in that manner. If inſtead of 
drawing their foreign bills payable at uſances, im the old way, mer- 
chants choofe for their own- convenience to draw them in this 
manner, and to make the time commence when the holder plcaſes, 
1 do not ſee how the courts can lay down any preciſe rule on 
the ſubject. I think indeed that the holder is bound to preſent 
the bill in reaſonable time, in order that the period may commence, 
from which the payment is to take place. The queſtion, what is 
reaſonable time, muſt depend on the particular eircumſtances of 
the caſe; and it muſt always be for the jury to determine, whether 
any laches is imputable to the Plaintiff, With reſpect to point of 
notice of the non-payment being delayed, I think there is no 
1 for that part of the argument, for I hold that it is ſuffi- 
cient for the party in India to ſend notice by the firſt regular ſhips 
going to England, and that he is not bound to accept the uncertain 
conveyance of a foreign ſhip. 
But upon the whole, my opinion proceeds on the facts of this 
particular caſe; I am ſatisfied with the finding of the Jury; the 
queſtion-whether there had been any laches was left to them, which 
it was for them to decide, and they have found that no blame was 
to be imputed: to the Plaintiffs. | 
BuLLER J. This caſe. may be decided on the facts nt to 
itſelf, without infringing any rule of law. The only rule that 
L know of, which gan be applied to all caſes of bills of exchange 
is, that due diligence: muſt be uſed. Due diligence is the only: 
thing to be looked, at,) whether, the! bill be a foreign! or ancanlapy. 
one, and whether;þt he payable zat: light, at ſo many days after; 
or in any other manner. And the learning on this point is well 
laid down by Lord. Aung, im v. Adamſon, 2 Burr. 6b. 
Then the queſtion, is, whether. due diligence; wag.,uſed by the 
Plaintiffs, in this caſe? Upon all. the facts, : the Jury; haue found 
that. there was no laches in the Plaintiffs, and there is, nothing in, 
the ſtate: of thoſe facts as they appear upon thè · evlilence, to war- 
rant the Court to, ſay, that the verdict is againſt law. But here 
I muſt, obſerve, that, I think a rule may thus far be laid down 
a8 to laches, with regard , to bills,,payadle ; a; light, or; a, certain 
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A draws a 
bill of ex- 
change on 
B, payable to 
the order of 
A, which B 
accepts, and 
B draws a 
bill on 4, 
payable to 
the order of 
B, which 4 
accepts, for 
their mutual 
accom moda- 
tion. Poth 
bills are pay- 
able at the 
ſame time, 
have the ſame 
dates, and 
contain the 
ſame ſums. 
One is a 
good con- 
ſideration ſor 
the other, 
and neither 
is an indem- 
nity ; ſo that 
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time after ſight, namely, that they ought to be put in circulation. 
If they are circulated, the parties are known to the world and 
their credit is looked to; and if a bill drawn at three days fight 
were kept out in that way for a year, I cannot ſay there would 
be laches. But if inſtead of putting it in circulation, the holder 
were to lock it up for any length of time, I ſhould ſay that he 
was guilty of laches. But farther than this no rule can be laid 
down. Wich · reſpect to the notice, it was clearly ſufficient to ſend 
it by the ordinary mode of conveyance. - I do not ſay that the 
party was bound to ſend the proteſt by an Eugliſb ſhip, but it was 


enough to do fo by the firſt ſhip, whether Engliſh or toreign, that 


was going to England in the regular courſe of conveyance. 
Hnarn J., of the ſame opinion. No rule can be laid down as to 
the time for preſeriting bills drawn payable at ſight, or a given time 
after. In the French Ordinances of 1673, Poſtlethwaite's DiF, 
tit. Bills off Exchange, it is ſaid, that a bill payable at fight or at 
will is the ſame thing: and this. agrees with Marius. 
RoOooRE 7 of the fame opinion. 


Rule diſcharged. 


RoLFER v. CasLoN. 


HIS was an action brought by the drawer of a bill of ex- 
change for 4507. payable to his own order, againſt the acceptor, 
with the common counts, to which there was the general plea of 
bankruptcy. A verdict was found for the Plaintiff, with leave 
to ſet it aſide, if the Court ſhould be of opinion, that under the 
circumſtances of the cafe, the plea could be ſupported. Thoſe 
circumſtances were, that the Plaintiff and Defendant being defirous 
to accommodate each other, the Plaintiff drew a bill on the De- 
fendant, payable to his-own order, which the Defendant accepted, 
and the Defendant drew a bill on the Plaintiff payable to Hie own 
order, which the Plaintiff accepted, the two bills being preciſely 
alike, in the dates, ſums of money contained in them, and times of 
payment, and neither party having effects of the other in his hands. 
The Defendant indorſed the bill which the Plaintiff had ac- 
cepted, to one Nichols, in part ſatisfaction of a debt of 1400 l., and 
twenty days before the bills were due, became a | bankrupt, 


if either party becomes a bankrupt, the bill ——_ by. kim may be proved under his comm: ſſion, and 


conſequent!y, to an action brought on It his —— may be — 


15 AVichols 
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Nichols received a -dividend upon his whole debt under the com- 
miſſion, and was paid by the Plaintiff the money due on his ac- 
ceptance, after deducting the amount of the dividend on 450/7., 


the ſum for which the bill was drawn. And the only queſtion 


was, whether the acceptance of the Defendant created a debt, 
which the Plaintiff could have proved under the commiſſion, that 
being, of courſe, the criterion by which the validity of the plea 
was to be determined. 

On behalf of the Plaintiff, Cachell and Mar/ball Serjts. argued in 
the following manner. It will probably be contended, that the 
Defendant's acceptance might have been proved under the com- 
miſſion, by virtue of the Sat. 7 Geo. 1. c. 31. But to bring 
a bill of exchange within that ſtatute, the credit muſt appear to 
have been given upon a good and valuable conſideration, bond ide, 
for money due at the time of the bankruptcy, payable in futuro 
at all events, and upon which a diſcount could be allowed, for 
the time it had to run. Now the Plaintiff in this caſe could not 
have proved the Defendant's acceptance under the commiſſion, 
it being given merely as a counter ſecurity ; he could not have 
ſworn that a debt was due to him upon that acceptance, till he 
had paid his own. If it could have been proved, it mult have 
been a debt payable in futuro, at all events. But ſuppoſe no 
bankruptcy had happened, and the Plaintiff had ſued the Defend- 
ant upon this acceptance without having paid his own, the De- 
fendant might have ſhewn that it was an accommodation bill, for 
which he had no conſideration, and this would have been a good 
defence. So if the Defendant had taken up the bill accepted by 
the Plaintiff, the action would fail. If then there could be any 


caſe, in which the Plaintiff could not have recovered againſt the 


Defendant on this acceptance, the conſequence is, that it could 
not be proved under the commiſſion. - Now it is evident, that the 
Plaintiff's claim depended upon the contingency of his being called 
upon to pay his acceptance, on the failure” of the Defendant to take 
it up. But it is clear law, that a contingent debt cannot be proved 
under a commiſhon, 2 Black. 840 Young v. Hockley, 3 Wil. 13 
Chilton v. Whiffin, 3 Wilſ $28 Vanderbeyden v. De Paiba, 
Dongl. 165 Heſenyſon v. Moodbridge, The caſe ex parte Maydꝛwell, 
Gooke's Banlr. Law 204, is not fully ſtated, for it appears from 
the affidavit of the petitioner, that Prior being about to enter 
into partnerſhip with Thomas Stevens, applied to Maydwell to 
lend him 2987, 155., to which Maydioell agreed on having two 
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1795. ſureties. Benjamin and Thomas Stevens agreed to become ſuch 
EY  ſureties. On the 8th of November 1784 NMaydꝛZeell, Prior, Ben- 
- Jamin and Thomas Stevens met, no other perſon being preſent. 
Prior and the two Stevens gave a promiſſory note to Maydwell, 
by which they promiſed to pay 203 J., on the 22d of January, and 
95 J. 155. on the 18th of the ſame month; but no value was ex- 
preſſed to have been received. Maydevell then accepted two 
bills drawn by Prior, the one dated the 16th Ofvober preceding, 
for 95 J. 15. at three months, the other the 29th of O#ober, at 
three months for 203 ., ſo that both thoſe bills became due ſubſe- 
quent to the joint note. Separate commiſſions iſſued againſt Prior 
and Thomas Stevens, Maydwell paid both his acceptances, and 
then proved 6co7. under Prior's commiſſion, including the two 
acceptances, and was admitted a creditor for that ſum. But when | 
he applied to prove the joint note under Thomas Stevens's com- 
miſſion, the commiſſioners would not permit him to do it, on | 
the ground that Thomas Stevens had received no conſideration, 
and that the acceptances, though for the ſame ſums, did not bear 
the ſame date, nor become due at the {ame time, and therefore 
did not ſeem to be applicable to the ſame tranſaction. To remove 
the ground of the commiſſioners refuſal, the affidavit ſtated that 
the petitioner had been informed and believed that Prior and 
Thomas Stevens had agreed to become partners in the trade of 
glovers, and to enable them to carry on their buſineſs, Prior had 
- procured the acceptances to be diſcounted, and advanced Seven 
the money. It does not appear, whether any anſwer was made 
to this application, or that any of the facts ſtated in the affidavit 
were denied. It is probable they were not, becauſe the Chancellor 
made an order that Mayd el! might be permitted to prove the 


note under Thomas Stevens's commiſſion. It ſeems evident that 
the queſtion never aroſe, whether the debt was a contingent one, 
but that the point was, whether Sevens had received any con- 
ſideration for the note. 

Le Blanc Serjt. on the other fide was ſtopped by the Court, 
who were very clearly of opinion, that the two bills were mutual 
engagements, conſtituting on each part a debt, the one being a 
| conſideration far the other: that the bill in queſtion was not 
| given as an indemnity, which was in its nature conditional, but 
| created an abſolute debt from the beginning, which was capable 
of being proved under the commiſſion, and being ſo provable 

was neceſſarily barred by the certificate. 


Rule abſolute to ſet aſide the verdict. 


© chaſe-money. 


* 
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ADam v. RICHARDS. 


"THIS was an action on the warranty of a pair of coach-horſes, 
* that they were perfectly ſound, free from blemiſh, and in 


no manner vicious, and that if on trial the ſaid geldings ſhould 
have any of the before mentioned faults, the Defendant would 
% take them again and allow the Plaintiff his purchaſe- money.“ 


At the time of the ſale the Defendant gave the Plaintiff a 


receipt in the following words ;— 


„London 6th December 1794. 
Received of John William Adam, Eſq. ninety guincas for a 


* pair of brown bay coach geldings, which I warrant perſeQly 


* ſound, free from blemiſh, and in no manner vicious; and if on 
* trial they ſhould have any of the before mentioned faults, I 
agree to take theſe horſes again, and allow Mr. Adam his pur- 


John Richards.” 


Soon after the ſale, it was diſcovered that one of the horſes 


Was vicious and reſtive in harneſs, and there was evidence that 


he was ſo at the time of the ſale : of this the Plaintiff informed the 
Defendant, but continued to keep the vicious horſe for feveral 
months, partly at the perſuaſion of the Defendant, and partly from 
his own ſuppolition, that the horſe would improve, and go better 
as he was more uſed. The Plaintiff afterwards turned the horſe 
out to graſs for ſome weeks, and then ſent him to the Defendant, 


who ſupplied another for a temporary purpoſe, till a better could 


be procured to match the remaining one of the pair. After this, 
the Plaintiff took the reſtive horſe again from the Defendant and 
returned him the borrowed one, the Defendant ſaying that the 
reſtive horſe would then go very well: and it was not till ſome 
days after this, namely on the 23d of J 1795, that the Plaintiff 
finally returned the pair to the Defendant, and demanded back the 
purchaſe-money. : 

On this evidence a verdict having been found for the Defendant, 
Bond Serjt. now moved for a new trial, relying on the caſe of 
Fielder v. Starkin, ante vol. 1, 17., to ſhew that as there was an 
expreſs warranty, and as the horſe appeared to have been reſtive 


at the time of the ſale, it was not necellary that he ſhould be re- 


turned, 
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Though on 
the ſale of a 
horſe there is 
an expreſs 
werranty by 
the ſeller, 
that the horſe 
is found, free 
from vice &c, 
&c, yet if it is 
accompanied 
with an UnN- 
dertaking on 
the part of 
the ſeller to 
take the ho: ſe 
again, and 
pay back the 
purchaſe- 
money, if 
on trial he 
{tall be 
found to 
have any cf 
the defects 
mentioned 

in the war- 
ranty, the 
buyer mult 
r-turn the 
horſe as ſoon 
as he diſ- 
covers ary 
of thoſe de- 
fects, in or- 
der to main- 
tain an ac- 
tion on the 
warranty, 
unleſs he 

has been 
induced to 
prolong the 
trial by any 
ſubſequent 
miſtepreſent- 
ation of the 
ſeller. 

In ſuch caſe 
the term trial 
means a - 
fSenatle trial. 


574 


1795 
—— 
ADAM 
. 

Ri chaRDS. 


Saturday, 
Nou. 28th. 


A policy of 
inſurance 
againſt fire 
under ſeal, 
refers to cer- 
tain propoſals 
diſtinct from 
the deed, 
which de- 
clare that all 
erſous in- 
{ured ſuſtain» 
ing any Joſs 
by fire, ſhall 
among other 
things pro- 
duce a cer- 
tificate under 
the bands of 
the miniſter 
and church- 
wardens, and 
ſome reſpect- 
able houſe- 
holders of 
the pariſh, 
importing 
that they are 
acquainted 
with the 
character and 
circumitances 
of the per- 
ſons inſured, 
and know or 
verily believe 
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turned, to make the Defendant liable to an action on the warranty. 
But the Court ſaid, that though they fully aſſented to the doctrine 
laid down in Fielder v. Starkin, yet where there was an agreement 
to take a horſe back, if on trial he ſhould be found faulty, though 
it were accompanied with an expreſs warranty, it was incumbent 
on the purchaſer to return the horſe, as ſoon as the faults were 
diſcovered, unlels the {eller by any ſubſequent miſrepreſentation in- 
duced the purchaſer to prolong the trial. That a trial meant a 
reaſonable trial, but here ſix months had elapſed, after the horſe 
was known to be reſtive, and before the return. The verdict 
therefore was proper, and ought not to be ſet aſide. 


Rule refuſed. 


re: 


Woop and others Aſſignees of Locxvxx and BREAU 
| Bankrupts v. WossLEv. 
"THIS was an action of covenant, and the declaration ſtated 
1 that by a certain deed-poll, commonly called a policy of 
inſurance, [which had been burnt by fire, or otherwiſe deſtroyed, 
and therefore could not be produced &c, ] it was witneſſed that 
Lockyer and Bream before. their bankruptcy, had paid a certain 
ſum, of money to the Phenix Aſſurance Company, for the in- 
ſurance of certain houſes and goods, which were ſpeciſied, from fire, 
& c &c, according to the tenor of certain printed propoſals delivered 
with the policy. Thoſe propoſals were then ſet forth, the tenth 
article of which declared. That tlie Company would not be 
“ accountable for any loſs or damage ariſing from fire, cauſed by 
foreign invaſion, or civil commotion by any wilitary or uſurping 
power, and alſo that all perſons aſſured by the ſaid Company, 
„ ſuſtaining any loſs or damage by fire, ſhould forthwith give no- 
« tice to the Company at their office in Lombard. ſireet, as ſoon as 
« poſſible after, and deliver in as particular an account of their loſs 
ti or damage as the nature of the caſe would admit, and make proof 
of the ſame by their oath or affirmation, and by their books 
&« of accounts, or other proper vouchers, as ſhould reaſonably be 
e required, and ſhould produce a certificate under the hands of 


that the loſs really happened by misfortune, without any fraud or evil practice. 
«. Whether the production of a certificate, / figned, be a condition precedent to a recovery againſt 

the inſurers on the policy ? Or whether it be not ſufficient to ſhew that a certificate was produced and ſigned | 

by many reputable houſe-holders of the pariſh, and that the miniſter and churchwardens being applied to, 


avithout any reaſonable or probable cauſe wrong fully and unjuſtly refuſed to fign it ? 


I3 * the 
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* the miniſter and churchwardens, and of ſome reſpectable houſe- 
* holders of the pariſh, not concerned in ſuch loſs, importing that 
* they were acquainted with the character and circumſtances of 


© the perſon or perſons inſured, and knew or verily believed that he 


„ ſhe or they really and by misfortune without any kind of fraud 
*.or evil practice, had ſuftained by ſuch fire the loſs and damage 
therein mentioned, and in caſe any difference ſhould ariſe be- 
e tween the inſured, and the Company, touching any lots or da- 
© mages, ſuch difference ſhould be ſubmitted to the judgment and 
* determination of arbitrators indifferently choſen, &c.“ It then 
went on to aver, the intereſt of the bankrupt in the things inſured, 
that the houſe and goods were conſumed by fire, together with the 
books of accounts of the bankrupt, that they gave notice forth- 


with to the Aſſurance Company at their office, and alſo as parti- 


cular an account of the loſs as the nature of the caſe did admit, and 
were alſo ready and willing to make, and did tender and offer to 
make proof of the ſaid loſs and damage by their oath, and to pro- 
duce ſuch vouchers as could be reaſonably required in that behalf, 
and that he did as ſoon as poſſible after their loſs procure and 
deliver to the ſaid Company at their office a certilicate under the 
hands of divers reputable houſeholders &c, of the pariſh [naming 
them] importing that the ſaid houſeholders were acquainted with 
the character and circumſtances of the bankrupts, and verily be- 
lieved, that they really by misfortune and without any fraud or 
evil practice had ſuſtained the loſs &c, and did as ſoon as poſ- 
ſible after the loſs apply to and requeſt the miniſter and church- 
wardens of the pariſh [naming them] to fign fuch certificates of the 
loſs as were required by the printed propoſals, that they might 
deliver ſuch certificates to the Company, but the ſaid miner 
and churchwardens without any reaſonable or probable cauſe what- 
ſoever, did wrongfully and unjuſtly refuſe to fign any ſuch cer- 
tificate as aforeſaid, whereof the Company had notice. And al- 
though a difference aroſe between the bankrupts and the Company 
after the loſs hapened, and before the bankruptcy, touching the 
faid loſs, and although the bankrupts always after the happening 
of the ſaid loſs, until they became bankrupts, and the Plaintiffs 
ſince that time had been ready and willing to ſubmit, and the 
Plaintiffs ſince they became aſſignees had tendered and offered 
to the ſaid Company to ſubmit the ſaid difference to the judgment 
and determination of arbitrators &c. Yet the ſaid Company had 
not paid or ſatisfied the loſs &c, nor had they ſubmitted the ſaid 
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difference to, the. RY and determination of the arbitrators 


Kc. 
Tbe ſecond count was Gmilar to the firſt, except that it omitted 


the requeſt to the miniſter and * to ſign the cer- 
tificate, and their refuſal. 

Pleas to the firſt count. 1. That the bankrupts had no intereſt 
in the houſe and goods conſumed, concluding to the country. 

„ That the loſs happened by fraud and evil practice, concluding 
FLA; court. 3. That the miniſter and churchwardens did not 
refuſe wrongfully injuriouſly and without any reaſonable and 
probable cauſe to ſign the certificate, concluding to the country. 
To the ſecond count there were ſimilar pleas, as to the intereſt in 
the things conſumed, and as to the loſs happening by fraud and 
el” practice. And farther that the ſaid dwelling houſe was 
ſi tuate in the pariſh of &. Paul Covent Garden, and that neither 
the bankrupts nor the Plaintiffs had procured any ſuch certificate 
under the hands of the miniſter and churchwardens and any re- 
putable inhabitants of the ſaid pariſh not concerned in the ſaid 
ſuppoſed loſs, as is mentioned and required i in that behalf, in and 
by the ſaid printed propoſals &c. 

| Replication. Iſfue joined on the five firſt vleas: and as to the 
not procuring the certificate, that Lockyer and Bream did procure 
afid deliver to the ſaid Company at their ſaid office ſuch certificate 
as was mentioned and required by the printed propoſals under 
the hands of divers reputable houſeholders of the ſaid pariſh, 
naming them; but chat the miniſter and churchwardens wrongfully 


refuſed to ſign any ſuch certificate without any reaſonable or pro- 


| bable cauſe &c. concluding to the Court. Rejoinder, WF 


the laſt plea. Surrejoinder, j Joining iſſue thereon. 

A verdi& having been found for the Plaintiffs, a rule was 
granted to ſhew cauſe why the judgment ſhould not be arreſted ; 
againſt which, in Hilary Term laſt, Le Blanc and Marſhall Serjts. 
thewed cauſe, 

On the. true conſtruction of the policy, the point to be con- 


ſidered is, whether the production of a certificate ſigned by the 


miniſter and churchwardens was a condition precedent, the per- 


formance of which was neceſſary to enable the Plaintiffs to re- 
cover againſt the inſurance office. The queſtion, what words 


were neceſſary to make a condition precedent in a contract, was 
formerly the ſubject of many nice and ſubtle diſtinctions; but it 
now ſeems agreed that no technical words are required, and 

5 whether 
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whether any particular ſet of words make a condition pre- 


cedent or not, depends on the intent of the parties appearing 


on the whole of the contract. Kingftor v. Preſton, cited Dougl. 
688, 8vo, Now it is apparent from the words of the tenth 
article of the printed propoſals, that the framers of it de- 
ſigned to make a diſtinction between the clauſe which relates 
to loſſes occafioned by foreign invaſion or civil commotion, and 
that which directs the ſufferer to produce the certificate. In the 
former caſe, they declare the Company not liable for the loſs in 
the event there deſcribed, in the latter, they begin a new ſentence, 
and without any words of reference to the former clauſe, merely 
direct the ſufferer to produce the certificate. It is not {aid that 
the money ſhall be payable on producing the certificate, or that 
until the certificate be produced, it ſhall not be payable, as is 
the caſe in the propoſals of the Sun Fire Office, from which thoſe 


in queſtion of the Phoenix Office are evidently taken, except in 


what relates to the certificate; it ſeems therefore probable, 
that the Phoenix Office purpoſely omitted to make the production 


of the certificate a ſtrict condition to be performed prior to the 


recovery of the money, in order to encourage perſons to reſort to 
that office in preference to the other. If this were neceſſary, all 
the other terms were ſo likewiſe, as for inſtance, notice to the 
Company at the office in Lombard Street as ſoon as poſſible after 
the loſs; but ſuppoſe notice not to be given as early as poſſible, it 
could not be endured, that the office ould evade payment merely 


from that circumſtance. In the 


(a) Or DñMANM and another Aſſignees of In- 
Gram a Bankrupt v. Bewicks and 
Others. In C. B. Mic. 26 Gee. 3. 


Tarts was an action againſt the Directors 


of the Sun Fire Office, upon a policy of in- 


ſurance againſt fire: the declaration among 
other things ſtated the 1oth prapoſal to have 
been as follows, wiz. © Perſons ſuſtaining 
„any loſs or damage by fire, are forthwith 
to give notice thereof at the office, and as 
„ ſoon as poflible afterwards, to deliver in 
as particular an account of their loſs and 
«+ damage as the nature of the caſe will 
*« admit of, and make proof of the ſame by 
their oath or affirmation, (according to 
© the form practiced in the ſaid office) and 
by their books of account, and ſuch other 
« proper vouchers, as ſhall be reaſonably re- 
” quired, and procure a certificate under the 


caſes of Oldman v. Bewicke (a) 


and 


« hand of the miniſter and churchwardens, to- 
«« gether with ſome other reputable inhabit-= 


| ** ants of the pariſh not concerned in ſuch 


« loſs, importing that they were well ac- 
„ quainted with the character and circum- 
« ſtances of the perſon or perſons inſured, 
and do know or verily believe that he ſhe 
or they really and by misfortune without 
any fraud or evil practice, have ſuſtained 
by ſuch fire the loſs and damage as his her 
« or their loſs, to the value therein men- 
&« tioned, but till ſuch afidavit and certificate 
* of fuch inſured's loſs ſhall be made and pro- 
* duced, the loſs money ſpall not be payable; 
« and if there appears any fraud or falſe 
„ ſwearing, ſuch ſufferers ſhall be excluded 
from all benefit by their policies, &c &c 
Ec.“ It then ſtated, that the bankrupt 
did forthwith give notice of his loſs to the 

ſociety, 
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1795. and Routledge v. Burrell (a) which aroſe on actions againſt the 

Woop Sun Fire Office it was expreſsly provided that the money ſhould 

Wo 225 v. | | I 
(a) Ante vol, 1. 254. 


— 
r r ng is ae LIL 
: 


ſociety, at their ſaid office, and as ſoon as | fence ſet up in the pleas. Ic is ſlated in 


poſſible afterwards, did there deliver in as 
particular an account of his ſaid loſs and 
damage as the nature of the cafe would ad. 
mit of, and did make proof of the ſame by 
his oath or affidavit in writing, according to 
the form praQiſed in the ſaid office, and by 
ſuch other proper vouchers, as were reaſon- 
ably required; and farther, that the miniſter 
of the pariſh of Portſea in which &c, long 
before, and at the time of the loſs dwelt and 


reſided at a diſtance from and out of the ſaid 


pariſh, and was wholly unacquainted with 
the character and circumſtances of the ſaid 
Ingram, and wholly unable to make ſuch 


certificate, as by the ſaid policy was required. 


But that the ſaid Ingram (afterwards &c) 
did procure and deliver to the ſaid office, 
a certMicate under the hands of Villiam 
Thomas &c, &c. then and at the time of the 
ſaid loſs being reputable inhabitants of the 


| ſaid pariſh, who were not concerned in the 


ſaid loſs, importing &c &c. The Defendants 


pleaded, firſt. That the premiſſes were wil- 


fully ſet on fire, and burnt down by the 
bankrupt. Secendly, That at the time of 
the ſuppoſed loſs the bankrupt had no in- 
tereſt in the premiſſes, but no notice was 
taken of the certificate required, or the 
went of it, in any of the pleadings, except 
in the declaration as above ſer forth. But 
iNves being joined upon both pleas the cauſe 


went in that ſtate to trial, and the jury 


found a verdict for Plaintiffs, damages 300 /. 
the demand being for 1500 J. the amount of 
the inſurance. 

A rule having been granted to ſhew cauſe 
why the judgment ſhould not be arreſted, 
on the ground that the title of the Plaintiffs 
to recover was not ſet forth in the declara- 
tion, in as much as itdid not thereby appear 
that the certificate required had been pro- 
cured and produced, on ſhewing cauſe the ar- 
goments were as follow. 


verdict, and the former waived by the de- 
9 


| 


the declaration that the miniſter lived at 
a diſtance out of the pariſh, and though 
nothing is ſaid about the churchwardens 


not ſigning the certificate, yet it appears 


that many of the principal and reſpectable 
inhabitants have ſigned it. This is not 
an ablolute preliminary title. Many 
places are not pariſhes; and livings may 
be vacant when fires happen. Here the 
Plaintiffs have done as much as they could; 
it is not denied that the perſons who 
ſigned were reſpectable inhabitants. Mat- 


ter may be ſupplied by intendment after 


verdict, Sir T. Raym, 487, Sir T. Jones 
232. So a defect in the declaration may 
be waived by pleading, as in Stra. gay. 
the Biſhop of London v. the Mercers' Com. 


. pany, in quare impedit the Plaintiffs had not 


ſhewn ſufficiently that the next turn be- 
longed to them, there the Defendart might 
have taken advantage of the defect, but 
it was cured by pleading over. If a party 
takes material iſſues, and they are found 
againſt him, he ſhall nor, after putting 
the Plaintiff to great expence, arreſt the 
judgment. Any perſon may waive. a be- 
nefit introduced for himſelf, Here ma- 
terial iſſues are taken; firſt, that the houſe 
was wilfully ſet on fire by the bankrupt; 


* ſecondly, that he had no intereſt, The 


objection now made would juſtify the of- 
fice in refuſing to pay in all cafes, The 
Plaintiff has ſhewn that he has conformed 
in. all things as far as he was able, and 
the verdi& of the jury has aſcertained all 
that was to be expected from the certi- 
ficate. 

In ſopport of the rule, it was . 
that the iſſues admitted only what was 
well and ſpecially averred. Neither of 
them have a reference to the certificate. 

Nor is the objection of the defective 
title waived by the pleas. It could not 


fective. 
Lord 


x * 
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i Againſt the rule it was ſaid that the be taken by a traverſe of any averment s 
. motion was grounded either on the title in the declaration, It muſt have been by ' 
| being deſective, or defectively ſet forth. pleading it ſpecially, but this was unne- t 
i The latter objeftion was cured by the | ceſſary if the declaration be radically de- | 
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not be paid till the certificate was produced, which makes thoſe 
caſes eſſentially different from the preſent. It appears therefore 


that the production of the certificate in this caſe, was merely , % _ 


directory, and not a condition precedent ; it was rather a matter of 
fairneſs between the parties than of legal obligation. If then this 
were not a condition precedent, no averment of performance was 
neceſſary in the declaration, and when no ſuch averment is ne- 
ceſſary, a defective averment of performance, and conſequently a 
defective excule for non- performance will not vitiate. 1 Lev. 293, 
Beany v. Turner. 

But ſuppoſing the Court ſhould be of opinion, that it was 
a condition precedent, the defect is cured, either by the excuſe 
alleged for the non-performance of it, by the ſubſequent plead- 
ings, or by the verdict. If it be a condition precedent, it is 
not that ſort of condition, the performance of which makes the 
very conſideration of the contract, but only a matter /ub/equent, 


the non-performance of which is to defeat an znchoate right of 


action, which veſts in the inſured by the loſs happening. The 
non- performance therefore of ſuch a condition is matter of de- 
fence to the action. 1 Term Rep. B. R. 638 Hatbam v. The 
Exft India Company. But every ground of defence ſet up by the 
Defendant has failed. He has denied in his plea the truth, of 
the facts alledged as an excuſe for not procuring the certificate, 
which is an admiſſion of the goodneſs of the excuſe, ſuppoſing 
the facts to be true; and after the Jury have found them to be 
true, he ſhall not be permitted to lay that they are no excuſe. 
It appears upon the record, that the miniſter and churchwardens 
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could not have been procured, becauſe the 


verdict, cannot be applied where there is 


Lord Lovonso nu. Though I am 
ſatisfied. the verdict was right, that the 
fire was accidental, and that the certificate 


bankrupt had not ſuſlained all the loſs he 
claimed, yet the rule of intendment after 


an abſolute defect of title, as there is in 
this caſe. As to the pleas, they are whelly 
collateral to the title, 

Goutp J. Till the affidavit is made, 
and the certificate procured, the money 1s 
not to be payable: the time of payment 


therefore is not yet come. Though a 
perſon were a bond fide ſufferer, fill he is 
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not intitled without a certificate. Te 
ſtipulation is a condition precedent, that 
there ſhall be a certificate that there is 
no kind of fraud. Nothing is ſaid about 
the churchwardens : and the excuſe of the 
miniſter living at a diſtance is frivolous. 
Nakts J.—l have had no doubt fince 
the caſe was firſt mentioned to the Court. 
The ſtipulation is, that the office will in no 
caſe be liable, unleſs ſuch certificate be 
produced, The Plaintiff therefore ought 
to aver the performance of the ſtipulation. 
There is no pretence to ſay that this ob- 
jection is waived by the pleas. 
Judgment arreſted. 
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wrongfully and unjuſtly, without any reaſonable or probable cauſe 
refuſed to ſign the certificate. But in a court of law, nothing can 
be deemed orongful or unjuſt but that which is ſo in a legal 
ſenſe. Now ſuppoſe that the miniſter and churchwardens had 


faid © this certificate may be true or falſe for any thing we know; 


„but be that as it may, we are no parties to your contract, we 
are not bound to inquire into the truth or falſehood of your 
e certificate, therefore we will have nothing to do with it.” This 
would be neither wrongful nor unjuſt, nor would it be a good 


_ excuſe for the not procuring the certificate. It muſt therefore be 


underſtood after verdict that the refuſal was wrongful and unjuſt, 
in the ſenſe that makes it a good excuſe for not procuring the 
certificate, namely, by the interference of the Defendant : and in 
no other ſenſe can it now b2 underſtood to be wrongful and un- 
juſt, But a title defectively ſet forth is helped by a verdict, and 
upon the ſame principle, an excuſe for the non-performance of 
a condition precedent defeCtively ſtated is alſo helped by a ver- 
dict. If therefore the excuſe in the preſent inſtance be am- 
biguous as to the import of the terms wrongful and unjuſt, it 
is cured by the finding of the jury: and every thing doubtful 
is conſtrued ſo as to ſupport a verdict. 1 Salk. 29 Roe v. 
Haugh, 2 Burr. 899, Collins v. Gibbs, 2 Ld. Raym. 810 Eaft v. 
Eſington, 1 Wilſ. 115 Alcorn v. Weſtbrooke. 


Adair, Bond, and Cockell Serjts. contra, The production of the 
certificate according to the printed articles, was a condition pre- 
cedent, and therefore neceſſary to be performed to intitle the Plain- 
tiffs to recover. This was decided in Oldman v. Bewicke, and Rout- 


ledge v. Burrell, in which caſes the Court did not lay any particular 
ſtreſs on the inſertion of the words that © till the certificate ſhould 


be produced, the loſs money ſhould not be payable.” Though thoſe 


words are omitted in the preſent policy, the law will imply that 


condition. The articles can have no effect, except as conditions 
precedent. It is declared, that the Company ſhall only be liable 
according to the printed propoſals. They cannot therefore be re- 
jected; and if they are admitted, they can be nothing but con- 
ditions precedent. If the Plaintiffs can recover without the cer- 
tificate, they may alſo recover without an affidavit or notice, and 
without doing any other thing which the propoſals require to be 
done. If then it were a condition precedent, nothing can excuſe 
the non-performance of it, but ſome act of the party for whoſe 


benefit 
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benefit it was deſigned. Co. Litt. 206, ö. It is expreſsly ſtated 
on the record that the condition was not performed, and the rea- 
ſon is given for the non-performance. There is no room therefore 
for intendment ; the title is itſelf defective, and not merely de- 


fectively ſet forth, and therefore it is not cured by the verdict. 


4 Term Rep. B. R. 470, Biſhop v. Hayward. In Hetham v. The 
Eaſt India Company, the non-performance of the condition was 
owing to the Defendants themſelves, their factors and agents, 
which makes that caſe materially different from this. But the 
caſe of Davis v. Mure there cited p. 642, and in which the inquiry 
by a court martial was a condition precedent, is an expreſs autho- 
rity in favour of the Defendant. ©& The dependence or independ- 
* ence of covenants,” (to uſe Lord Mansficld's words in King flon 
v. Preſton,) © is to be collected from the evident ſenſe and mean- 
ing of the parties, and however tranſpoſed they might be in the 
„ deed, their precedency muſt depend on the order of time in 
„ which the intent of the tranſaction requires their performance.“ 
And this doctrine is confirmed by Aſbbunſt J. in Hotbam v. The 
Eaft India Company. As to Cellins v. Gibbs, that caſe ſhews that 


performance of what the Plaintiff was to do on his part, muſt be 


averred. The performance of a condition precedent is traverfable, 
and therefore material to be alledged. Noy 75. Cro. Eliz, 889, 

9 Co. 9. b, Ughtred's caſe, And he who undertakes for the act of 
another, undertakes that it ſhall be done at all events. 5 Co. 23, b. 
Lamb's caſe, 1 Rol. Abr. 452. | 


From what paſſed after the argument upon the bench, i 
ſeemed as if the Chief Juſtice, Mr. J. Ful{:r, and Mr. J. Rooke 
thought, that ſuppoſing the printed propoſals to be conditions 
precedent, there had been a performance cy pres, but that in truth 
the policy being a commercial contract was to be conſtrued 
liberally, and the true queſtion was, Whether the loſs had fairly 
been incurred? If it had, (and it appeared on the record to have 
ſo happened,) the refuſal of the miniſter and churchwardens was 
without good cauſe, and therefore the Flaintiffs were intitled to 


maintain their action. But Mr. J. Heath appeared to differ from 


the reſt of the Court, and time was taken to conſider. 


And on this day, the cauſe having ſtood over from laſt Hilary 
term, the Lord Ch. J. ſaid, that as a difference in opinion prevail- 
ed among the Judges, and as they were informed that a writ of 
error would be brought at all events, whichever way the judg- 
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Though a /e- 
wvart factas ae 
bonis eccleft- 
uſticis is a 
continuing 
executions 
and a levy 
may be made 
under it from 
time to time 
after it is re- 
turnable till 
the ſum 1n- 
dorſed be 
{atisfied, yet 
if it be ac- 
tually return - 
td, the au- 
tharity of the 
Biſhop is at 
anerd, 
Therefore 
where ſuch a 
writ remain- 
ed in the 
hands of the 
Biſhop long 
after 1t was 
returnable, 
who ſequeſ- 
tered the pro- 
fits of a vicar- 
age accruing 
as well before 
the return 
day as after, 
and being 
ruled (O re- 
turn the writ, 
returned on- 
Iv the amount 
of the ſum 
levied up to 
the return 
aay, the court 
would not 
order the 
writ and re- 
turn to be 
taken off the 
file, but 
would only 
permit the 
return to be 
amended by 
inſerting the 
{um levied, 


up to the time when the writ was afually returned. 
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ment was given, they thought it unneceſſary to diſcuſs the akon 


any farther. Judgment therefore was ordered to be entered for 


the Plaintiff, pro form, merely that the writ of error might 
proceed. „ ates 


5% #2 2 
* 


Mags, Knt. and Others v. Fawcerr, Clerk. 


N Auguſt 1794, a levari facias de bonis ecelefiaſticis iſſued to a 
Biſhop of Winche/ter, at the ſuit of the Plaintiffs, againſt the 
Defendant, returnable in fifteen days of St. Martin, and indorſed to 
levy 125. (being the arrears of two annuities, to ſecure which judg- 
ment had been entered on a bond), on which a ſequeſtration iſſued. 
On the 25th of April following, the Biſhop was called upon by rule 
of Court to return the writ, which he acordingly did, ſtating 
« that the Defendant was a beneficed clerk and vicar of the pariſh 
&« and. pariſh church of Milford in his dioceſe, that he had cauſed 


| eto be levied of the fruits, tithes &c, which had ariſen orvacerued 


e thereupon ſince the delivery of the writ, the ſum of 14). i285, 
<1 6:4, of which he had retained 41. 197. 34. for tenths and land- 
tax, and 37. 65. for the coſts of the levy, andihad cauſed ue re- 
ſidue to beipaid to the Plaintiff's attorney in ſatisfaction of their 
*+Webt and damages: and certified that fince the delivery,dfithe | 
pit to him there had not been ariſen or accrued any further 
« fruits, tithes, profits &c, from the ſaid pariſh or pariſh church 
&< "of AG ford, nor had the Defendant any other eccleſiaſtibal goods 
* within his dioceſe, whereof he could cauſe the reſidue of the ſaid 
gebt and damages, or any part thereof, to be levied.” “ 
Between the 25th of November the return day of the writ, and 
the 25th of April, the ſequeſtrator had received a much larger 
ſera from the profits of the living, which after certain dequQions 
remained in his hands, and which, together with the ſum before 
levied, amounted nearly to 125. the. ſum indorled, and ſeveral 
other writs of levari acias had been delivered to the Biſhop at the 
ſuit- of other Plaintiffs againſt the Defendant, ſome before the 
return day of the firſt writ, and ſome after. | 
A rule having been granted to ſhew cauſe, "why the Biſhop 
and his ſequeſtrator ſhould not proceed to levy the Plaintif”s .debt 
out of the growing profits of the vicarage, and why the writ and 
return ſhould not be taken off the file, and the writ be 5 pended 


by 
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by indorſing on it to be levied, the ſum of money then actually due 
to the Plaintiffs. 
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Adair, Le Blanc, and Cockell Serjts. ſhewed cauſe, on the part Fi. 


of the Biſhop and the other creditors, contending, that after the 
writ was actually returned, the Biſhop's authority to levy, and 
conſequently that of the ſequeſtrator, was at an end, and there- 
fore that as to the growing profits of the vicarage, the Plaintiffs 
had loſt their priority, and muſt now be poſtponed to the other 
creditors who had ſued out their writs. 

Bond Serjt. in ſupport of the rule. The writ of levari facias is 
a continuing. execution, and the officer of the Biſhop muſt take 
care that all the profits -of the living ſequeſtered be applied to 
fatisfy the ſum due the Plaintiff in the writ firſt delivered to him, 
in preference to any other. If the ſequeſtration iſſues and is pub- 
liſhed before the writ is returnable, it is ſufficient, and the Plain- 
tiff is intitled to the growing profits from time to time, though 
long after it is returnable, until he is ſatisfied. Legaſicke, Execu- 
.tor of Adams v. The Biſhop of Exeter, 1 Cromp. Pract. 359 (a). 

Per Cur. This is certainly in its nature a continuing exe- 
cution (5), unleſs the Plaintiff takes away the authority under 
which the ſequeſtration iſſues, by calling generally for a return of 
the writ. The miſtake here was in calling for that return. The 
proper way wauld have been to have ruled the Biſhop from time 
to time, to know what he had levied. All that can be done now, 
is to amend the return, by inſerting the amount of the whole ſum 
received under the ſequeſtration, up to the 25th April. 

The rule was made abſolute, not to take the writ off the file, 
but for the Biſhop to amend the return by ſtating the amount 
of the ſum levied up to the time when the return was actually 
made. 

Le Blanc referred to Raft. Entr. 37, for the form of a levari 
Jucias de bonis eccleſiaſlicis to levy the arrears of an annuity on a 
writ of annuity, and the Biſhop's return. | 


| (a) See alſo 3 Burn. Eccl. Law, 322, 8v0. equitable interpoſition of the Court ſeems 
(4) If the writ was not returned, the exe- | hitherto to have extended no farther, in 
cution would undoubtedly continue until the | caſes of judgments entered on bonds to ſecure 


ſum indorſed was ſatisfied. But S. Whether | annuities, than to permit the judgment to 


the Plaintiff could, after that ſom was levied, | ſtand as a ſecurity for the future payments, 
preſerve his priority with regard to the fu. | and freſh executions to be taken out as thoſe 
ture arrears of the annuity, over another | payments became due, without a ſuggeſtion 
judgment creditor, who might have deli- | or /cire facias under the ſtat. 875 g N. z. 
vered another writ to the biſhop, in the in- | c. 11. Howell v. Hanforth, 2 Black. 843. 
terval after the ſum indorſed on the former | 1016. -Ogilvie v. Foley, id, 1111, Scott v, 
writ was levied, and before the time of the | Whalley ante wal. 1. 297. 

next periodical payment arrived? The 
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A ſeiſed in 
fee of lands 
dies leaving 
B. nis heir, 
a fe me co- 
vert. Upon 
his death a 
ſtranger 
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tious entry 
on the lands, 
continues in 
poſſe ſſion, 
and levies a 
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dies under c9- 
werture, no 
entry having 
been made, 
on her be- 
nalf, to avoid 
the fine, leav- 
ing C. her 
heir of the 
age of twen - 
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ſound mind 
out of priſon, 
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a bar to the 
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claim within 
five years af - 
ter the death 
of B. 
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DiLLON v, LEMARN and Another, 


IIIS caſe, which was ; ſent from the Court of Chancery, Gow 
the opinion of this court ſtated that I Nawnt; , being 
in 315 lifetime ſeiſed in fee-fimple of the lands in queſtion i in the 
faid cauſe, died ſo ſeiſed thereof i in the month of Au 1758, 
leaving Mary Dillon mother of the ſaid Plaintiff John J. ler Bw 
then the wife of Francis Dillon, his heir. Upon the death of the 


ſaid William Naunton, William Lemith entered into the aid Jands, and 


became tortiouſſy ſeiſed thereof, and being {6 ſcifed, in Hilary 


Term 1765, levied a fine ſur cgi care de droit come cto of the 


ſaid lands, whereupon proclamations were duly had, according to 
the form of the ſtatute in ſuch caſe provided, the ſaid Mary Dillon 


being under coverture with the ſaid Yruncis Dillon, at the tie of 


the leuyiug ſuch fine. On the 20th' of February 1765, the ſaid 


Mary Dillon died under coverture of the ſaid Frahctt Dilbn, as 
aforeſaid, leaving the ſaid J Talbot Dillon then of the g of 
twenty-one years, of found mind, out of priſon, and” within this 
realm, her ſon and heir. No entry or claim was made on, or to 
the ſaid lands, by or on behalf of the ſaid Frantis Dillon or Macy 
Dillon in her lifetime, nor at any time aſterwards by the ſaid 
Francis Dillon, nor by the ſaid 7h Talbot Dillon until the weir 
1787, when he made an entry to avoid the ſaid fine; And the 


* 


queſtion was, Whether on the above caſe, the ſaid John Talbot 


Dillon was barred * the ſaid fine from recovering the ſaid 
lands? 

This was firſt argued in Hilary Term 34 Geo. 3. by Le Blanc 
Serjt. on the negative, and Lawrence Serjt. on the affirmative, and 
a ſecond time in Trinity Term following by Pond Serjt. on the ne- 


gative, and Adair Serjt. on the affirmative. 


On the negative fide of the queſtion, the arguments were in 


ſubſtance the following. The Plaintiff John Talbot Dillon was 


not barred by the fine, being the heir of Mary Dillon who was 
under the diſability of .coverture, at the time when it was levied, 
and died under that diſability. This is not a caſe within the ſtat. 
4 Hen. 7. c. 24. Perſons under diſabilities are by expreſs words ex- 


cepted out of the body of the ſtatute, which works the bar, and are 


not brought within it, by any ſubſequent clauſe, except in caſe of 
the removal of the diſability : the caſe of dying under a diſability 
is not provided for. The ſtatute enacts, that a fine with pro- 

10 „ cdlamations 
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clamations duly made ſhall “ conclude as well privies as ſtrangers 
* to the ſame, except women covert (other than be parties to the 
* ſaid ſine) and every perſon then being within the age of twenty- 
done years, in priſon, or out of this realm, or not of whole mind 
* at the time of the ſaid fine levied, not parties to ſuch fine.” 


Then follow the ſavings, which are, 1ft. of rights &c, which exiſt 


at the time of the fine engroſſed, to all perſons not parties to the 
fine, if they purſue their claim within five years: 2. Of thoſe 
which may accrue after the fine engroſſed and proclamations made, 
by virtue of any gift &c, made before the fine levied, with the 
ſame limitation as to the five years: 3. Of thoſe which accrue to 


perſons under diſabilities: at the time of their accruing, provided 


they, purſue their rights. within five years after their diſabilities are 


removed. The fourth faving ordains, that all perſons, not parties 


to the fine, who are under the diſabilities ſpecified, at the time of 


the fine engroſſed and proclamations made, and before excepted in 


the act, having right, title or cauſe of action to the lands &c, 


and their heirs ſhall take their ſaid actions or lawful entry within 


five years after the diſabilities are removed: and that if they do 


not take their action and entry as is. aforeſaid, they and their heirs 
mall be for ever concluded, in the ſame manner as parties and 


privies. Now it is obvious that the word herrs in this clauſe 
means the heirs of perſons who die after the removal of their 
diſabilities, when the five years have began to run, and not the 
heirs of thoſe who die under diſabilities, as in the preſent caſe. 
It is plain therefore that Mary Dillon, the mother of the Plaintiff, 
who was a feme covert at the time of the fine levied, and neither 
a party nor privy to it, was within the exception of the ſtatute, 
and having died during coverture, that ſhe was never in a ſitua- 
tion capable of being brought within the operation of the ſtatute, 
A condition ſubſequent becoming impoſſible by the a@ of God is 
void. Co. Litt. 260, a. And this omiſſion in the ſtatute to limit 
the heir of a perſon dying under a diſability, to any period in 
which he ſhall bring his action, muſt be taken to have been de- 
ligned by the Legiſlature. That ſtatute was the reſult of long 
experience. The ſtat. 18 Ed. 1. At. 4, declares that by the com- 
mon law, a fine concluded not only parties and privies, but all 
other perſons being of full age, out of priſon, of good memory, 


and within the four ſeas, if they made not their claim within a 


year and a day, leaving thoſe who were under the diſabilities 
alluded to, an indefinite time to make their claim in, after the 
; diſabilities 


585 


1795. 
— d 


DiLLon 


. 
LEMuAx. 


LEI [1 * 


22922 


2 a 


1795. 
A◻œ◻æʒÿæ—æ?⁴qʒ— 
Dil tox 
. 
LeMaNe 


CASES IN MICHAELMAS TERM 


diſabilities were removed. The 34 Ed. 3. c. 16, ſimply took away 
the doctrine of non-claim, which was reſtored by 1 Ric. 3. c. 7, and 
that ſtatute was followed by 4 Zen. 7.c. 14, which at length was 
paſſed to ſettle the law upon the ſubject. In other ſtatutes of 


limitation, the death of the diſabled perſon is mentioned. Thus 


by the 21 Jar. 1. c. 16. |. 1, the time for bringing a formedon is 


limited to twenty years after the title accrues, with a'faving in 
the ſecond ſeQion, of the rights of perſons under the age of twenty- 
one, feme coverts, inſane, impriſoned, or beyond ſeas, provided 
they or their heirs ſhall within ten years after their full age, diſ- 
coverture, coming of ſound mind, enlargement out of priſon, or 
coming within this realm, or death, take benefit of and ſet forth 
the ſame. So alſo by 10 & 11 V. 3.c. 14, the time for bringing 
a writ of error to reverſe a fine or recovery, is contined to twenty 
years, with a ſimilar proviſion, that a perſon under the diſabilities 
mentioned, ſhall bring his writ of error within five. years after the 
removal of thoſe diſabilities, and his heirs, executors and adminiſtra- 
tors within the ſame period after his death. But independent of 
theſe arguments from compariſon and analogy, the authority of Lord 
Cole commenting on the ſtat. 4 Hen. 7, is politive, that the heir 
of a perſon whole diſability is not removed, may enforce his claim 


at any time, notwithſtanding the fine; for it is laid down in 


Cotton's caſe, Sunie v. Howes, 2 Inſt. 519, © For that perſons out 
of the realm at the time of the fine levied, amongſt others, having 
« 2 preſent right, are excepted out of the body of the ac, which 
« worketh the bar, therefore he that is beyond ſea at the time 
« of the fine levied, and never returns, is within the exception 
e cut of the body of the act, and he and his heirs may enter and 


© take his action at any time; but in caſe he doth return, he and 


« his heirs muſt enter and take his action within five years after 
« his return, and ſo it is of an infant being party to the fine and 
„having a preſent right, if he dieth during his infancy, he or his 
« heirs may enter or take his action at any time: and ſo it is of 
« a perſon that is u compos mentis by the act of God, if he die 
„while he is von comfos mentis; or a man in priſon, which is by 


act in law, if he die in priſon; or a feme covert, which is by 


ce her own act, i ſhe die while ſhe ts covert, being no parties to 
« the fine.” And the ſame doctrine is to be found in Beverley's caſe, 
4 Co. 125, b. Jerk. 4 Cent. 192. 13 Vin. Abr. 286. If the opi- 
nion of Anderſon, as it appears in the report of Cotton's caſe 
1 Leon, 21 I, be cited on the other ſide, it is to be obſerved that 


* 


11 


6 
5 
1 


IN THE THIRTY-SIXTH YEAR OF GEORGE III. 


587 
it was merely thrown out by the way, and not called for by the 1795. 
facts of the caſe then before the court. | — 

On the part of the Defendants, the reſult of the arguments was, *. 

that as a fine was an aſſurance to ſecure the title and peaceable poſ- 32 
ſeſſion of lands to the owner, and as the object of the ſtat. 4 Hen. 7. 
was to confirm the revival of the doctrine of non- claim, that ſtatute 
ought to be conſtrued according to the intention of the makers of it, 
which evidently was, that a fine ſhould be a complete bar to all rights, 
which were not purſued within five years after they had accrued. 

That the word Heir in the ſixth ſection, muſt be taken to include 
heirs of perſons dying under diſabilities, according to the true ſcope 
and meaning of the ſtatute, and that this interpretation was agre- 
able to the rules and principles of conſtruction laid down by Brook J. 
Plowd. 178 Hill v. Grange, Plowd. 306 Stowel v. Lord Z:uch, 
Cro. Car. 200 Hulm v. Heylock, 1 Leon. 211 Cotton's caſe. That 

if the contrary conſtruction were to prevail, the heir muſt have an 
indefinite time to claim in, and conſequently the ſecurity of pro- 
perty would be materially affected. 

On this day, the Lord Ch. J. declared ſhortly the opinion of the 
Court that the exception in the firſt branch of the ſtatute 4 Her. 7. 
and the proviſo at the end of it were to be taken together ; that 
being ſo taken, they did not amount ſo much to an exception as a 
ſaving, the true meaning of which was, that the rights of thoſe 
perſons who were under diſabilities, and of their heirs, were ſaved 


as long as the diſabilities continued, and hve years after, but no 
longer, therefore that the heir not being himſelf diſabled, was 
barred unleſs he purſued his right within the five years after it 
accrued, by the death of his anceſtor dying under a diſability; 
and conſequently that the Plaintiff in this caſe was prevented by 
the fine from recovering the lands in queſtion (a), And to this 
effect was the certificate ſent tothe Court of Chancery. | 


(a) See Cruiſe on Fines 231. 2d Edit. 


DENNIE b. ELLIOTT HILL and Another. . 


N this caſe a rule was granted to ſhew cauſe why execution for The Court 


rr: . l will alles the 
the damages and coſts recovered by the Plaintiff in this cauſe, coſts m__ yp 


amounting to the ſum of 5 2, ſhould not be ſtayed, the Defendant — 3 


one action, o 
be ſet off and deducted from the damages and coſts recovered by B. againſt C. and F. in anot' er ac- 


tion, notwithſtanding the attorney of B. ſwears that he believes B. to be iniolv ent, anc that thete is no 
fund out of which the attorney's colts can be paid, but the damages and coſts ſo recovered by B. 


VouL, II. 7M Hill 
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Hill undertaking to ſtay all proceedings on the judgment by him 
obtained in another action brought by the Plaintiff, wherein Hull 
had his coſts taxed at the ſum of 43“. 19s. 3d., and alſo under- 
taking to pay to the Plaintiff or his attorney the ſuin of 8/7. 9d., 
being the balance due to the Plaintiff after ſetting off the coſts ſo 


due to the Defendant Hill from the Plaintiff, on an affidavit by 


Hill, that the Plaintiff appeared to be infolvent, that his goods were 
all diſtrained for rent, and that he himſelf was not to be met with. 

In oppoſition to the rule, Le Blanc Serjt, produced an affidavit 
of the Plaintiff, ſtating that ill had told him that Z#//o7t, one of the 


other Defendants, was to indemnify Hill, as having acted under his 


orders, and that the Plaintiff had offered not to take out execution 
againſt Z7i//, The attorney for the Plaintiff alſo made an athdavir 
that he had no ſecurity for his coſts, which the Plaintiff was unable 
to pay, and which he verily believed he ſhould loſe, if the ſet- off 
were allowed, as he had no chance of recovering them, but out of 
the damages and coſts to be received under the judgment for the 
Plaintiff. 

Le Blanc alfo relied on the price of the Court of King's Bench, 
and cited Mitchell v. Oldfield, 4 Term Rep. B. R. 123. and Rau- 
ale v. Fuller, 6 Term Rep. B. R. 456. 

In ſupport of the rule Bond Serjt. inſiſted on the known practice 
in this court, that the attorney's lien for his coſts was ſubject to the 
equitable claims of the parties in the cauſe, which he ſaid was ſettled 
in the caſes of Schoole v. Noble, ante vol. 1. 23; Nunes v. Modigliani, 
217; O'Connor v. Murphy, 657; and Vaughan v. Davies, vol. 2. 


440. 
The Court held the practice here to be clearly eſtabliſned by thoſe 


caſes, whatever might be the rule in the King's Bench, and there- 


fore that it was not now to be diſputed. 
Rule abſolute. 


THE END OF MICHAELMAS TERM. 


C 


ARGUED and DETERMINED 


1 
Courts of COMMON PLEAS 
AND 
EXCHEQUER CHAMBER 
IN 


Hilary Term, 


In the Thirty-fixth Year of the Reign of GEORGE III. 


— 


Forp, one &c v. MAX WELL, one &c. 


N this action, which was brought by one attorney againſt an- 
other for his fees, the Plaintiff recovered a verdict, though it 
was objected at the trial, that he had not left his bill ſigned by 
him with the Defendant purſuant to the ſtat. 2 Geo. 2. c. 23. / 23, 
which it was contended he ought to have done, notwithſtanding 
the Defendant was himfelf an attorney at the time of the action 
brought, all the buſineſs having been done by the Plaintiff before 
the Defendant was admitted as an attorney, and the ſtat. 12 Geo. 2. 
c. 13. / 6. extending, as it was ſaid, only to the caſe of both parties 
peing attornies or ſolicitors at the time when the debt was con- 
tracted; the words of that ſection being, that the 2 Geo. 2. c. 23. 
« ſhall not extend to any bill of fees, charges and diſburſements, 
« that are now, or ſhall hereafter become due from any attorney 


« gr ſolicitor to any other attorney or ſolicitor” & . And now 
Cockell Serjt. moved for a new trial, repeating the objection which 

had been over-ruled at the trial. 
But the Court held, that though the literal conſtruction of the 
Hat, 12 Geo. 2. c. 13, might be as the Defendant alledged, yet the 
| object 
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object and ſpirit of it was, that the reſtriQtions of the 2 Geo. 2, 
c. 23. ſhould not be applied where both parties were attornies 
when the action was brought, for in ſuch caſe the Defendant mutt 
be takea to be fully competent to underſtand the nature of the 
charges in the bill, and to reſiſt them if exorbitant or improper. | 


Rule refuſed. 


BENIAuIN wv. PorTEUS. 


N. this action for goods bargained and ſold, brought to recover 
the price of quantity of indigo, which was ſold for three 
ſnillings a pound weight, one Bennett, the broker who was em- 


ployed by the Plaintiff was called as a witneſs to prove the contract, 
and being examined on the voir dire, ſtated that by his. agree- 


ment with the Plaintiff he was to have for his own profit what- 
ever ſum he could get for the indigo above half-a-crown for the 


pound, which price the Plaintiff had fixed for himſelf, but not an 


allowance of fo much per cert, on the ſale, by way of commiſſion, 


in the uſual way. The Lord Chief Juſtice at the trial thought 
this was an objection to the competence of the witneſs on the 
ſcore of intereſt, and that as he did not come within the deſcrip- 


tion of a broker or factor, the exception to the general rule made 
in favour of their teſtimony being admiſſible to prove contracts 
made by them, was not applicable to him, and as he refuſed to 


releaſe, the Plaintiff was in conſequence nonſuited. 


- Cockel!  Serjt. now ſhewed. cauſe againſt .a new trial. The 


evidence of Bennett was properly rejected, -as he was to have a 
profit on the ſale, not as a broker but as a partner: for: whatever 


ſum the goods might be ſold above half-a-crown for a pound, he 


-was to have-the whole, independent of his employer. He had 
therefore a direct intereſt in. eſtabliſhing the contract, and is not 
included in any of the excepted. caſes of intereſted witneſſes. In 


Dixon v. Cooper, 3 Will. 40, the factor was merely an agent for 
both, parties, and was to receive a certain ſum, at whatever price 


the goods might ſellʒ hut here the witneſs had a ſeparate intereſt of his 


own, and Was only agent for the Plaintiff, and that no farther than 


to a given ENte N. Un Bair Ne Heut, 3 Term Rep. HL, R.:27, the 


broker bad diſeharged. his: duty as agent for both parties before 
he underwrote h Poliey, Which it was properly holden in that 


caſe, ſhould not deprive the parties of the benelit ol his teſtimony. 


13 | The 
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The true line is there marked, which is whether the witneſs is to 
gain or loſe by the event of the cauſe. 

Adair Serjt. for the rule. The witneſs was nothing like a part- 
ner, as there was no communion of profit and loſs between him 
and his employer; but he was moſt indiſputably a broker, who 
may be defined to be a perſon who makes a bargain between two 
or more other perſons. There is no other definition of the term 
broker, unleſs it be where the law appoints brokers for ſpecial 
purpoſes. Now every broker and factor is intereſted to eſtabliſh 
the contract he makes, as well as to increaſe the price, for the 
value of his commiſhon will be increaſed in proportion. But ex- 
ceptions to the rule which excludes the teſtimony of intereſted 
witneſſes, are admitted in the caſe of a factor or broker; the 


broker therefore in the preſent caſe was clearly intitled to the 


benefit of the exception.. In a queſtion of competence, the quan- 
tity of intereſt makes no difference. Therefore as a direct intereſt 
is no objection to the competence of a factor or broker, the quan- 
tity of it goes to his credit with the jury. In Baker v. Bent the 
broker who had underwritten the policy, was directly intereſted 
in the event of the cauſe; it was a conſolidated action, and he 
was allo a party to a bill in equity, and ſo eventually liable to the 
coſts of that fait, but yet he was a competent witneſs. 

Lord Ch. Juſt. Exx RE. The inclination of my opinion is, that 
this evidence ought to have been rejected. The principle is ad- 
mitted, that where a witneſs has a direct intereſt in the event of a 
cauſe, his teſtimony cannot be received. But from neceſſity an 
exception has been introduced in the caſe of faQors and brokers, 
becauſe from the nature of the tranſactions in which they are en- 
gaged, the contracts they make for other perſons cannot be proved 
without them. It is true indeed, there is no magic in the term 
factor or broker, and that every man who makes a contract for 
another comes, in ſome ſort, within the deſcription. But here it 
was not ſimply a contract that Bennett made for another, but tor 
another and himſelf. He was to have all the profit which could 
be made upon the ſale of the indigo, above 25s. 6d. on every 
pound weight, the ſtated ſum that was to be paid to his principal. 
His profit therefore was not to arife from the profit of the prin- 
cipal, but was collateral to and beyond it. He cannot wrong the 
principal, but he may wrong the perſon with whom he deals, by 
ſcrewing him up beyond the real value of the goods, for the ſake 
of his own profit, and therefore he has a ſeparate intereſt to 
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eſtabliſh a particular contract which he comes to prove. It is true 


that an ordinary broker has an intereſt, but it is not ſuch as to 
outweigh the neceſſity of his teſtimony being received. If he is 
to have 5/. per cent. commiſſion on a ſale, where he gets one 
ſhilling for himſelf he gets nineteen for his employer, and his 
gain ariſes out of the gain of his employer. But here the agent 
takes a profit in fact as a principal, with only 25. 64. for his em- 
ployer. A regular broker muſt take care of his employer's intereſt 
as well as his own, and has not ſuch a temptation to raiſe the 
price of the commodity to the buyer. Beſides, I think the employ- 
ing perſons to tranſact buſineſs upon ſuch terms as theſe is neither 
neceſſary or convenient, but on the contrary is extremely miſ- 


chievous in commerce, and not to be encouraged. Brokers are 


men acting in a known eſtabliſhed character, of known deſcription 


and reſponſibility, and therefore more fit to be truſted and em- 
ployed in commercial tranſactions. 


HEATH I. With great reſpect for my Lord Chief Juſtice, I | 
think this witneſs was admiſſible. I cannot diſtinguiſh him from 
a broker : he muſt, I think be conſidered as a broker and not as 
a principal; ; he is Shly paid for his trouble in a particular manner. 


The reaſon for admitting him is the neceflity of the thing, for it 


is often for the benefit of trade that bargains of this kind ſhall be 
kept ſecret. It appears to me to be equally the intereſt of a broker, 


who is to have a per centage to [crew up the price, as it was of 


this perſon. It is indeed his duty to ſcrew up the buyer; he muſt 
tell the whole truth reſpeQting the commodity, but having done 
that, it is his duty to aſk the higheſt poſſible price. I cannot con- 
ſider a broker as the agent for both parties; he appears o me to 
be ſolely the agent of the vendor. ; 


Rooke J. I agree with my brother Feath in thinking this 
evidence ought to have been admitted. I ſee no dillerence in 
point of intereſt, between a perſon who ſells upon commiſſion, 


and one who is to have a ſhare of the profit: nor can I make a 


diſtinction between this witneſs and a common broker. He is an 
agent who makes a, bargain between two others, and whoſe evi- 
dence is admiſſible from mee, which is a neceſſiy created by 
the parties themſelves. Vid 2d; ; 


Lord Ch. J. -My brothers hire fed: it as a prineiple, upon 


which they reſt their opinions, that there 15 no difference between 
an agent taking to himſelf a part of the priee for which he 
| bargains, 
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Fletcher v. Aingell, ante 117. and the note there annexed. 
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bargains, and taking a commiſſion from his employer upon that 
price. If this principle can be ſupported, I agree that the evidence 
ought to have been received. Let there be a new trial. 


Rule abſolute. 


* 


MichzEL v. PaRESKI. 


WD” any Serjt. ſhewed cauſe againſt a rule calling upon the Plains 
tiff, who was a foreigner and reſident at Daztzich, to give ſe- 
curity for coſts, in an action on a policy of inſurance. Though he 
admitted the general rule that a foreigner ſo ſituated was compella- 
ble to give ſuch ſecurity, yet in the preſent inſtance he contended 
that the Plaintiff was exempted from the rule, as the Defendant, 
had obtained time to plead, and had agreed to take ſhort notice of 
trial, for the laſt ſittiugs in the term; the application therefore came 
too late, as it muſt evidently delay the Plaintiff. 

The Court were very clearly of this opinion, ſaying that as the 


' Defendant had agreed to take ſhort notice of trial, he had waived 


his opportunity of making this application, whieh muſt neceſſarily 
delay the Plaintiff. 


Rule diſcharged. 


LARDNER V. BASSAGE. 


7 OCXKELL Serjt. ſhewed cauſe againſt a rule to ſtay proceedings in 
an action of debt againſt bail on their recognizance, on the 
ground that they had not rendered the principal | which was done 


at a judge's chambers] till after the riſing of the court on the h 


die poft of the return of the writ. This he contended was irregu- 


lar, it being the ſettled practice of the Court to require the render 


to be made ſedente curid. Barnes 82. 1 Will. 270. Impey Pract. 
zd Edit. 502, that probably the reaſon of this regulation was, that 
the principal was originally rendered in court, and when from the 
increaſe of buſineſs, the practice of rendering at a Judge's cham- 
bers was introduced, it was thought neceffary to limit the fame time 
for the render to be made in, as the bail would have been confined 


to if it had been made in court, that no advantage might be gained 


by merely changing the place where it was made: and he allo cited 
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Clayton Serjt. in ſupport of the rule, argued that according to 
the caſe in Barnes it was not neceſſary in debt on the recognizance 
that the Court ſhould be fitting at the time of the render, though 
it was in a/cire facias, and that this point was not before the Court 
in Fletcher v. Aingell; that the reaſon of the thing was in his fa- 


vour, there being no reaſon why a render, if within the number 
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of days required, ſhould not be as well after as before the riſing 
of the Court; and that ſince the render had ceaſed to be in court, 
ceſſunte ratione ceſſat et ipſa lex. 

Upon a reference to the officers, they all agreed that the practice 
was as ſtated in the note in Fletcher v. Angell, and therefore the 


Rule was diſcharged. 


The writ was returnable on the 27th of January, and the ren- 


der on the zoth, which was clearly holden to be right, both days 


being incluſive. 


Owen v. SMYTH. 


We” HIS cafe, which was ſent by the Lord Chancellor for the 
opinion of this Court, ſtated, that in the year 1769, George 
Smyth the elder bad four children, vz. George Smyth his eldeſt ſon 
then married, Nicholas his ſecond ſon then married, John his third 
ſon then unmarried, and Sally his only daughter then the wife of 
Samuel Sandys. | 

That by indentute of feoffment of the 18th of July 1769, cer- 
tain lands were conveyed by George Smyth the father and George 
Smyth the ſon to feoffees, to hold to them and their heirs upon 
ſuch truſts as the ſaid George Smyth the father and George Smyth 
the ſon ſhould appoint, and in default of ſuch appointment as to 
part of the premiſes, to the uſe of George Smyth the father for life, 
and as to the reſidue, to the uſe of truſtees for a term of 60 years, 
and after the death of George Smyth the father and ſubject to the 


term, as to all the lands to the uſe of George Smyth the fon for life, 


remainder to truſtees to preſerve contingent remainders, remainder 
to other truſtees for a term of 500 years, and ſubject to that term 
to the uſe of the firſt ſon of the body of the ſaid George Smyth the 
ſon, on the body of any wife which he ſhould thereafter marry, 
to be begotten, and of the heirs male of the body of ſuch ſon law- 
fully iſſuing, and for default of ſuch iffue, to the uſe of the 2d, zd, 
4th, 5th, 6th, 7th, 8th, gth, 1oth, and all and every other the ſon 

1 = 


IN THE THIRTY-SIXTH YEAR OF GEORGE III. 


and ſons of the body of the ſame George Smyth, on the body of 
ſuch wife to be begotten, and of the ſeveral heirs male of the 
body or bodies of all and every ſuch ſon and ſons reſpectively 
iſſuing &c, and for default of ſuch iſſue, to the ule of truſtees for 
a term of 600 years, and ſubject to that term, to the uſe of Nicholas 
Smyth the ſecond ſon of George Smyth the father for life, remainder 
to truſtees to preſerve contingent remainders, remainder to truſtees 
for a term of 700 years, and ſubje& thereto to the uſe and behoof 
of the jir/t ſon of the body of Nicholas Smyth lawfully iffuing, and 
for default of ſuch iſſue, to the uſe and behoof of the 2d, 3d, 4th, 
th, 6th, 7th, 8th, gth,. ioth, and of all and every other ſon 
and ſons of Nicholas Smyth, lawfully iſſuing, whether born in his 
lifetime, or after his death, ſeverally and ſucceſſively in remainder 
one after another, as they and every of them ſhall happen to be 
in priority of birth, and ſeniority of age, and of the ſeveral heirs 
male of the body and bodies, of all and every ſuch fon and ſons re- 
ſpeaively iſſuing, ſo that the elder of ſuch ſons and the heirs male 
of his and their bodies, ſhall be always preferred and take before 
the younger of the ſame ſons, and the heirs male of his and theit 
body and bodies lawfully iſſuing, and for default of ſuch iſſue to 
truſtees for a term of 800 years, and ſubject thereto to John Smyth 
the third ſon for life, and to his firſt and other ſons in tail male, 
| remainder to the daughter Sally Sandys for life, and to her firſt 
and other ſons in tail, remainder to the right heirs of the ſurvivor 
of George Smyth the father and George Smyth the ſon. 


There were alſo jointuring powers given to George, Nicholas, 


and Jobn, the ſons of George Smyth the father, the words of the 
power, as it related to Jobn Smyth being, © It ſhall and may be 
lawful to and for the ſaid Jobn Smyth, in caſe he ſhall ſurvive 
both the ſaid George Smyth the ſon, and the ſaid Nicholas Smyth, 
and they both ſhalt depart this l. ife without leaving any iſſue male of 
any of their bodies lawfully begotten, by any deed or deeds &c.“ 
The truſts of the term of 800 years were, if the ſaid George 


Smyth the fon ſhould depart this life without leaving any iſſue of 
M his body Tawfully\ begotten as aforeſaid, and the ſaid Nicholas 
r Smyth ſhall happen to have 10 Ie male of his body lawfully be- 
N gotten, born in his lifetime or after his deceaſe, or there being 
e ſuch iſſue male, all of them ſhould happen to die without iſſue male 
j of any of their bodies, before any of them ſhould attain the age of 
« twenty-one years, and there ſhould be iſſue one or more daughter 
a or daughters of the body of the ſaid Nibolas Smyth lawfully iſſuing, 
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then the truſtees of the term, after failure of iſſue male of Nicholas | 


Smyth, and aſter his deceaſe, ſhould raiſe portions &c. 
By the ſame deed, a rectory holden for lives of the Dean of Lin- 
coln was limited to truſtees, to permit and ſuffer George Si th the 
father, to take the rents during his life, and after his deceaſe to 
permit George Smyth the ſon to take the profits during his life, 
and after the deceaſe of the ſurvivor of the ſaid George Smyth 
the father, and George Smyth the ſon, in truft for the iſſue 
male of the body of the ſaid George Smyth the ſon. © And in 
e caſe there ſhould be no ſuch ſon or ſons, or there being ſuch, he 
“ and they: ſhall die before any of them ſhall attain the age 
© of twenty-one years, and without iſſue male, then in truſt to per- 
* mit and ſuffer the ſaid Nicholas Smyth and his aſſigns to receive 
* and take the rents iſſues and profits of the ſame premiſes for and 
during his natural life, in caſe the ſame leaſe ſhall ſo long continue, 
eto and for his and their own proper uſe and benefit, and from and 
immediately after the death of the ſaid Nicholas Smyth, then in 
* truft for the eldeſt or only ſon for the time being of the body of 
« the ſaid Nicholas Smyth lawfully begotten, until ſuch only ſon 
* or ſome one ſuch ſon ſhall firſt attain the age of twenty-one years, 
or die leaving «ſue male of bis body, and then in truſt for ſuch ſon ſo 
te attaining twenty-one or dying leaving i ue male of his body, and for 
&* ſuch iſſue'male, &c. and a leaſe of tithes from the Dean and Ch 
ter of Chrift-church Oxford, was alſo limited in the ſame manner.” 

George Smyth the father and George Smyth the ſon both died, 
the latter without iſſue, and they made no joint appointment. 

Nicholas Smyth the ſecond ſon died, leaving the Plaintiff (a) his 

only ſon and heir at 1 And the queſtion for the opinion of 
the Court was, 

What eſtate the Plintif took in the premiſes | in queſtion? 

On the part of the Plaintiff Williams Serjt. argued as follows. 
It is clear upon the face.,of the: deed, that the intention of the 
parties to it was that the firſt ſon of Nicholas Smyth ſhould take an 
eſtate-tail. This is evident from the jointuring power given to 
Jobn Smyth the next brother to Nicholas, which is that © it ſhall be 
„ lawful to and for the ſaid %u Smyth, in caſe he ſhall ſurvive 
© both the ſaid George Smyth the ſon, and the ſaid Nicholas Smyth, 
* and they bath ſhall depart this life without leaving any iſſue male 
* of their bodies lawfully begotten, by any deed or deeds &c.“ 80 


(a) Who had taken the name of Over. 


BL | * alſo 


IN THE THIRTY-SIXTH YEAR OF GEORGE In. 


alſo the truſts of the term of 800 years are to take effect for the 
railing of portions for daughters, © if the ſaid George Smyth the fon 
* ſhould depart this life, without leaving any iſſue of his body law- 
fully begotten, and the ſaid N:cholas Smyth ſhould happen to have 
& 20 iſſue male of his body, lawfully begotten, born in his lifetime 
* or after his deceafe, or there being ſuch iſſue male, all of them ſhould 
* happen to die without iſſue male of any of their bodies, before any 
of them ſhould attain the age of twenty-one &c &c.“ Thus 
likewiſe the leaſes of the rectory and the tithes are limited to truſs 
tees, in truſt for“ Nicholas Smyth for his life, and after his death, 
in truſt for the eldeſt or only ſon for the time being, of the body 
*'of the faid Nicholas Smyth lawfully begotten, until ſuch only ſon 
or ſome one ſuch ſon ſhall firſt attain the age of twenty-one 
« years, or die leaving iſſue male of his body, and then in truſt for 
*.ſuch ſon fo attaining twenty-one, or dying leaving ſue male of 
His body, and for fuch ://ne male” &c. 

The intention then of the parties appearing upon the deed itſelf, 
it remains to be conſidered, whether the words uſed in the former 
part of the deed in the limitation to, the #2 ſon of tbe body of 
Nicholas Smyth lawfully iſſuing are not proper to give an eſtate- tail? 
Now there are words of inheritance fully ſufficient for that purpoſe ; 


it is not neceſſary to add any others, but by an eafy tranfpoſition, 


the limitation to the ſeveral heirs male of the body and bodies of 
all and every ſuch ſon and ſons reſpectively iſſuing, may be ap- 
plied to the firſt fon of Nicholas Smyth, as well as to any other. 
The only difficulty there is, ariſes from the words © for default of 
fuch iſſue,” which follow the limitation to the firſt for of the body 
of Nicholas Smyth lawfully iſſuing. But thoſe words may be con- 
ftrued to mean the want of ifſue of the firſt ſon of the body of 
Nicholas Smyth, and then ſuch firft fon would take an eftate-tail : for 
the ſame conſtruction was put on the words © for want of fuch 
i te, following a limitation to every ſon and ſons of A. which 


' ſhould be begotten on the body of his wife, in Evans v. Aſtley, 3 Burr. 


1570: and though that was a caſe on the conſtruction of a will, 
yet where the intent of the parties to a deed to uſes, can be clearly 
collected from the deed itſelf, the deed ſhall be ſo conſtrued as to 
effectuate that intent according to the doctrine laid down, Liſe v. 
Gray 2 Lev. 225, Leigh v. Brace Carth. 343, Doe on dem. of Watt v. 
Wainewright 5 Term Rep. B. R. 427. And accordingly in Doe on 
dem. of Willis v. Martin 4 Term Rep. B. R. 39, where the intention 
was plain, and the limitation was in default of an appointment, & to 
the uſe of all and every the child or children equally ſhare and 
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<& ſhare alike, to hold the ſame as. tenants in common and not as 
« jointenants, and if but one child, then to ſuch only child, bis or 


ger heirs or aſſigns for ever,” the Court ſupplied the words 


« their heirs,” from the words * his or ber hcirs,” and annex- 
ed them to the limitation © to all and every the children as 


tenants in common, ſo as to give all the children veſted remain- 


ders in fee. | | | 5 


Bond Serjt. contra. No latitude of conſtruction, nor any 
conjecture as to the intention of the parties can be allowed 
in a voluntary feoffment, beyond the preciſe meaning which 
the particular words uſed in the limitation import, Now as 
the limitation in the deed is to the firſt ſon of the body of 
Nicholas Smyth lawfully iſſuing, without any other words ſus 
peradded, ſuch firſt ſon could only take an eſtate for life, not- 


withſtanding the intent might have been to have given him an 


eſtate- tail: this is a complete ſentence, and then the deed goes on, 
and for default of ſuch iſſue to the uſe and behoof of the ſecond, 
third and other ſons. in ſucceſſion, and of the ſeveral heirs male of 
the body and bodies of all and every ſuch ſon and ſons reſpectively 
iſſuing, and the heirs male of his and their bodies reſpectively 
iſſuing.” Now the words © for de efault of /t ich | Me, begin a new 
and diſtin& ſentence, and though they appear to mark the event 
in which the limitation to the other ſons ſucceſſively in tail male 
is to take effect, for the words /uch fon and ſons” clearly relate 
to the ſecond, third and other ſucceeding ſons, yet whatever impli- 
cation may be made in a will, in favour of the intention of the 


teſtator, as in Evans v. Aftley, the Court will not give an eſtate-tail 
by implication in a deed. In Doe v. Martin the conſtruction was 


made without any violence, merely by pointing the ſentence, and 
coupling the two branches of it together, and referring the word 


&« heirs” to both. But the deed in that caſe was totally different 


from the preſent. As to. the argument attempted to be drawn 
from the limitation of the leaſehold property in the other parts of 


the deed, the true concluſion from thence is, that as the parties 


intended by the terms there uſed, that the firſt ſon of Nicholas Smyth 
ſhould take ſomething more than an eſtate for life in that ſpecies 


of property, ſo where other terms are uſed in the former part of 
the deed, they intended that he ſhould have but an eſtate for life in 


the other property. 
Lord Ch. J. EYR E. I think this is one of the cleareſt caſes 1 


ever ſaw: there is demonſtration plain on the face of the feoffinent, 
that it was s 406 intent of the parties that an eſtate-tail ſhould be 


limited 
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limited to che eldeſt ſon of Nicholas Smyth. The argument on the 


part of the Defendant has occaſionally ſhifted, ſometimes admitting 


the intent, but contending that the words uſed were not ſufficient to 


effectuate that i intent, which I thought was the true way of conſider- 
ing the queſtion, and ſometimes denying the intent itſelf, But no 
man can read this deed without ſeeing the intent I have mentioned, 

though by ſome ſtrange , blunder the uſual words are omitted? 1 
indeed it had ſtopped at the limitation to the firſt fog of Nicholas, 
I ſhould have agree. \ with the.counſel for the Defendant; for it cer- 


tainly does not follow, that becauſe one can ſee an intent on the 


face of a deed, therefore, that. the words uſed are ſuſſieient to effec- 


tuate that intent. But the intent here does not reſt. on the firſt 


expreſſions, but, the other parts of the deed reſpecting the truſts 
and other limitations, which were ably diſcuſſed 'by. my bro 
ther Williams, refer to an eſtate-tail in the firſteſon of, Nicholas 
Smyth. The intent then being plain, the queſtion is whether 
ye. can find ſufficient words? I for one adhere to the rule 
which forbids the railing eſtates by implication in deeds, and 
think that we ought not to grant the ſame indulgence to inac- 
curacy in the conſtruction of deeds, as we do in wills. But here it 
is not neceſſary to reſort to implication, or to inquire whether the 
ſame latitude is to be allowed to conveyances to uſes, as to wills. 

For here there are ſtrict technical words capable of being applied 
to the limitation to the firſt ſon of the body of Nicholas Smyth, fo 
as to give him an eſtate-tail, The limitation is to the firſt fon, and 
for default of ſuch iſſue the whole line of ſons is taken in without 
any particular limitation to them and the heirs of their bodies 
nominalim, but it is * to the ſeveral heirs male of the body and 
« bodies of all and every ſuch ſon and ſons reſpectively illuing.” 
Fortunately it is not ſaid © to-the heirs male of the body and bodies 
of ſuch ſecond, third, and other ſons &c;” if it had been ſo, perhaps 
it could not, have been got over. But the limitation is to the heirs 
male of the body and bodies of © every /uch ſon. Now the caſe of 
Doe v. Martin, is an authority to warrant the application of thoſe 
words to the limitation to the firſt ſon of Nicholas Smyth, as well as 
to the others. But this caſe is ſtronger than Dee v. Martin, for it 
does not even require the aſſiſtance of punctuation. Upon the 
whole therefore it is clear that the Plaintiff took an eſtate-tail under 
the limitation in the deed to the firſt ſon of the body of Nicholas 


Smyth. 


HEATH J. of the ſame opinion. 
RookE J. of the ſame opinion. 
Vor. II. * 
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The certificate accordingly ſtated, that the Plaintiff took an 
eſtate in 1 tail-male f in the lands in queſtion. 


L Gab qui tam v. PRXRXx XW. 


ARSHALL Serjt. obtained a rule to ſhew cauſe, why the pro- 
ceedings in this action ſhould not be ſet aſide, on the ground 
that the Plaintiff, who was not an attorney, ſued in his own right 
on a penal ſtatute, without any attorney, and yet ſubſcribed the 
notice upon the proceſs, © John La Grue attorney for the Plainti F. 1 

Le Blanc ſhew¾ed cauſe, obſerving that the parties were obliged to 
appear in perſon at common law, and that it was not till the ſtat. 
Wes. 2. c. 10. was paſſed, that liberty was given to ſue or defend 
by attorney (a). But ſtill it continued optional either to ſue in 
perſon, or by attorney. 

Marſhall in ſupport of the . inſiſted that whatever might 
have been the antient practice, the uſage of many ages and 
the ſeveral ſtatutes impoſing duties on attornies, warrants to 
ſue and the like, had rendered that which was permitted only 
by the ſtat. Wep. 2., now indiſpenſible: that it would be of miſ- 
chievous conſequence, if perſons ſuch as the Plaintiff, who was 
deſcribed in the affidavit to be in low and indigent circumſtances, 
were permitted to practice and bring actions on penal ſtatutes in 
their own names, on whom notices &c could not be ſerved, with- 
out an attorney, who being an officer of the Court, was liable to 
be puniſhed for any miſconduct. Beſides, the peril of coſts was a 
reſtraint on bringing frivolous actions; but if the Plaintiff ſhould 
not have an attorney of his own to Pay, it would leflen that re- 
ſtraint very conſiderably. But | 

The Court clearly held, that the right of parties to ſue or de- 
fend in their own name (5) ſtill remained the ſame as at com- 
mon-law ; that a penal action was the ſame as any other in that 
reſpect; and as to the Plaintiff calling himſelf the Plaintif”s at- 
torney in the notice on the proceſs, it was only a compliance 
with the directions of the ſtatute (c) as ee as the caſe ein 


admit. 


Rule diſcharged. | 


| (#) At common law, the king by virtue | appointed by the juſtices. Co. Litt, 121. 4. 
of his prerogative might empower either the | 2 1. 249. . 
Plaintiff or Defendant to appoint an attor- (%) Vide Sayer Rep. 217. bye . 
ney, by the writ of gedimus poteſtatem de at- Lig bifvot. 13 
tornato faciendo. F. N. B. 59. So allo the party | (e) Stat. 2 Geo. 2. c. 23. f. 224. 
being preſent might name a r-/þon/alir'to be e TON 


IN THE rar sixrn YEAR oF GEORGE It. 


«£4 a 
- * 1 - 
” 1 1 7 4 4 " > . = — I. — # . : 
* * * \ A . * = « © 2 { 
1 2 At a 
m, . 2 ie 


King qui tam vs. Pacxv. 


N his action ö debt for the penalties of = Lottery Ad, 
27 Geo. 3. c. 1. which was commenced by bill in the King's 
Bench, and removed i into this court by habeas corpus, and i in which 
the Defendant * was holden to bail for 50 J. a rule was obtain- 
ed to ſhew cauſe why the proceedings ſhould not be ſet. aſide 
for irregularity, on two grounds, firſt, that the writ did not ſtate 
the amount of the penalties ſued for, or the cauſe. of action; and 
ſecondly, that it did not ftate the Plaintiff to be an officer appoint- 
ed by the commiſſioners of ſtamp duties. The firſt objection was 
founded on the 27 Ces. 3. c. 1, the ſecond on the 33 Geo. 3. 
c. 62. The former ſtatute, / 2, after giving the action, goes 
on to ſay, „and upon every ſuch action bill plaint ſuit or in- 
formation a capias or other writ ſhall and may iſſue, 7he ff. fro- 
G'cefs ſpecifying therein the amount of the penalty or penaltics Jued for, 
& zohercof an affidavit ſhall be firſt duly made and filed tc. The 
latter ſtatute, , 38, enacts that no action ſhall be commenced on 
any of the laws touching and concerning lotteries, unleſs the ſame 
be commenced and proſecuted © in the name of his Majeſty's 
« Attorney General, or in the name or names of ſome officer or 
% officers af pointed by the faid commiſſioners of the lamp duties,” 
The pluries bill of Middle eſex on which the Defendant was 
holden to bail, was as follows, —* 1Middleex to wit. The ſheriff is 
« commanded, as often he hath been commanded, to take William 
« Pacey and Fohn Doe, it they be found in his baili wick, and 
„that he keep them ſafely ſo that he may have their bodies 
before the lord the king at IFe/tminfier, on Friday next after 
« the Morrow of All Souls to anſwer to Richard Ring, ⁊cbo is ap- 
Y pointed by the commiſſioners of his majgſtys ſtamp ' duties, ts proſe 
« cute in this bebalh, as well for himſelf as for his ſaid majeſty, in 
«a plea of treſpaſs ; and alſo to a bil of the ſaid Richard to be ex- 
« hibited againſt the ſaid William for gool. debt, according to the 
* cuſtom of the court of the ſaid lord the king, before the king 
« himſelf, and that he then have there this precept. By bill. 
| „ MANSFIELD and Way.” 


The affidavit of the informer was, © That during the drawing of 
the laſt Engliſh lottery, the above-named Defendant incurred 


divers pecuniary penalties to the amount of Fool. by inſuring, 
* 3 6 by 
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< by himſelf his clerks or agents, divers tickets in the ſaid lottery, 
&« contrary to the n of the ſtatute in that cale made and pro- 
e vided.” Mt 

In ſupport of the firſt des Adair Seri argued, that as the 
ſtatute 27 Geo. 3 required the firſt proceſs to ſpecify the amount 
of the penalty, it ought to ſtate that the debt was incurred by 
a penalty, and cited the caſe of King v. Horne, 4 Term Rep. B. R. 


349: and to ſhew that the application was not too late, after bail 


was put in, Goodwin v. Perry, 4 Term Rep. B. R. 577. With 


5 regard to the ſecond objeclion, he ſaid it did not appear 


to be the meaning of the Legiſlature, to authorize the com - 
miſſioners of ſtamps to appoint whom they pleaſed to bring 


the action, but the Plaintiff muſt be ſome known officer, for the 


ſame reaſon that made it neceſſary to ipecify the amount of the 
penalties in the firſt proceſs, namely that the king might not be 


| defrauded of his ſhare of the penalties by a compromiſe between 
| the Plaintiff and Defendant. But to maintain this objection no 


caſe was, cited: and indeed when the rule was moved for, the 
Court were clearly of opinion that the objection was groundleſs; 


it was difficult they ſaid to define what an officer was, as mentioned 
in the ſtatute, but that a perſon authorized by the commiſſioners 
of the ſtamp duties, was for this purpoſe an officer. 


Le Blanc and Williams Serjts. on the other ſide, contended that 


as the cauſe of action and the penalties were ſpecified in the 


affidavit, the ſtatute was complied with, and it was not neceſſary to 
repeat them in the proceſs; it was ſufficient therefore that the 
ac etiam in the bill of Middleex was for 5ool. debt, which was the 
amount of the penalties. And they obſerved that the bill of Mia. 
aleſex in King v. Horne, which they produced in court, was ſimply 
in a plea of debt” without ſpecifying the amount of the penalties, 
which was evidently contrary to the ftatute. 

Lord Ch. Juſt. Eyre. We all think that we are not concluded 
by the caſe of the King v. Horne, and that on a mere view of the 
ſtatute, it is ſufficient to ſtate in the writ the ſum which is ſued for 
as the debt. If we go farther, and hold that it is neceſſary to de- 
{cribe this ſum as being the amount of certain penalties, we muſt 
go on and require the ſtatute to be particularly ſet forth. But it 
cannot be ſuppoſed, that if this had been the intent of the Legiſla- 
ture, it would have expreſſed itſelf ſo looſely in the ſtatute. It 
would therefore be wrong to put that conſtruction upon it, unleſs 
we were forced to do fo by the words of it, There is no hardſhip 


in 
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in the contrary conſtruction, for where the party has notice by 
the affidavit to hold him to bail, for what he is ſued, he is not miſ- 
led or taken by ſurpriſe, and the Court being informed of the cauſe 
of action, i is enabled to take care of the king's ſhare of the penal- 


ties. 


my —— 


earn. and Rooks J. of the ſame opinion. 


Rule diſcharged, 


Grexas v. MxEyER. 


HIS was an adtion brought by a Dutch ſeaman _— the 
maſter of a Dutch ſhip for wages. The Plaintiff entered on 


board the ſhip at Rotteruam, on a voyage from thence to Barcelona, 


and back again from Barcelona to Rotterdam. In Auguſt 1793, the 


. ip ſailed from Rotterdam for Barcelona, where ſhe delivered her 


outward bound cargo, and took in another, with which ſhe failed 
for Rotterdam, but on her return was- ſtopped by an Engliſh ſhip 
of war, brought into port, there detained a conſiderable time and 
afterwards ſold. On that occaſion, the commiſſioners appointed 
under the act 35 Geo. 3. c. 80. to regulate Dutch property, called 
on the Defendant to deliver in accounts of the wages due to the 
mariners, in order that they might be paid out of the proceeds of 


the ſale. The Defendant accordingly made out a certificate of the 


wages due to the Plaintiff, but calculated them as due only for the 


voyage from Bareclona to London in conſequence of general direc- 


tions from the commiſſioners to the maſters of all Dutch ſhips de- 
tained, not to reckon them upon the whole time from the ſailing of 


the chip from the ſirſt port, but from the port where the cargo which 


was on board at the time of the detention was taken in. The ſhip 


had been out from Rotterdam twenty-four months and ſeven days, 


eighteen months and ſeven days of which time were allowed for by 


the commiſſioners, and this action was brought to recover the wages 


due for the remaining ſix months for the voyage from Barcelona 
to Rotterdam, the freight for which the Defendant admitted he had 
received, but inſiſted that he was not liable to be ſued in this coun- 
try, and that the Plaintiff ought to reſort to the courts of Holland 
for his remedy. This objection was grounded on the ſhip's 

Vol. II. 7Q 


articles, 


Weane/day, 
Feb. 10th. 


Foreign ſea- 
men at a fo- 
reign port 
enter into ar- 
ticles with 
the maſter, 
who 1s alſo 

a foreigner, 
for a voyage 
on board a 
foreiga ſhip, 
and thereby 
agree, 
amongſt 
other things, 
not to inſtitute 
any /uit 
againft the 
maſier in fo+ 
reigu COun- 
tries, or 

cite him 
befcre any 
judge or ma- 
gittrate, but 
that they will - 
abide by the 
maritime code 
cf therr ovn 
country, and 
the aajudica- 
tian of their 
Den cou . 
tiaving made 
chis agree- 
ment in their 
own country, 
they cannot 
Mata an 
action in 
England 
againſt the 
matter for 
wages, 
tnough the 
ſhip and car- 
ge be confi. 
cated in an 


Engli/h port, and the voyage thereby ended. 


| 
l 
! 
| 


— 


CASES IN HILARY TERM 


-oÞ articles, which a8 tranſlated from the Dutch were in'the follow 


ing terms: 
« We the underwritten 0 and mariners nn to 


« have hired ourſelves in the ſervice of the ſhip Catharine Quirina” 
«< commanded by captain Hendrick Meyer, now lying at Rotterdam 


« and deſtined to Barcelona and all ſuch places bays and ſea-ports 
« as the captain may deem moſt expedient to his owner's intereſt, 
c for the monthly wages agreed on and hereunder ſpecified, and to 
« ſail with convoy, the full month commencing from the day of 
<« the date hereof, and the voyage to end and be completed when we 
« ſhall have returned with our ſaid ſhip to this city or in any ſea-port 
* of this. country, and that the cargo on board be unladen, and we 
« duly diſcharged by our ſaid captain. But in caſe that one or 
c more complete voyages be made out of the country, the captain ſhall 


<« at every ſecond place of delivery ſecure to us two thirds of our 


« wages, by an order on his purſer or correſpondent reſident here, 
« and the remaining third on the diſcharging and paying off the 
crew. But if the captain ſhall be obliged to touch at different places 
« and ſhall there load or unluad ſome goods, it is not to be conſidered 
e as the performance of perfect voyages.” 

There then followed fome regulations reſpecting the diſcipline 
of the ſhip, and afterwards the following article: 

None of us ſhall inſtitute any ſuit againſt the maſter of the ſhip 
in foreign countries, or cite him before any judge or magiſtrate, but 
&« ſhall from thenceforth be bound to abide by the ordinances of the ma- 
„ ritime code of this city, and the adjudication of the noble court of 
« Holland.” Laſtly we the underwritten reſpectively, and each 
cc for himſelf acknowledge, that we have bound ourſelves under the 
„ hereinbefore ſpecified conditions, and that we have now received 
« one month in advance of our ſtipulated wages, and have ſubſcribed 
e theſe with our uſual nn, ; done at Rotterdam the * of 
Auguſt 1793. 

The Chief Juſtice was of opinion at the trial, that as the - Plaintiff 
had agreed by the articles not to ſue the maſter in any foreign 
country, the action could not be maintained; his Lordſhip there- 


fore directed a nonſuit, ſubject to the opinion of the Court, on the 


facts above ſtated. 


A rule having been granted to ſhew n why the nonſuit 
mould not be ſet aſide, and a verdict entered for the Plaintiff, 
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Adair Serjt. ſhewed cauſe. By the terms of the articles, though 
Barcelona was the deſtined port, yet the maſter was at, liberty to 
go to any other port he might think expedient. It was, therefore 
in the contemplation of the parties that the ſhip might go to any 
other foreign country. With this in view, they enter into a ſplemn 
engagement not to inſtitute any ſuit, againſt the maſter in any 
foreign country, but to abide by the maritime code of Rotterdam, 
and the adjudication of the court of Holland: and having ſo done 
they cannot be permitted to ſue in the courts of this country, in 
direct violation of their engagement. It is not neceſſary to reſort 
to the laws of Holland to aſcertain the validity of this contract, 
for if it had been executed in England, it would be binding. It is a 
juſt and reaſonable contract, as it would be productive of great 
hardſhip and inconvenience to the maſter, if he were to be ſued in 
a foreign country where he had no funds to anſwer the demand. 
If a ſhip is taken or loſt before any complete voyage is performed, 
the mariners are not intitled to any wages at all, though by a con- 
ſtruction favourable to them, one voyage is divided into two, 
namely, the outward and homeward bound voyage; it would there- 
fore be very doubtful whether the Plaintiff could have recovered 
any part of his wages for the former eighteen months, if it had not 
been given him by the bounty of the crown. 


Le Blanc Serjt. contra, As the Defendant received freight for 


the outward-bound voyage, and as freight is the mother of wages, 
the laſt argument uſed on the part of the Defendant falls to the 
ground. The only queſtion is Whether the articles will prevent 
the Plaintiff from bringing an action in this country? It is not a 
deed under ſeal, but merely a written agreement, which may be 
conſtrued according to the circumſtances of the caſe, and the nature 
of the voyage performed. The meaning of the latter clauſe is, 
that the mariners will not ſue before the end of the voyage, not 
that they will not ſue at the place where the voyage 1s ended. It 
is true that the articles conſider the voyage as to be ended in Hol- 
land, but they do not provide for the caſe which has really hap- 
pened, that of the voyage being ended in another country, Sup- 
poſe the maſter had diſcharged the men here and remained here 


himſelf, without their having the means of returning to /7olland, 


they could not in that caſe have been obliged to ſue in Holland, 
where neither he nor they were reſident. Or ſuppoſe the ſhip to 
be ſo damaged in a foreign port, as to make it neceſſary to fell her 
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and the cargo, and the maſter had received the money, ſurely the 
mariners might have ſued at that place. And it was holden in 


Chandler v. Grieves (a), in this court, that where a ſeaman was pre- 
vented by an accident from performing the whole voyage, 


he was ſtill intitled to his wages for the whole. The ſhip in the 


preſent caſe, was neither taken in battle nor loſt, but the voyage 


was ended, and if the ſeamen can ſue no where but in Holland, the 


captain muſt provide ſome means of conveying them to that coun- 


try. But being a ſtranger in this country, he cannot do that when 
his ſhip is taken from him. 


Lord Ch. J. Although no perſons in this country can by an 
agreement between themſelves exclude themſelves from the juriſ- 


(a) CHANDLER . GrIEVvEsS, in C. B. Hil. 
32 Geo. 3. 

This was an action of aſſumpſit for a ſea- 
man's wages. The facts of the caſe were, 
that the Plaintiff was a ſeaman on board a 
ſhip, which was articled for and failed upon 
a voyage from London to Honduras, from 
thence to Philadelphia in North America, and 
from thence back again to England. The 
articles were drawn in the uſual form, 
While the ſhip was in the Bay of Hondaras, 
the Plaintiff received ſo violent a blow, from 
a piece of timber accidentally falling upon 
him while he was on board, that he was en- 
tirely diſabled from doing any duty what- 
ever. On the arrival of the ſhip at Phila- 
del bia, he was put on ſhore, and there left, 
and his wages paid-him vp to that time, but 
this ation was brought for the whole wages, 
including the remainder of the voyage, viz. 


from Philadelphia to England. 


Lord Loughborough was of opinion at the 
trial, that as the Plaintiff had not performed 
the whole voyage, though without any de- 


fault on bis part, he was not intitled to 
wages for the whole. The jury took a mid- 


dle courſe, and gave a verdict for the amount 
of the wages, up to the time when the ſhip 
left Philadelphia. 

In Michaelmas Term 32 Geo. 3. a rule was 


granted to ſhew cauſe, why the verdict 
ſhould. not be ſet aſide, and a new trial 
granted, and now Bond Serjt. ſhewed cauſe, 


contending that the Plaintiff was intitled to 
wages for the whole voyage, on two grounds; 


firſt that in general, by the common law, no 


| dition of the king's courts, and though it muſt be admitted that 


contract for wages was apportionable ; ſe. 
condly, that in particular by the law marine 
and uſage of the ſea, contracts for ſeamen's 
wages could not be apportioned. To eſta. 
bliſh the firſt point, he cited, Bro. Abr. ft. 
Apportionment pl. 13, id. tit. Lavourers, pl. 48, 
id. tit. Contract, pl. 31. 3 Vin. Abr. 8& g 


Burr. Settl. Caſes 675. Rex v. the Inbalit- 


ants of Madington. In ſupport of the ſecond, 
15 Vin. Abr. tit. Mariners 234. Miege's Laws 
of Oleron, p. 5. J. 7. p. 8.J/. 19. Malyne's Lex 
Merc 103. c. 22 ; and he obſerved that the 
laws of Oleron were received by all nations 
in Europe, 1 Black, Comment. 419, 4 Black. 
Comment. 423, and ought to prevail in the 
preſent caſe, 

The Court ſaid, that clearly the law ma- 
rine ought to be followed in the conſtrue- 
tion of the contract, and they directed an 
inquiry to be made in the Courts of Admi— 
ralty, whether according to the uſage there 
adopted, a diſabled ſeaman in ſimilar cir- 
cumſtances wou!d be intitled to wages for 
the whole voyage, or only up to the time 
when he was ſo diſabled? 

On this day the counſel for the Defendant 
ſtated, that in purſuance of the direction of 
the Court an inquiry had been made as to 
the uſage of the Admiralty, and that in 
every inſtance there to be found, a ſeaman 
diſabled in the courſe of his duty, was 
holden to be intitled to wages fer the whole 
voyage, though he had not -performed the 
whole, In conſequence of which 


The rule was diſcharged. 
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contracts are tranſitory, and that a perſonal action follows the per- 
ſon, and that the contract in queſtion is of ſuch a nature, as to be 
agreable to our laws, yet when the parties who are foreigners, bind 
themſelves, in their own country, not to ſue in any other, and when 
by ſuing here they put the Defendant under an intolerable hardſhip, 


I think we ought to look into the contract, in order to ſee what 


effect it would have, and how it could be enforced in the country 
where it was made, that we may not do any thing here unjuſt or 
contrary to the laws of that country. Now it appears to me to be 
good according to my apprehenſion of thoſe laws, or at leaſt as there 
is no evidence to ſhew that it is not good, we muſt preſume it to be 
ſo. Then the firſt thing that ſtares us in the face is, an agreement 
that they will not reſort to our laws. There is nothing unreaſon- 
able in this; the parties are domiciled in Holland, the contract is 
to perform the whole voyage ending in Holland, and to ſeek their 
remedy in their own courts of juſtice, As a maritime contract it 
is clearly a beneficial one, as it creates an additional tie on the ſea- 
men not to leave the ſhip in any part of the voyage. Then if the con- 
tract be agreable to the laws of Hollaud, what are the particular 
circumſtances of the caſe? The ſhip and cargo are ſeized, but the 
men are not made priloners, but are at liberty to return to their own 
country. Now it 1s obvious that the maſter would be placed in a 
very cruel ſituation, if after the ſhip and cargo were confil- 
cated, he was to be ſued in a foreign country for wages for a 
voyage, the proceeds of which might be either remitted, or on 
board the ſhip ſo confiſcated: the effect of it might be to cauſe him 
to lie in a foreign gaol, perhaps for life. It ſeems therefore to me 
more reaſonable to ſend the parties to their own country, there to 
purſue their remedy. 
HEATH J. of the ſame opinion. 


ROOkE J. There is no doubt of the right of the Plaintiff to 
the wages, the only queſtion is whether the Defendant is liable to 
be ſued here. Now the words of the articles are poſitive, that the 
mariners will not inſtitute any ſuit in foreign countries, but will be 
bound to abide by the ordinances of the maritime code of Rozter- 
dam, and the court of Holland. If fo, the conſtruQion contended 


for by my brother Le Blanc, with reſpect to the voyage being 


ended in another country, is unfounded. There is nothing to 
prevent the parties from going to Lollaud: and as to the ſuppoſed 
caſe of the captain not being there, if the law of Holland is like 
that of our own country, which we muſt for this purpoſe take it to 
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be, the owners would be liable to the ſeamen, though the maſter 


were abſent. The hardſhip thrown on the maſter by a contrary 
conſtruction, would be grievous in the extreme. I therefore think 


that the nonſuit was right. 
Rule diſcharged. 


PARROT T one &c. v. SPRAGGON and Another. 


[In the Exchequer Chamber. In Error. ] 


N an action by bill as of Trinity Term 34 Geo. 3. againſt an attor- 
ney in the King's Bench, as acceptor of a bill of exchange, 
judgment went by'default, and a writ of error being brought, the 
error aſſigned was, that there was no bill filed between the parties 


in Trinity Term 34 Geo. 3. to warrant the declaration and judgment, 


upon which a certiorari iſſued, reciting the error aſſigned, and re- 
quiring the Chief Juſtice of the King's Bench to certity whether 
there was any ſuch bill between the parties, filed of record in that 


court in Trinity Term 34 Geo. 3. The return to the certiorari ſtated 


e that it did not appear that any bill was filed of record between 
« the parties in the ſaid Trinity Term in the 34th year of Geo. 3. 
„Rut by the ſaid file of bills of Trinity Term aforeſaid, it appeared 
&« that à bill was filed of the aforeſaid Trinity Term between the 
e parties, in the vacation of the aforeſaid Trinity Term, to wit on 
te the 11th day of October in the faid 34th year of his ſaid majeſty's 
4 reign, as by the ſaid bill &c. would appear.” 

Wood for the Plaintiff in error. By law no bill can be filed in a 
court of common law, in vacation; but it muſt be in term. This 
appears from the form of it, which ſtates the Defendant as being 
preſent in court, which cannot be in the vacation, when the court 
does not fit. If a bill therefore be filed in the vacation ſtating the 
Defendant as being then preſent in court, there is a contradiction 
on the record, which is the caſe here. It is neceſſary that the bill 
ſhould be filed to wargant the proceedings. Thus the ftatute 
4 Ann c. 16. J 2., extends the ftatutes of Feofarls © to judgments 
& „ default, provided there be an original writ or / duly filed,” 
and in contemplation of law, that muſt be in term. It is true, in 
practice bills are often filed in vacation as of the preceding term, 


and that the ſame practice prevails aunc pro tunc with reſpect to the 


declaration and other parts of the pleadings, but a court of error 


cannot take notice of that practice unleſs it were certified on the 
Tx record ; 
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record-; they can only look to the record ; and upon this record it 
appears as a fact by the return to the certiorari, that the bill was not 
filed in term, but in vacation. If the return had been only, that a 
bill was filed of Trinity Term, the Court would not have inquired 
whether it was really filed in term or not: but they cannot reject 
any part of the return as it now flands, If it appeared on re- 
cord, that a declaration or plea &c. were delivered or filed in vaca- 
tion, it would be clearly erroneous, as it would tend to invert the 
whole judicial arrangement of the country. All proceedings at 
law muſt appear to be in term, when the courts of law are open, 
and not in vacation when they are ſhut. Another objection to the 
record is, that the return does not ſtate whether /#c a bill was filed 
as would warrant the declaration and judgment, the bill ought to 
have been ſet out verbatim, to ſhew to the court, that there was no 
variance, but that /acþ a bill had really been filed as would juſtify 
the entry on the record; but the return merely is, that à bill was 
filed. 
The counſel who was going to argue on the other ſide was 

ſtopped by the Court. 

Lord Ch. Juſt. Eyre. The argument for the Plaintiff in error 
is an ingenious one, as it is admitted to be the practice of the 
Court. of King's Bench to file bills in vacation as of the preced- 
ing term, and the return to the certiorari ſhews that there is a 
bill filed of the term preceding, it is not neceſſary to inquire into 
the preciſe time when it was filed. The real queſtion is, whether 
there is a bill on the file of that term, and if there is, this Court 
will not inquire how it came there. As to the other objection, 
if the certiorari had been to certify whether there were any defect 
in the bill itſelf upon the record, ſuch a retura would have been 
imperfect, but as the caſe flands, it is wholly immaterial. 


Judgment affirmed. 


Nichols ON v. GouTHIT. 


SSUMPSIT by the indorſee againſt the indorſer of a pro- 
miſſory note, which was made on the 3d of March 1793, by 
William and Samuel Green for 504, payable to the Defendant at 18 
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debt owing from A to C, by indorfing a promiſſory note made by 4 payable to B at the houſe of D. 


The note is accordingly ſo made and indorſed with the knowledge of all parties. 
Juſt before it becomes due, B; being informed that O has no effects of A in his hands, 
ſend the note to him B, and ſays he wil! pay it. 


de ſires D. to 


C cannot maintain an action againſt B, on the note, without having uſed due diligence in preſenting 
the note as ſoon #s it was due to D, for payment, and in giving immediate notice to B, of the non-pay- 
ment by D: for B has a right to 1nfilt on the ſtrict rule of law reſpecting the indorier of a note, notwich- 
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months, at the houſe of Drury and Co.; the Defendant indorſed it it to 
Burton, and he to the Plaintiff. The facts of the cafe were, that the 


Greens being conſiderably indebted to various creditors, and among 


the reſt to the Plaintiff, it was agreed that their debts ſhould be paid 
by inſtalments, the laſt of which Burton and the Defendant under- 
took to guarantee, for which purpole the note in queſtion was in- 
dorſed (with others to other creditors) by them as a ſecurity for 
the debt due to the Plaintiff. A little time before the note became 
due, the Defendant knowing that Drury and Co. had no effects in 
their hands of the Greens, directed them to refer the perſons who 
ſhould preſent the notes at their houſe for payment, to him, and he 
would pay them. Many of the notes were accordingly brought 
tothe Defendant when they were due, and were paid. But the note 
in queſtion, though due on the third of Ofcber 1794, was not 
demanded at the houſe of Drury and Co., till the ſixth of that 
month, on which day it was preſented to the Defendant, though 
the parties all lived near each other. If it had been preſented to 
him when due, it would have been paid, as Burton had lodged 
a ſufficient ſum of money in his hands for that purpoſe, but which 
he paid away, when he found the note did not come to him as 
he expected. 


At the trial it was objected, that the Plaintiff had been guilty of 
laches, as he had neither demanded payment of the note at the 
place where it was payable, in due time, nor given notice to the 
Defendant of non-payment by Drury and Co., and therefore could 
not recover. | 


But the Chief Juſtice was of opinion that under the particular 
circumſtances of the caſe the ſtrict rule of law might be diſpenſed 
with, for as the Defendant knew from the beginning of the tranſ- 
action, that Drury and Co., at whoſe houſe the note was payable 
had no effects of the Greens in their hands, as he had undertaken to 
guarantee the payment of a debt by means of the note, and had 
provided money for that purpoſe, he could not be injured by the 
delay of the Plaintiff, from the third to the ſixth of Ofcber ; and 
with reſpect to the want of notice, his Lordſhip thought, that as 
the Defendant had himſelf deſired Drury and Co., to ſend the 
notes to him for payment, he had either waived the neceſſity 
of notice, or at leaſt muſt be conſidered as having had notice 
by anticipation ; and a verdict was found for the Plaintiff, 


A rule having been obtained to ſhew cauſe, why the verdict 
ſhould not be ſet aſide, and a nonſuit entered, Bond Serjt. in 
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ſhewing” cauſe relfed on the opinion of his Loy at Nif Prins, 
which is above ſtated, | , 


WT, 


In favour of the rule Cockell nd "Ph Se erjts. 3 that 
the rule of law which required both a demand as ſoon as the 
note became due, and immediate notice in caſe of non-payment 
could not be diſpenſed with, and in the preſent inſtance there had 
been neither. Unleſs ſuch demand be made on the maker, and 
notice given to the indorſer as early as poſſible, no period can be 
fixed when the liability of the party ſhall ceaſe. It is true that 
where the drawee of a bill of exchange has no effects of the 
drawer in his hands, notice of non=-acceptance or non-pay- 
ment need not be given to the drawer; yet the rule with reſpect 
to an indorſee is totally different, to whom notice of the default of 
the drawee muſt in all caſes be given, in order that he may ſeek his 
remedy againſt the drawer, or any prior indorſer. Thus, though 
it is not neceſſary to preſent a bill for acceptance before the day 
of payment, yet if it be preſented for acceptance before that day, 
and the drawee refuſes to accept it, immediate notice of ſuch re- 
fuſal muſt be given to the indorler, to make him reſponſible, 5 Burr. 
2670 Blefard v. Hir, Term Rep. B. R. 712 Goodall v. Dolley. 
But in truth there is no analogy between bills of exchange and 
promiſſory notes, in their nature or original creation. A bill of 


exchange is a rndife? by 4 of a debt due to him from B, to C.; 


a promiſſory note is an acknowledgment by A of a debt due from 
him to B, and a promiſe to pay it. The reſemblance between the 
two inſtruments begins only when the note is indorſed: © for then,” 
(to uſe the words of Lord Mansjield in Heylin v. Adamſon 2 Burr. 
676,) © it is an order by the indorſer upon the maker of the note 
< to pay to the indorſee. The indorſer only undertakes, in caſe the 
% maker of the note does not pay: the indorſee is bound to apply to 
the maker of the note; he takes it upon that condition, and if after 
the note becomes payable, he is guilty of a neglect, and the maker 
becomes inſolvent, he loſes the money, and cannot come upon 
« the indorſer at all.” As to the particular circumſtances of the 
caſe, when it was agreed that the Defendant ſhould become a 
ſurety for the Greens by indorſing a promiſſory note, it mult have 
been underſtood by the parties that as he ſtood in the character of an 
indorſer, he had a right to inſiſt that the holder of the note ſhould 
uſe due diligence, before he ſhould be ſued: for it is a clear rule, that 
the mere knowledge of the indorſer that a bill or note has been or 
Vol. II. * 78 will 
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will be diſhonored, will not be equivalent to, nor does it diſpenſe 


with notice to him from the holder. 
Lord Chief Juſtice. That the juſtice of this caſe. is with the 


Plaintiff, there can be no doubt. The Defendant agreed to guarantee 
the payment of a debt by inſtalments; it was clear that the Greens 


were infolvent, and the meaning of the parties was- that in that 
event the debt ſhould be paid by the Defendant. The difficulty 


ariſes from the mode which they have choſen in which the 


guarantee ſhall take place, by the indorſement of a note. The 
queſtion then is, whether when the guarantee is taken in this 


ſhape, all the legal conſequences do not follow ſo as to limit its 


generality? Upon conſideration, I cannot ſay that they do not 


follow, and they require a demand on the maker, and notice to 
the indorſer within a reaſonable time. Now though there were 


both in this caſe, yet neither was in reaſonable time. The rule of 


law therefore muſt prevail, and that will. diſcharge the Defendant, 


When he applies to Drury and Co., and is appriſed that there are 
no effects in their hands, he ſays © ſend the notes to me and J will 
pay them.“ Now this ſeems to be the ſame as ſaying © 1f the 
notes are preſented to you for payment, I will pay them.“ But 
this muſt be conſtrued to mean, that if they were duly preſented 
he would pay them. There is nothing to ſhew that he meant to 
pay them at whatever time they ſhould be preſented. The con- 
verſation between theſe parties ſeems to have been nothing more 
than an acknowledgment by Gouthit, that he was indorſee, and 
that if the notes were ſent to him in the regular courſe, they 
would be paid. If we could go beyond this we might reach the 
.juſtice of the caſe. But perhaps it is better to adhere to a rule, 
however ſtrict, than relax it. It ſounds harſh that a known bank- 


ruptcy ſhould not be equivalent to a demand or notice, but the 


rule is too ſtrong to be diſpenſed with. 


HEATH J. of the ſame opinion, 


RookE J. of the ſame opinion, 
5 Rule abſolute. 
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OxLEY V. Young and Another. 


N this action of aſſumpſit, the declaration ſtated that before 
the promiſe and undertaking of the Defendants, one Andrew 


Sheron Byſtrom of Gottenburgh had ordered from the Plaintiff cer- 
tain goods of the value of 260/. to be ſent to him by the Plaintiif] 


and therefore in conſideration that the Plaintiff at the requelt of 


the Defendants would execute the ſaid order, the Defendants un- 
dertook to pay him 1307. on being drawn upon at the expiration 
of nine months from the date of the invoice of the Plaintiff, in 
a bill at three months. It was then averred that the Plaintiff exe- 
cuted the order and ſent the goods to By/rom, and drew upon the 


Defendants at the expiration of nine months from the date of the 
invoice, a bill of exchange for 130/. at three months; but the De- 


fendants neither accepted the bill nor paid the money &c. There 
were alſo other counts, but not materially different from the firſt. 


The general iſſue being pleaded, a verdict was found for the Plain- 


tiff on the following facts. On the 6th of February 1793, the 


Plaintiff wrote to the Defendants informing them that he had re- 
ceived an order from Byſirom of Gottenburgb, for certain goods, 
with directions to draw on the Defendants for half the amount of 
them, and requeſting to know whether he could rely on their 
acceptance of his bill. To which on the 9th of February the 
Defendants anſwered, that they had received a letter from By/trom 


deſiring them to accept the Plaintiff's bill for 15o0/., but as By/trom 


was a ftranger to them, and his letter was not accompanied with 
the guarantee which he mentioned would be ſent with it, they 
declined enteringinto any engagement for him. But this guarantee 
having ſoon after arrived, the Defendants on the 12th of February 
wrote again to the Plaintiff, ſignifying, that having received the 
guarantee they were ready to undertake for the 1304. to be drawn 
upon in the manner ſtated in the declaration. The guarantee was 
contained in a letter from Eehmans and Co., the Defendants' cor- 
reſpondent at Goztenburgh, which ſtated that it was written to con- 
firm the credit of Byſlrom, and as a guarantee to the Defendants 
for any buſineſs they might tranſact for him as far as 6004., and 
that as an indemnity to the Defendants, © Byſtrom had promiſed 
to provide them proper remittances. To this letter the Defend- 
ants anſwered that they had ordered the goods for By/rom from 
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the country. On the 18th of February the Plaintiff returned an 
anſwer to the Defendants' letter of the 12th, ſaying that in con- 
ſequence of that letter he propoſed puiting ibe order in band for 
Byſtrom. i 

On the 25th of March the Defendants ſtopped payment, which 
was ſoon after known to the Plaintiff, and did not reſume their 
payments till after the goods were ſhipped, which was done by 
the Plaintiff in Juue following according to the direction of 
Byſirom, the invoice being dated June 22, 1793. On the 6th of 
September following, the Defendants received from FEchmans and 
Co. a letter, the purport of which was, that they recalled their 
guarantee for Byſtrom, as he had not made any uſe of it, nor 
would in future, and defiring the Deicndants not to lend him auy 
goods on the faith of it. To this the Defendants immediately 
anſwered, that as they were adviſed that By//rom had made uſe of 
the credit given him, they muſt inquire whether the perſons who 
had executed By/rom's orders would releaſe them (the Defeadants) 
from their obligations, before they could conſent to Zchmans and 
Co. recalling their guarantee. On the ſame 6th of September 
they wrote to the Plaintiff, to know whether he had executed any 
order for Byſtrom in conſequence of their letter of the 124% May, 
preſuming he had not, as he had. net adviſed them of it, Not 
receiving any anſwer from the Plaintiff to this for ſome days, 
on the 10th of September the Defendants gave up to Echmans 
and Co. their guarantee, by writing another letter to them, ſtating 
that one houſe at Halifax had ſhipped ſome goods for By/trom 
on their credit, and requeſting Echmans and Co. to ſee that a re- 
mittance was ſent for the amount of thoſe goods, but that this ap- 
peared to be the anly part of the credit, which Byſirom bad uſed. 

On the 1ſt of October the Defendants received a letter from the 


Plaintiff dated Croningen September 21ſt, in which he ſaid, that 


being from home upon buſineſs, a letter was ſent to him from the 
Defendants (meaning their letter of the 6th of September) but not 
having his papers to refer to, he could only ſay that he had ſent 
a parcel of goods to Byſtrom. In anſwer to this the Defendants 
wrote to the Plaintiff, obſerving that the goods which he had 
ſhipped for Byſtrom could not be on their guarantee; otherwiſe he 
ought to have adviſed them at the time they were ſent, and that 
he had been ſo long in anſwering their letter of the 6th of Sep- 
tember, that in the mean time they had written to Echmans and 


Co. giving an account of all the goods that had been ſhipped for 
. 5 Byſtrom 
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Byſtrom on their credit. After this, the Defendant wrote again 
to Echmans and Co. ſtating that ſince their letter of the foth of 
September, the Plaintiff had applied to them for the payment of 
130. for goods ſhipped for Byſtrom, and as there was a probability 
of a diſpute, requeſting Echmans and Co. to retain the funds or 
ſecurities of By/rom, if they ſtill had any, for that ſum : to which 
Echmans and Co. replied, that they had then no funds in their 
hands for the payment of that ſum. 

In March 1794, (at the end of nine months from the date of 
the invoice of the goods ſent by the Plaintiff to By/rom) the 
Plaintiff drew a bill of exchange on the Defendants for 1304. at 


three months, which being neither accepted nor paid by them, this 


action was brought. 

A' verdict having been found at Guildball for the Plaintiff, a 
rule was obtained to ſhew cauſe why there ſhould not be a new 
trial, on two grounds, firſt, that the Plaintiff ought to have given 
notice to the Defendants of his having ſhipped the goods for 
Byſtrom, and ſecondly, that the Defendants were intitled to an 
immediate anſwer to their letter of the 6th of September, and that 
the Plaintiff ought to have left ſome confidential perſon at his 
houſe in his abſence, with authority to open and anſwer letters, 
inſtead of ſending them to him upon the Continent. 

Le Blanc Serjt. ſhewed cauſe. The Defendants having under- 
taken expreſsly to ſecure to the Plaintiff the payment of the value 


of the goods which By//rom had ordered, by a bill drawn at a 


ſtipulated time, cannot recede from their engagement. They 
were haſty in returning their guarantee to Fchmans and Co., and 
cannot make that a ground for diſcharging themſelves from their 
reſponſibility to the Plaintiff, There is no pretence to ſay that 
notice was neceſſary to be given to them when the goods were 
actually ſhipped, there being no ſtipulation for ſuch notice. They 
had. ſufficient notice, by the Plaintiff informing them that he 
ſhould put the order in hand, and by the bill being drawn upon 
them. And with reſpect to the delay in the anſwer to thetr let- 
ter of the H of September, there is no rule of law which requires 
a merchant who is going abroad to tranſact his neceſſary buſineſs, 
to leave a perſon behind him to anſwer his letters. | 

Adair and Cockell Serjts. for the rule. Though there was no 
expreſs ſtipulation that notic ſhould be given of the goods being 


ſhipped, yet the Plaintiff was bound in this, as in all other com- 
mercial tranſactions, to uſe. due diligence, and therefore he ought 
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1796. to have given ſuch notice: and ſtill more ought he to have taken 
care that an immediate anſwer was ſent to any letters of the Defend- 
wv. "ants which might be addrefled to him in his abſence, as he knew 
that their guarantee to him was to be given, not on the credit of 
Byſtrom, but of third perſons, vis. {Echmans and Co. A perſon 
carrying on trade at a particular place, is anſwerable for any loſs 
which may happen by his neglect in not having a proper agent on 
the ſpot to anſwer letters and tranſact his buſineſs, during an occa- 
ſional abfence. The queſtion is not whether the anſwer to the 
Defendant's letter of the 6th of September came 1n reaſonable time 

from Groningen, but from N orwich where he lived. 

Lord Ch. J. Ex RE. I did not encourage this motion when it 
was made, and I am now convinced, after hearing the argument, 
that the verdict was properly found. The right to ſue on the 

guarantee attached, when the order was put in a train for execution, 
ſubject to its being actually executed. Then the queſtion is whether 
any thing happened to diveſt that right? Now the right could not 
be diveſted, even by a wilful neglect of Oxley, though perhaps he 
might be liable to an action on the caſe at the ſuit of Young and 
Co., if any ſuch neglect could be ſhewn, contrary to all good faith, 
and by which a loſs had been incurred. But ſtill this could not 
diſcharge Young and Co. from their engagement. They have 
been unfortunate in concluding too haſtily from not receiving an 
anſwer from Oxley, that the order was not executed. 

HEATH J. of the ſame opinion. The counſel have contended, 
that a merchant when he goes abroad is obliged to leave a confi- 
dential clerk behind him to manage his concerns. This is true 
where he undertakes to do any act, ſuch as to accept bills, or pay 
money; but he is ne bound ſo to do, for any other pur- 
poſe. 
RookE J. of the ſame opinion. 
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firſt and laſt days being reckoned incluſively. Judgment was 
ſigned on the 3d of February at the opening of the office in the 
afternoon, | 

The ground of the objection on the other ſide, on which the rule 
was obtained, was, that the 2d of February being the Purification 
and therefore a dies non juridicus, the Defendant could not plead 
on that day, but had the whole of the next day for that purpoſe. 
But Le Blanc obſerved that though the courts did not fit on the 
Purification, yet the offices were open, and therefore the Defendant 
might have pleaded on that day; and he relied on the caſe of 
Baddely v. Adams 5 Term Rep. B. R. 170. 

Clayton Serjt. in ſupport of the rule, contended that when a ales 
non juridicus was the laſt of the four it was conſidered as a Sunday, 
for which he cited Impey Prat. C. P. 281, and therefore that the 
rule was not out till the end of the day following. That as 
to the caſe of Badaeley v. Adams, the queſtion there was, whether 
bail could be put in on a dier non, and the Court determined it on 
the ground that on ſuch a day, buſineſs might be done at a Judge's 
Chambers; but when a party pleads he is ſuppoled to be in court, 
which could not be on a day when the court does not fit. 

Upon a reference to the officers, they all agreed that the prac- 
tice was to plead on the Purification, the offices being always 
open on that day. 

Lord Ch. J. The meaning of a Defendant being allowed a 
certain time to plead in is, that he may have a reaſonable time to 
conſider of his defence. It is abſurd therefore now to refer to the 
old mode, when the proceedings were ore lenus. The reaſon of 
Sunday not being a day of buſineſs, is the decent obſervance of 
the Sabbath, but as the offices are open on theſe other dies non 
uridict, the party may certainly then plead. 


Rule diſcharged. 
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Howarp and Another v. BaiLLit, Executrix of 
BAILLIE. 


HE facts of this caſe, and ſuch of the arguments as were 
material, are ſtated in the following judgment, which was 
thus delivered in the name of the Court by the Lord Chief 
Juſtice. | 
A new trial has been moved for in this cauſe, in which the 
Plaintiffs, beiag the drawers of a bill of exchange upon the De- 
fendant dated 10 January 1794 for 290. 18s. 3d. value in account 
with James Baillie (whoſe executrix the Defendant is,) payable upon 
the 1ſt of September 1795 to their own order, and which bill of 
exchange was accepted by the Defendant by Edmund Thornton her 
procurator, having recovered a verdict for 33o/. damages. The 
ground made for this application is, that upon the caſe in evidence 
Mr. Thornton was not the procurator of the Defendant duly au- 
thorized to accept this bill for her, The caſe was ſhortly this, 
Mrs. Colin Baillie being the ſole acting executrix of James Baillie, 
who died poſſeſſed of a large We/t India and other property, and 
largely indebted to many perſons, and among others to the Plain- 
tiffs in the ſum of 290 J. 18s. 3d., executed a power of attorney 
to George Baillie and Edmund Thornton Jointly and ſeverally to act 
for her in collecting and getting in the eſtate of the deceaſed, and 
paying his debts. Theſe two perſons acted under the power. 
The buſineſs reſpecting the eſtate was tranſacted by one or other 
of them at the counting houſe where James Baillie's buſineſs was 
carried on in his life-time, and where the buſineſs of a new firm. at 
the head of which was George Baillie, was allo carried on after tho 
death of James Baillie. At this counting houſe the bill in queſtion 
was accepted, in the name of the Defendant, by Edmund Thornton 
one of the attornies, as her procurator, in payment of a debt due 
from the eſtate of James Baillie: and this was 2 mode adopted by 
the attornies, | whether with or without the privity of Mrs. Baillie 
at preſent I do not ſtay to inquire] for the payment of the tradeſ- 
men's bills due from the eſtate. For the Defendant it is inſiſted, 
that the attornies had no authority to provide for the payment of 
the teſtator's debts in this manner, that they were to adminiſter the 
aſſets for the executrix, but that they could do no act whereby ſhe 
ſhould become chargeable with the debts in ber own right, and par- 
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ticularly that they were not authoriſed to give @ ſecurity for the 
payment of any debts in her name. This makes it neceſſary to 
look into the power of attorney, 'to view, and to conlider the ge- 
neral ſcope of it, and to examine the different parts of which it 
conſiſts, as far as they may ſeem to bear upon the preſent queſtion, 
The general ſcope of it is to put the whole eſtate into the hands of 
the attornies, to commit the collecting of it, and the diſpoſition of 
it entirely to them, to delegate to them all the authority that the 
executrix poſſeſſed, and to conſtitute them, as far as it was poſ- 
ſible to conſtitute them, executors in her name. The firſt part of 
the inſtrument reſpects more particularly the collecting of the 
eſtate; and powers more ample could not be deviſed, nor confidence 
more unlimited be repoſed and expreſſed. The authority to pay 
diſcharge and fatisfy debts is deſcribed in few words, and more ge- 
neral terms, and with a qualification properly applicable to this 
branch of the power,“ agreably to the due order and courſe of law, 
to pay diſcharge and ſatisfy,” which I conſider as tantamount to 
ſaying in a courſe of adminiſtration. Then follows a general author- 
ity to do ſuch further lawful and reaſonable acts, for the better 
performing the powers and authorities intended to be given, as to 
them ſhould ſeem meet, the executrix profeſſing to give to them 
her full and whole power and authority to do and act touching and 
concerning all or any of the) premiſes, as fully and effectually to 
all intents conſtructious and purpoſes, as ſhe as executrix could 
do if perſonally preſent, and undertaking to ratify all that the 
attornies ſhould lawfully do in and about the premiſes. There is 
alſo power to appoint attornies to act in the name of the executrix. 
The authority to pay debts, upon the firſt view of it, ſeems to be 
more confined and ſpeciſied than the authority to collect the effects, 
but if we conſider it more attentively, we ſhall {ind that the effect 
of this part of the inſtrument is to commit the application of the 
perſonal eſtate in payment of debts to thoſe attornies abſolutely and 
excluſively; and it will alſo be found, without the aſſiſtance of ge- 
neral words, that an authority of this nature neceſſarily includes 
medium powers, which are not expreſſed. By medium powers, 
I mean all the means neceſſary to be uſed, in order to attain the 
accompliſhment of the object of the principal power, which in 
this caſe is the paying ſatisfying and diſcharging the teſtator's debts. 

It muſt occur to every man who reflects upon the nature of this 
truſt, that numberleſs arrangements would be to be made by thoſe 
who were to execute it, accounts to be ſettled, diſputed claims to 
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be adjuſted, unjuſt ones to be reſiſted, ſuits at law and in equity to 
be inſtituted and defended, payments to be poſtponed or inſtalled, 


according to the ſtate of the fund, and perhaps if the eſtate ſhould 
be diſcovered to be inſolvent, a diſtribution to be made among the 


ereditors in equal degree, Pari paſſu. Theſe and many other ſub- 


ordinate powers, though not expreſsly given, as in the former 


part of the inſtrument, muſt be underſtood to be included in this 
power to pay debts; and I take it to be clear, that in the conſtruc- 
tion of ſuch powers they are included. Our books ſay that theſe 
kind of authorities are to be purſued ſtrictly; they inſtance that an 
authority given to three cannot be executed by a leſs number than 


the whole, and the ſtat. of 21 H. 8. c. 4. was thought neceſſary to be 


made, to remedy the inconvenience ariſing from it in the caſe of 
executors, where ſome have declined to act. But our books alſo 
fay, that they are to be ſo conſtrued as to include all the neceſſary 


means of executing them with effect. Thus an authority to re- 


'ceive and recover debts includes a power to arreſt. In ſuch a caſe 
-as the preſent, which is not that of mere miniſterial authority ca- 
pable of being defined and executed ſtrictly, but a caſe where the 
whole care of the adminiſtration is delegated by the executrix to 


the attornies, and all the means of executing the office of execu- 


trix put into their hands, I am of opinion that both the particular 
proviſions and the general words ought to receive the moſt liberal 


conſtruction, which conſtruction ſhould, as far as poſlible, place the 


attornies where the executrix intended to place them, in her room 


and ſtead, inveſted with all her authority and with all her diſcre- 


tion. Aſſuming then that this authority to pay debts is larger and 
more comprehenſive in its nature, than the words conſtrued very 


ſtrictly would import, and that it implies authority to make all ne- 


ceſſary arrangements which the executrix herſelf might make, in 


order to the payment of the debts, I aſk, among the arrangements 
which it may be neceſſary for an executrix, or for thoſe to whom 
ſhe has delegated all her authority touching the payment of the 
teſtator's debts, to make, is there one more likely to occur, more 


uſeful, in many cafes more neceſſary, thap that they ſhould aſk 
and obtain from the creditors of the eſtate, time for payment of 


the debts, -when the time given may prevent all the vexation and 


.expence of a ſtruggle: for priority? That an executrix herſelf might 
make this arrangement, no one can doubt: that it is alſo neceſſary 


that they who are to have all the funds in their hands, who know, 


and are the only perſons who can know within what time thoſe 
funds 
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funds can be got in, and who have the whole application of them 
entruſted to their care, who repreſent the executrix, and in effect 
are themſelves the executors, ſhould have it in their power to make 


it, is equally clear. The conſequenee of ſuch an arrangement in 


either caſe, and indeed in every one of the inſtances which ] before 
put, would be, that the executrix might by poſſibility become per- 
ſonally and in her own right chargeable with debts, as ſhe might 
become chargeable in a variety of other caſes expreſsly within the 


power of attorney. But upon whatever. ground, and by whatever 


medium, in the inſtance of poſtponed. debts, this perſonal charge is 
produced, the debt ſtill remains a debt due. from the. eſtate, and pay- 
able out of the aſſets. Such an arrangement amounts to an ad- 
miſſion, that at the expiration of the credit given, there will be 
aſſets ſufficient to · pay the debt, which . ſtill remains a charge upon 
the executrix as exeeutrix, and only becoming eventually a charge 
upon her in her own right, if it ſnould turn out that by ſome un- 
foreſeen event there ſhould be a failure of affets, or by miſconduct 
a devaſtavit incurred. If we are to argue from the intent of the 
inſtrument, to be collected from the particular wording of it, IJ aſk, 
can it be reaſonably doubted, whether this executrix who truſted 
the whole of this large eſtate in the hands and to the care of theſe 
attornies, under her perſonal reſponſibility for every ſhilling of the 
amount of it, if they ſhould fail in the collection or application of 
it, would have heſitated to commit to their diſcretion, upon their 
view of the ſtate of the property, and of the time within which it 
could be realized, the aſking and obtaining from the creditors 
twenty months further time for the payment of their reſpective 


debts? I aſk whether the executrix did not mean to throw all 


the burden of the adminiſtration of the effects upon the attornies, 
and whether there was not a convenient and neceſſary diſcretion 
to be intruſted to them? When it is objected that the authority 
given is reſtrained to an authority to pay 1n her ſtead as executrix, 


and“ agreably to the due order and courſe of law,” T anſwer, that 
taking theſe words to amount to a direction to the attornies to pay in 


2 courſe of adminiſtration, they were not meant to controul, nor can 
they controul the authority of the attornies in any thing g neceſſary to 
that payment, in a courſe of adminiſtration. It is perfectly clear, not- 
withſtanding this direction, chat they might take time for the payment 
of the debts having afſets to pay them when the time came, for then 
they would pay in a courſe of adminiſtration, and there can be nothing 


repugnant to that direction in aſking for the time, even though the 


aſſets 
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as would 1 fall, becauſe it is a. ſtep taken vpon a con- 


vicdion that there will be aſſets to be adminiſtered in a due courſe 


of law, and to the: end that they may be adminiſtered. Where the 
executrix has entruſted all to the care of her attornies, with a re- 
ſponſibility in herſelf to the extent of all the property, it is a ſmall 
circumſtance to be obſerved upon, that though the payment of a 


debt, not in a courſe of adminiſtration, is within the authority as 
between the creditor and the executrix, yet that ſhe might be ob- 


liged to anſwer ta other greditors as for a devg/avit in reſpect of 
it. In truth, this direction to pay in a courſe, of adminiſtration 
miy operate as between ber and her attornies, but as againſt credit- 
ors receiving payment of their debts it ſeems to me that it can have 
no operation. Much ſtreſs was laid in the argument on there 
being no expreſs power given to the attornies to ſign acceptances 
for the executrix, but the objection proves too much. As well 


| might it be argued, that. if the caſh of the eſtate Was kept at a 


banker's, the attornies ſhould not draw for it in her name. The 
true queſtion appears to me to be, whether the attornies under 
this power have a diſcretion to agree with creditors for the for- 
bearance of the debts; and that the reſt of the difficulty has more 
of form than ſubſtance in it. If the foundation is well laid, the 
application of the argument to the particular caſe in queſtion ſeems 
obvious and deciſive. The acceptance of this bill of exchange is 
called A. ſecurity, but is in ſubſtance merely a mode of taking 
twenty months further time for payment of a debt, due from the 
teſtator to theſe Plaintiffs, and payable out of the aſſets. Had 
the twenty montlis credit been taken by a mere agreement to for- 
bear, and ſhe bad been ſued as executrix after the expiration of 


| th 5 time given, ſhe could not have pleaded plenè adminiflravit, 


becauſe by taking the credit ſhe admitted aſſets. There is a formal 
difference. only between that caſe and the preſent, the acceptance 
appears upon the face of the bill to be an acceptance by her as exe- 
cutrix, : and the conſideration of it is value in account with teſtator. 


If the. is ſued in her own name, and not as executrix, ſhe is ſo 


ſued upon the ſame principle upon which aſſignees of a bankrupt 
are ſued for what they do after they become aſſignees, for the 
eltate, and at the expence of the eſtate. The debt is Rill 
ſubſtantially the debt of the teſtator, which when paid by her 


| will be carried to, the account of the teſtator's eſtate, I 


think ſhe might haye been ſued : as executrix upon this acceptance, 
but as ſhe could : not in that caſe have availed herſelf of a plea of 
plenò 
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plen? adiiniſtravit, it was not neceſſary fo to ſue her. In neither 
caſe could any defence be made againſt the demand, and in truth 
no defence ought to be made, for the creditor who accepts this kind 
of payment purchaſes the benefit of it, the eſtate has had its advan- 
tage, and this Defendant as executrix has had her advantage of the 
forbearance. I have hitherto avoided any mention of the par- 
ticular circumſtances of this caſe, which very ſtrongly imply the 
knowledge of the Defendant and her approbation of the making 
theſe acceptances (a) but here they ought to have their weight, by 
way of anſwer to the ſuggeſtion of poſſible inconvenience which 
the ſuffering this verdict to ſtand might produce. I confeſs that 
they appeared to me upon the trial, and-do now upon the bei 
conſideration that I can give to the caſe appear to me, to be ſtrong 
enough to raiſe an implication of a ſpecial procuration, if that were 
thought neceſſary, from the executrix to her attornies, to authoriſe 
theſe acceptances, and that the defence now made upon the [tri 
law is againſt conſcience and good faith. I have already taken 
an opportunity of obſerving on the caſe depending in the Court 
of N Bench, and what I ſuppoſed would be the deciſion of that 
Court. I will only now repeat, that we underſtand that it did 29! 
appear in that caſe, that the acceptance Was given for the fa ment of 
a debt due from the teflator (b), the payment of which had been agreed 
to be poſtponed, or indeed that it did in any manner touch or con- 
cern the execution of this truſt, which is the great and diſtinguiſh- 
ing feature” between that caſe and the preſent, We agree that this 
power cannot authoriſe the giving acceptances in the name of Mrs, 


Baillie, which are neil ber expreſſed nor proved to be in payment of 


, 0 9 7 
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(a) There was evidence to ſhe that the | 


tion of the ſame letter of attorney, was then 
Defendant | knew that Thoraton had accepted 


| dependivg in the Court of King's Bench: 


the bill in queſtion i in her name, in payment | 
of the Plaintiff's debt; and when' the officer 
ſetved her, with proceſs, ſhe-acknowledged 
the juſtneſs of the debt, ſaying that the 
Plaintiff had behaved handſomely, and 
ſhould be paid. Perhaps therefore the caſe 
may reſt with greater ſafety on the ground 
of a ſpecial authoricy given to accept the 
particular bill in queſtion, than on the con- 
Kruction of an inftrument, which demon- 
ftrates on the face of it the intention of the 
parties, that the power delegated to the pro- 
curator, ſhould not be extended to make the 
Defendant per/onally liable. 

(4) In the courle of the argument, it was 
Rated that a ſimilar queſtion on the conſtrue- 


Vo. II. 


7X 


and a few days afterwards the Chief Juſtice 
ſaid that he had been informed, that the 
queſtion in the caſe in that court was, whe- 
ther the attornies were avthoriſed to give or 
accept bills generally in the name of the De- 
fendant, not being in payment of the debts 
af the teſtator ? This his lordſhip was clearly 
of opinion they could not do, under the let- 
ter of attorney, in which he apprehended 
the Court of King's Bench would concur. 
That caſe is ſince reported, 6 Term Rep. 
B. R. £91. Gardner v. Baillie, but it is there 
ſtared that the bill on which chat caſe aroſe 


vas drawn and accepted for a debt due to the 


Plaintiff” from the teſtator. Qu. Therefore 
how that fact really was? 


the 
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the teſcator's debts. The caſe; now in judgment in this court reſts 
on its own particular circumſtances, en which we decide. 
Rule diſcharged. 


The letter of attorney, after . the death of the Pool the | 
making his will and appointment of executors together with the 
Defendant, who had alone proved the will, and taken upon her- 
ſelf the execution of it, and that the teſtator as trading under the 
firm of James Baillie and Co. and otherwiſe, was at the time of 
His death poſſeſſed of and entitled to N conſiderable ſums of 


„% „4 


bills notes unſettled accounts and otherwilc, from perſons reſiding 
in the iſland of Crenada, St. Chri Mopber, A Vincent, and other 
iſlands in the We eſt Indies, as alſo at  Demerary i in America, and i in 
Great Britain and elſewhere, and was alſo poſſeſſed of and entitled 
to divers quantities of ſugar, rum, cotton, coffee and other merchan- 
dize and effects in the ſaid. iſlands and places or ſome of them or 
elſewhere, went. on as follows, 6 now. know ye, that I the ſaid 
by Colin Baillie, for divers goqd cauſes and conſiderations me here- 
& unto moving, have made ordained, authoriſed, conſtituted and 
25 appointed, and by theſe, premiſes do make ordain authoriſe 

4 conſtitute . and , appoint . George Baillie, late of the. Aland; of S.. 
Vincent aforefaid Eſquire, now. about to engage, in buſineſs i in 
« London. as a merchant, aud Edmund 'Thorwton late. of. the: ifland 
8 of Grenada afgrelaid | Eſquire, ,now alſo about to ſettle and relide 
*in | London, my true and lawful Attorney, and attqrnies Jpintly, 

8 dead) and to and for my uſe and benefit 2 as n 
« to aſk demand ſue for recoyer and receive of and from all and 
4 every or any perſon or perſons whemſoever, all and every fum 
e and ſums of money, debts, dues, claims, demands, goods, chattels 
cc and effects whatſoever, which at the time of the death of the 
«ſaid James Buillie were due owing or belonging to bim either as 
= trading under the ſaid firm of James Baillie and Co. or otherwiſe 
4 howſoever, and which now are or at any time or times hereafter 
„ ſhall or may be due owing or payable to me, as executrix. as : afore- 
cc ſaid, or which were or are part of or belonging to the perſonal 


_ * eſtate of the ſaid teſtator, other than and except ſuch part or parts 
thereof reſpectively, as are ſpecifically given and bequeathed in and 


« by the ſaid will, and alſo for me, and in my name place and ſtead 


t executrix as aforeſaia, io flate, adjuſt, liquidate, ſettle and finally 


& agree to all and every, and any account, and accounts, ſumand ſums of 
; * 4 4 9 mon e 7 
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money debts dues claims demands controverſies differences and diſputes 
* whatſoever wherein the ſaid Fames Baillie at the time of his deceaſe 
& was, or Twherem I the ſaid Colin Baillie as executrix as aforeſaid, 
note am, or at any time or times hereafter, ſhall or may be in any- 
« wiſe intergſted or concerned. And allo to refer or ſubmit to ar- 
„ bitration the fame or any of them or any part thereof, in all 
„ caſcs,' wherein my ſaid attornies jointly, or either of them 
> ſeverally, ſhall find it neceſſary or expedient ſo to do, and for 
that purpoſe for and in my, name, and as and for my act and 
« deed or acts and deeds as executrix as aforeſaid, to enter into ſign 
« ſeal deliver and execute ſuch bond or bonds of arbitration, agree- 
© ment or agreements, or other inſtrument or inftruments in 
« writing, as my ſaid attornies jointly or either of them ſeverally 
„ ſhall think proper, and upon payment or receipt of all or any 
e ſuch ſum or ſums of money debts dues claims demands goods 
es chattels and effects, or other ſatisfaction to be had taken or re- 


ceived for;the ſame or any part thereof, for me and in my name 


«© and as for my ac and deed as executrix as aforeſaid, to enter 
« into. and execute, make and give all and every or any ſuch deeds 
transfers or aſſignments of mortgage counterparts of mortgage, 
6 releaſe receipts acquittanges and diſcharges for the ſame reſpec- 
25 tively; ag ſhall be neceſſary or proper; and in caſe ef the non- 
payment or nun- delivery thereof, or any part thereof reſpectively, 
for me the ſaid Colin Baillie and in my name place and ſtead as 
*exccutrix as aforeſaid, either jointly with and in the names of 
the ſaid Rene Payne, Archibald Hamilton, Walter Farquhar "Alex 
„ ander Baillic and Evan Baillie, (the co-oxecutors) in all caſes 
« wherein for, conformity it may be neceſſary or proper to uſe 
their names, or ſeparately in my own name, as the caſe may be 
1 or require, to appear, and the perſon of me their ſaid conſtituent 
eto xrepreſent, in all gourts and before all miniſters and magiſtrates 
« of law and in equity as well in the kingdom of Great Britain 
and the ſaid iſlands of Grenada, St. Chrifopher: and St. Vincent 
< aforeſaid; as in all or any other iſlands in the Ye Judies and at 
* Demerary aforeſaid, or elſewhere as by my ſaid attornies jointly 
<,or:cuther of them ſeverally ſhall be thought adviſable and proper; 
« and to ſue arreſt attach diſtrain ſeize ſequeſter proſecute: to judg- 
* ment and execution, and alſo to impriſon, and condemn, and 
< out of priſon, again to releaſe and diſcharge all and every or any 

* perſon or perſons whom it doth ſhall or may concern, his 
her their or any of their lands and tenements, negroes, ſlaves, 
e cattle, 
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« cattle, ſtock, goods, chattels, and effects: and alſo for me and in 
« any name place and ſtead as exccutrix as aforeſaid, and agreably to 
« the due order and courſe of law, to pay diſcharge and ſatisfy all 
and every or any ſum or ſuns of money, debts, dues, claims and 
& demands whatſoever, which at the time of the death of the ſaid 
« James Baillie, were due and payable by him, either as trading 
« under the ſaid firm of James Baillie and Co. or otherwiſe, and 
e which now are or at any time or times hereafter ſhall or may be- 
come due and payable by me as exccutrix as aforeſaid, whether 
“ upon mortgage, bond, bill, note or otherwiſe howſoever, and to 
take ſuch receipt or receipts or other ſufficient diſcharge or diſ- 
charges for the ſame; monies reſpectively as ſhall be neceſſary 
or proper, and gentrally for me the ſaid Colin Baillie as executrix 
% as-afore/aid, tio make- do and execute all and every ſuch further 
% and other lawful and reaſonable ads deeds matters and things 
e whatſoeper;: for the better recovering collecting getting in receiv- 


Ling and remitting all and ſingular the perſonal eſtate and effects of 


* the ſaid teſtator, and executing performing and diſcharging all and 


every -otber tbe powers and authorities hereby given or intended to 
be given, as to.my ſaid altornics jointly or either 'of them ſeverally 


&« ſhall ſeem. meet, I the ſaid Cylin Baillie giving, and by theſe preſents 
granting unto my ſaid attornies jointly and each of them ſe- 
4 verally, my full and aohote porer and authority to do and att touch- 

« ing-0r concerning all or any of the premiſes aforeſaid, as fully aud ef 
&« fectually to all intents conſtructions and purpoſes whatſoever, as I the 
e ſaid:Colin Baillic as exccutrix as aforeſaid, might or conli o if per- 
* ſonally preſent; and one or more attorney or attornies ſubſtitute of 
« ſubſtitutes, under them the ſaid George Baillie a Edmund Thorn- 
lion, or either of them, for all or any of the purpoſes aforeſaid, 
4 torNake, and at their or either of their pleaſure to revoke, and 


another or others agaln to appoint, I the ſaid Colin Baillic 
hereby ratifying allowing and confirming, and by theſe pre- 
fen agreding to ratify allow and confirm, all and whatfoever'my 


aich attornies jointly; or: ſfeverally, their or either of their ſubſtitute 


or ſubſtitutes ſhall lawfully do or cauſe to be done iu or about 


4 alt or any of the premiſes ere VI of theſe” A- 
4 * witgeſs: whereof” . = 


_ 
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PRINCIPAL MATTERS 


Contained in this Volume. 


A. 
ACCORD. 
SEE AGREEMENT, No. 4. 


ACTION ON THE CASE. 


4. If the owner of a houſe is bound to repair 
it, he and not the occupier is liable to an 
action on the caſe for an injury ſuſtained 
by a ſtranger from the want of repair. 


Payne v. Rogers, Mic. 35 Geo. 3. P. 349. 


ADMINISTRATOR. 
See EXECUTOR. 


ADMIRALTY. 
See PROHIBITION, No. 3, 4. 


1. No right is veſted by any of the prize acts, 
in the captors of an enemy's ſhip and 
cargo in war, before the ultimate adjudica- 
tion of the courts of prize. Home v. Ear! 
Camden and others in error in the Houſe of 
Lords, Trin. 35 Geo. 3. 533 

2. Therefore the iſſuing a monition to the 
prize agents by the Court of Commiſſion- 
ers of appeals, in prize cauſes, to bring in 
the proceeds of a ſhip and cargo which 
have been ſold, after a ſentence of con- 
demnation as lawful prize, but from which 
ſentence there is an appeal, is not a ground 


for a prohibition to that court. ib. 
Vor, II. 


— 


ADVOWSON. 


1. The royal prerogative of preſenting to a 
church vacant by the incumbent being pro- 
moted to a biſhoprick, does not deſtroy 
the effect of a prior grant of the next pre- 
ſentation, by the owner of the advowſon. 
Calland v. Troward, Trin. 34 Ges. 3. P. 324 

N. B. The judgment in this cauſe was 
affirmed by the court of B. R. on a 
writ of error. See 6 Term Rep. B. R. 439; 


and the judgment of the Court of B. R. in 
the Houſe of Lords. 


AFFIDAVIT, 


See LoTTERY, No. 1, 2. Recovery, No. 
2, 3. REQUESTS Covzr or, No. 3, 4. 


AGREEMENT, 
See SEAMEN's Wages, No. 1. 


1. A being poſſeſſed of a quantity of land in 
a common held, and having a right of com- 
mon over the whole field, and B having 
alſo a right of common over the whole 
field, they enter into an agreement for their 
mutual advantage not to exercile their re- 
ſpective rights for a certain term of years, 
If during the term, the cattle of ; come 
upon the land of A, he may diſtrain them 
damage feaſant. / hiteman v. King, Mic. 
32 Geo. 3. : 4 

2. A and B enter into a verbal agreement 
for the ſale of goods, to be delivered to 4, 

eT at 


AN INDEX TO THE PRINCIPAL MATTERS. 


at a future period. 
earneſt paid, a note or memorandum in 
writing ſigned, nor any part of the goods 
delivered. This agreement is void by the 

flatute of Frauds, though executory, and 
though it has been admitted by B, in his 

anſwer to a bill in chancery filed by 

A. Rondeau v. Wyatt, Trin. 32 Geo. 3. 

: Page 63 

. Aand B ſhip agents at different ports, enter 


into an agreement to ſhare in certain pro- 


portions, the profits of their reſpeQive 
commiſſions, and the diſcount on tradeſ- 
men's bills employed by them in repairing 
ſhips, &c. By this agreement, they be- 
come liable as partners, to all perſons with 
whom either contracts as ſuch agent, 
though the agreement provides that neither 
ſhall be anſwerable for the as or Iiſſes of 
the other, but each for his own. J/Yaugh 
v. Carver, Mic. 34 Geo. 3. 235 


the requeſt of B, had conſented and agreed to 
accept and receive from B a compoſition of 
ſo much in the pound upon a ſum of money 
owing from B to A, in full ſatigfaction and 
- diſcharge of the debt, B promiſed to pay the 
- compoſition, . This was not a good conſi- 
deration to maintain an aſſumpſit againſt B, 
a mere accord not being a ground of action. 
Lynn v. Bruce, Trin. 34 Geo. 3. 


AMENDMENT. 
After a party has once amended on a demur- 
rer, the Court will not give him leave 


There is neither | 


to amend again on a ſecond demurrer. 


Kinder v. Paris, Mic. 36 Geo. 3. 561 


ANNUITY. 


1. Where a warrant of attorney has been gi- 
ven to confeſs a judgment, to ſecure an 
| annuity, together with other ſecurities, the 
memorial muſt ſtate the warrant of attor- 


ney, as well as the other ſecurities. Davidſon | 


v. Lord Foley, Mic. 32 Geo. 3. 12 
2. In this reſpect there is no difference, whe- 
ther the annuity were granted before or 
after the paſſing the Hat. 17 Geo. 3. c. 26. 
| ib. 
3. A grants an annuity to B, the whole of 
which B aſſigns to C. There being a me- 


morial enrolled of all the original ſecurities, 


ꝓ— 


A declared that in confideration that he at 


N 
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it is not neceſſary that there ſhould be alſo 
one of the aſſignment. Dixon v. Birch, Eaſt. 
34 Geo. 3. Page 307 
4. A fine levied of a rent charge aſſigned by 
way of annuity, will not give the court 
of Common Pleas juriſdiction to ſet aſide 
the annuity on account of a defeCtive me- 
morial, there being neither a warrant of 
atrorney to enter, nor judgment actually 
entered in that court. Craufurd v. Caines, 


Hil. 35 Geo. 3. 438 
ARREST, 


1. If a perſon be arreſted after the writ is re- 
turnable, the officer cannot legaily detain 
him, though for the ſhorteſt time, till the 
writ be renewed, Loveriage v. Plaiſtnu, 
Eaſi. 32 Geo. 3. 


ATTACHMENT OF CONTEMPT, 
See PRACTICE, No. 4. 8, 9. 


ATTACHMENT FOREIGN. 


1. If a plea of foreign attachment ſtate the 
cuſtom to be © that if any perſon be or 
«* hath been indebted to any other perſon 
© within the city“ &c, it ought to ſhew 
that the Defendant in the plaint was in- 
debted to the Plaintiff within the city. 
Morris v. Ludlam, Mic. 35 Geo. 3. 362 
. A and C being partners in England, A 
and B reſide in England, and C goes to a 
foreign country for the purpoſe of manag- 
ing the affairs of the houfe in that country. 
D is alſo reſident in England, where a 
debt is contracted by D to A B and C. D 
becomes inſolvent, and C knowing that 
D has ſtopped payment, and after a com- 
miſſion of bankrupt has in fact iſſued 
againſt D, attaches in the names of himſelf 
and his partners, a debt due to D in the 
foreign country, by legal proceſs, and ob- 
tains payment of it under the judgment of 
a court of juſtice in that country; the 
aſſignees of D have a right to recover the 
money ſo received by C, in an action 
againſt A B and C, for money had and re- 
ceived to the uſe of the aſſignees. Philips 
v. Hunter in the Exchequer Chamber in error. 
Hil. 35 Geo. 3. 40² 


AN 


5 ATTORNIEsS. 
Sce Cos rs, No. 8. 


1. A clerk to an attorney, though not ar- 
ticled, cannot be bail to the action. 
Corniſb v. Roſs, Mic. 35 Geo. 3. Page 350 

2. A having obtained a verdict againſt B for 
a ſmail (um, and B having previouſly re- 
covered judgment againſt 4 for a larger 
ſum, and taken him in execution, the 
Court will permit the ſum recovered by 
A by the verdict and the coſts to be de- 
duQed from the amount of the judgment 
of B, and ſatisfaction to be entered for ſo 
much, notwithſtanding A is infolvent, and 
has no means of paying his attorney's bill, 
buc by the ſum for which he obtained the 
verdict. Vaughan v. Davies, Hil. 35 Ges. 3. 

440 

3. S. P. Dennie v. Elliott, Mic. 36 Ges. 3. 
587 

4. To maintain an action by one attorney 
againſt another, for buſineſs done by the 
Plaintiff for the Defendant, be the De- 
fendant became an attorney, it is not neceſ- 
fary for the Plaintiff to leave his bill ſigned 
with the Defendant, according to the di- 
rections of the fat. 2 Geo. 2. c. 23. , 23, 
the Hat. 12 Geo. 2. c. 13., applying to the 
caſe of both parties being attornies when 
the action is brought. Ford v. Maxwell, 

Hil. 36 Ges. 3. 589 


AUCTIONEER, 


* 


Qu. Whether the ſelling goods by auction 
within the city of London, by an auctioneer 
who has paid the duty of 20s. for a licence 
required by the ſtat. 17 Geo 3. c. 50, but 
who has not been admitted as a broker by 
the Court of the Mayor and Aldermen, 
makes him liable to the penalty of the 
6 Anne c. 16, for acting as a broker with- 
out being ſo admitted? 


TVilkes v. Ellis, Mic. 36 Ges. 3. 555 
2. Semb, That it does not. ib. 
B. 

BAIL, 


= & 


1. Where a certificated bankrupt has been 
holden to bail, for a debt due before his 
bankruptcy, the Court will not diſcharge 

9 | 


| 
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him on entering a common appearance, if 
it appear that his certificate was obtained 
by fraud. Vincent v. Brady, Mic. 32 Ges. 3. 


Page 1. 
2. If a married woman be holden to bail, the 


Court will diſcharge her on entering a 
common appearance. Pritchett v. Creſſ, 
Hil. 32 Ges. 3. 17 
3. Of the ſour days allowed to perfect bai! 


in aller en © ©-ption, the firſt is reckoned 
incluſively and the laft excluſively. Nerth 
v. Evans, Eaft. 32 Ges. 3. 35 


4. So that where the exception was on Ned. 
neſday, the attachment could not regulatly 
iſſue againſt the ſheriff till the Tueſday fol- 
lowing (Sunday being no day). ib. 

5. But though the attachment did iſſue on the 
Monday the Court would not (et it aſide, be- 
caule the bail were not perfected. ib. 

6. Bail ſued on their recognizance by attach- 
ment of privilege, may tender the principal 
on the appeatance day of the return, Flet- 
cher v. Aingell, Mic. 33 Ges. 3. 117 

7. Bail above may juſtify the breaking and 
entering a houie (che outer door being 
open) in which the principal reſdes, in or- 
der to /ce# for him, for the purpoſe of ren- 
dering him. Sheers v. Brooks, Mic. 33 Geo. 3. 


120. 
8. Such a juſtificatioa is good, without aver- 


ing that the principal was in the houſe at 
the time, | ib. 
9. And in ſuch a plea, an averment that the 
Defendants duly became bail and entered into 

a recognixance is ſufficient, without ſtating 
that the principal was delivered to their 
cuſtody, ib. 
10. Though bail has not been put in in due 
time, the Court will ſet aſide an attachment 
againſt the ſheriff, on payment of coſts and 
perfecting bail, if the Plaintiff has not been 
delayed. Callan v. Tye, Mic. 34 Ces. 3. 
11. An attachment againſt the ſheriff is "ug 
gular, if the rule to bring in the body iſſues 
before the time for putting in bail has ex- 
pired. Rolfe v. Stecle, Hil. 34 Ges. 3. 
279. 

12. But if the ſheriff neglect to apply to the 
court in due time, the irregularity is waived. 

| ib. 

13. Where a writ is returnable on the firſt re- 
turn of a term in a country cauſe, the De- 

"BA fendant 
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fendant has eight days after 2. guarto die 
"oof to put in bail in. | Page 276 
4. The Defendant having been holden to 
chal but afterwards diſcharged on a com- 
mon appearance, on account of the Plain- 
tiff having declared on a different cauſe of 


action from that mentioned in the writ and | 
' affidavit, may be holden to bail again in an 


action on the judgment. D- Ja C Com v. 
* Read, Hil. 34 Geo. 3. „ 278 
15. A clerk to an attorney, though not ar- 


ticled, cannot be bail to the action. Corniſ Bhs 
v. 'Roſs, Mic. 35 Geo. 3 | 350 


16. A bend given to the herif, ted 
for the appearance of a perſon arreſted by 
him on proceſs ifſ1ing upon an indictment 
at the Quarter. Seſſions is vit, Bengaugh 
v. Raſſiter, in the Exchequer Chamber in 
error, Hil. 30 Ges. 3. & .. 418 
27; Bail muſt, render the principal before the 
+ riſing, of the court in order to diſcharge 
- themſelves. from an action of debt on the 
lecognizance. nn v. es Hil. 
360 C . 393 
Lat 2111995 10 4) | 1 


ste- "BANKRUPT. 


unis i 
See. Bail, No. i ws 4 Ferarz- rau, No. 1- 


74 
Ves and Occurarion, No. 1. 


z.'[fa bankrupt after obtaining his 144.7 RY 
promiſe to pay a prior debt when he is able, 


ina general. Indehitatus aſſumpfit brought on 


that prowile, the Plaintiff muſt prove the 
ability of the Defendant to pay. Besford v. 
Saunders, Trin, 32. Ges. 3. WT. 
2. A trader on the eve of bankruptcy makes 
a collofive fale of bis goods to 4, the aſ- 
ſignees cannot maintain trover for them 
a ainſt 4, without proving a demand and 
refuſal, 

| 435 

3. A certificated bankrupt is not a competent 
witneſs to prove the debt of the petitioning 
creditor, or any other fact neceſſary to 
ſupport the commiſſion. Chapman v. Gard- 


ner, Hil. 31 Geo. 3. 279 
4. S. P. Croſs v. Fox, in note. ib. 
5. S. P. Flower v. Herbert, in nate. 10. 


6. The aignees of a bankrupt may recover 
from the winner money loſt by the bank- 
rupt before his bankruptcy, at play, in an 
action of debt on the fat. 9 Anne c. 14. 
Brandon v. Pate, aß, 34 Gco. ol 308 


| 
1 
; 
P 
1 


Nixou v. Jenkins, Eaſ. 3 3 Geo. 3.4 


7. A tenant from year to year of a bquſe at a 
yearly rent becomes a bankrupt j in the mid- 
dle of the year, and his aſſignees enter and 
_Feep poſſeſſion for the remainder of the 
Year. The leſſor cannot maintain an adion 
for uſe and occupation againſt the aſſignees, 
for the bankrupt's occupation as well as 
their own, withGut 3 proving their * ſpecial i in- 
Pants and requeſt for the bankrupt to oc- 
cupy, during the ume that elapſed before 
the bankruptcy. Naiſb v v. Tathch, Trin. 
34 Geo. 3. Page 320 

8 A having recovered a verdict for a certain 
ſum of meney againſt B, Bcommits an at 

of bankruptcy, "Afterwards 4 having had 
no notice of the Bankruptcy, i gives time to 
B, and inſtead of entering up judgment and 
ſuing out exccution, takes a bill drawn by 


Bon Cat a diſtant period, for the amount 


of the ſum recovered. This is nt a pay- 
ment protected by the Rat. 19 Geo. 2 2; 6. 32. 

5 4 therefore remains liable to refund the 

money received for the bill, to the 558 
of B. Pinkerton v. Manſpull, 7755. 31 Geo. 3 


£13164 A 0 334 
9. One of two ; makers ; of a joint and Tal 


. ptomiſſory note 2 become a banktupt, 
| the payee receives a dividend under the 


commiſſion on, account of the notes. This 


Vill prevent the other from availing hjm- 


ſelf of the ſtatute of limitations, in an adion 
brought againſt him for the remainder of 
the'money due on the note, the "dividend 
having been received within fix years be- 
fore the action * Ja ſon v. Pair- 
bank, Trin. 3+ Geo. 3 340 


10. A B and C 1 partners in trade in 
England, Aand * reſide in England, and C 
goes to a foreign country for the purpoſe of 
managing the concerns of the houſe, in that 
country. D is alſo reſident in England, 
where a debt is contracted by D to 4 B 
and C. D becomes inſolvent, and C know- 
ing that D has ſtopped payment, and after 
a commiſſion of bankrupt has in fact iſſued 
againſt him, attaches in the name of him- 
ſelf and his partners, a debt due to D in the 
foreign country, by legal proceſs, and ob- 
tains payment of it under the judgment of 
a court of juſtice of that country. The 


aſſignees of D baye a right to recover the | 


money ſo received by C, in an action 
againſt 4 B and c for money had and re- 


ceived 


14 


| 
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- ceived to the uſe of the agnes. Philips 


v. Hunter, in the Exchequer Chamber, in 


error, Hil. 35 Gu. 3. Page 402 
11. It is agreed between A and B, that B ſhall 
purchaſe of A all the goods of a certain 

| kind, which 4 ſhall ſend him, at a fixed 
price, and that A ſhall draw bills on B for 
the amount of the purchaſe, and alſo that B 
ſhall accept other bills drawn by A for his 
convenience, to cover which A ſhall remit 
value to B. After they have ated ſome 
time under this agreement, B becomes 
| bankrupt, being under acceptances to a 
great amount. A (being ignorant of the 
bankruptcy) ſends a quantity of goods of 
the ſame kind, together with other bills to 
B, for the purpoſe of diſcharging thoſe ac- 
ceptances, which come into the hands of 
the aſſignees. A afterwards himſelf diſ- 
charges the acceptances. Under theſecir- 
cumſtances, Z is to be conſidered as the 
fatter or banker of A, and as having only a 
qualified property in the goods and bills 
which were ſo ſent for a particular purpoſe, 
the general property being in 4. There- 
ſote that purpoſe not being anſwered, 4 
may recover back from the affignees of B 
the amount of thoſe goods and bills. Hol- 


lingworth v. Tocke, in the Exchequer Chan- 


ber, in error, Eaft. 35 Ges. Jo 501 
12. The right to bring a real action paſſes to 
the alignees of a bankrupt, by the uſual 
words of the deed of aſſignment, Smith v. 
Co Coffin, Eaft. 35 Gee, 3. 444 

I 3. The Court will not diſcharge a Defendant 


who is holden to bail for a debt contracted | 


in this country, out of cuſtody, on a com- 
mon appearance, on an. affidavit of his 
having become a bankrupt in Ireland, and 
there obtained his certificate, but will put 
him to plead. Quin v. Keefe, Mic. 36 Geo. 3. 
| 553 
14. But a general plea of bankruptcy in 
Ireland, referring to an Iriſh Act of Par- 
liament, and concluding to the country 
(in a mode ſimilar to that given by Hat. 

5 Geo. 2. c. 30. /. 7. to bankrupts in Exg- 
land,) is clearly bad. © ib. 
15. Adraws a bill of exchange on B, payable 
to the order of A, which B accepts, and B 
draws a bill on A payable to the order of B, 
which A accepts, for their mutual accom- 
modation. Both bills are payable at the 

You, II. 


| 


| 


ſame time, have the ſame dates, and con- 
tain the ame ſums. One is a-good con- 


| ſideration for the other, and neither is an 


indemnity ; ſo that if either party becomes 
a bankrupt, the bill accepted by him may be 
proved under his commiſſion, and conſe- 


quently, to an action brought on it his 
bankruptcy may be pleaded. Rolfe v. 


Caflon, Mic. 36 Geo. 3. Page 570 
| BILLS OF EXCHANGE. 
An alteration of the date of a bill of ex- 


change, by which the day of payment 
would be brought forward, vitiates the bill, 


and no action can be maintained upon it 


after ſuch alteration, though in the hands of 
an innocent indorſee, for a valuable conſi- 


deration. Maſter v. Miller, in the Excheguer 
Chamber, in error, Trin. 33 Ges. 3. 141 


2. 


Bills of exchange were drawn by A in 
England on B, in the Ba ladies, payable 
50 days after ſight, and a bond was entered 
into, conditioned to be void, if the bills 
ſhould be duly paid in India, or come back 
to England duly protefied for non- payment, 
and the amount of them paid by the obligor 
within a certain time after they ſhould be 
ſo returned proteſted for non-payment. The 
bills were ſent to Ladia, but before they 
arrived, B the drawee had left the country, 


and his agent there refuſed. to accept them. 


They were then proteſted in India for nan- 
acceptance, ſent back to England ſo proteſted, 
and being preſented to the drawee here for 
payment, were prote/ied for non- payment, 
This was holden to be a /ub/fantial per- 
formance of the condition of the bond, 
French v. Campbell, Trin. 33 Geo. 3. 163 


N. B. The judgment in this caſe was reverſed 


3+ 


by the court of B. R. on a writ of error. 
See 6 Term Rep. B. R. 200 
A draws a bill of exchange on B, payable 
to a fictitious payee or order, and indorſed 
in the name of ſuch payee, which B ac- 
cepts. In an action by an innocent in- 
dorſee for a valuable conſideration againſt 
B, on the bill, in order to draw an in- 
ference, either that B, at the time of his 
acceptance knew the name of the payee 
to be fictitious, or that B had given an 
authority to A to draw the bill in queſtion, 
by having given a general authority to 4, 
to draw bills on B, payable to fictitious per- 

7 7. ſons, 
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ons, evidence is admiſſible of irregular and 
ſuſpicious tranſactions and citcumſtances 
relating to other bills drawn by A on B, 
payable to fictitious payees and accepted by 
B, though none of thoſe tranſactions or 
circumſtances have any apparent relation 
to the bill in queſtion, and though none of 
them prove that B accepted any of thoſe 
other bills, with a knowledge that the 
payees mentioned in them were fictitious. 
Gibſon v. Hunter, in the Houſe of Lords, in 
error, Eaſter, 34 Geo. 3. Page 288 
4. 4,2, merchant in London draws a bill of 
exchange on B at Piſa, payable to the or- 


der of C, 2 French merchant reſident . in 


France: C, indorſes it to O, of Nice, and 
V to Eat Leghorn. The bill got being 
paid when que, E draus another bill for 
the amqunt of the former og A, in favour 
of F. of Legharn, which i is indarſed to G. a 

| merchant in Landon, in the courſe of trade, 
ak t ap A. The ſtat. 34. Geo. 3. 
c. 9. . 4. prevents & from maigtaining 
any action on the latter bill againſt 4; and 
if ſuch action be brought, the Court will 
ſtay t the proceedings, n v. Ame. 
: Trin. 34 Geo. 3. 0 338 
* A, in England e a bil. of exchange on 
B, ina foreign country, which after having 
been negotiated through another foreign 
country, is preſented to B, who refuſes to 
< ay it, on account of the law of the country 
in which he reſides having prohibited ſuch 
payment. The drawer is liable for the 
whole amount of the re-exchange between 
the different countries. Melliſb v. Simeon, 
Mie. 35 Ges. 3. 
6. The purchaſer of a Ra df bill of exchange 
payable at a certain time after fight, which 
is publicly offered for negotiation, is not 
bound to ſend it by the earligſt opportunity 
to the place of its deſtination. Muilman 
v. D'Eguino, Mic. 36 Geo. 3. 505 
7. There is no fixed time when a bill drawn 
payable at ſight or a certain time after, ſhall 
be preſented to the drawee. ib. 
5 But it muſt be preſented within a reaſon- 
able time. ib. 
| 9. What is a reaſonable time, is a queſtion for 
the jury to decide, from the circumſtances 
of the caſe. th, 
10. But ſemble, that if the holder of a bil ſo 
payable, neither preſents it nor puts it in 

= + 
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| 


—— — 


þ 


J 


circulation, he is guilty of alen and cannot 
recover upon it. 135. 
11. It is ſufficient, if notice of a bit drawn in 
England on a perſon in the Eaft Indies, 
being diſhonoured, is ſent to England by the 
firſt direct and regular mode of con veyance, 
whether it be by an Engliſh or a foreign 
ſhip: the holder is not bound to fend ſuch 
notice by the accidental, though earlier, 
conveyance of a foreign ſhip not deſtined 
to this country. | 5 1b. 
12. A draws a bill of n on B, pay- 
able to the order of A, which B accepts, and 
B draus a bill on A, payable to the order 
of B, which A accepts, for their mutual ac- 
comodation. Both bills are payable at the 
ſame time, have the ſame dates, and con- 
tain the ſame ſums. One is a good con- 
ſideration for the other, and neither is an 
indemnity; ſo that if either party becomes 
a bankrupt, the bill accepted by him may 
be proved under his commiſſion, and con- 
ſequently, to an action brought on it, bis 
bankruptey may be pleaded. Rolfe v. Caſhon, 
Mic. 36 Ger. 3. 570 


13. Semble that a letter of attorney given by 


an executor to A, enabling him to tranſact 


the affairs of he teſtator in the name of the 


executor as executor, and to pay diſcharge and 
ſatisfy all debts due from the teftater, conveys 
a ſufficient authority to 4, to accept a bill 
of exchange, in the name of the executor, 
drawn by a creditor for the amount of a debt 
due from the teltator, ſo as to make the 
executor ei liable. Howard v. Baillie, 
Fil. 30 Geo. 3. 6.8 
14. But clearly if the executor admits that 
ſuch a bill which has been ſo accepted by 
A, with the knowledge of the executor, is 
for a juſt debt, and that it ought to be paid, 
it affords ſufficient evidence of an authority 
given by him to 4, to accept that particu- 
lar bill, without reſorting to the letter of 
attorney. ib. 


C. 
CHURCHWARDENS. 


1. Churchwardens de facto may maintain an 
action againſt a former churchwarden, for 
money received by him for the uſe of the 
pariſh, though the validity of the election 


of 
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of the Plaintiffs to their office be doubtful, 
and though they be not the immediate ſuc 

ceſſors of the Defendant. Turner v. Baynes, 
Mic. 36 Geo. 3. Page 559 


CLERK OF ASSIZE. 


1. By the Hat. 19 Geo. 3. c. 74, the clerk of 
aſſize on each circuit, is intitled to receive 


a certain fee for every perſon convicted of 


a tranſportable offence, [except petty lar- 
ceny] and ſentenced to tranſportation, hard 
labour, or confinement in the houſe of cor- 
rection; and fur perſons capitally convict- 
ed, who afterwards have receiyed the King's 
pardon on condition of being tranſported 
or impriſoned. Fleetwood v. Finch, Mic. 


34 Geo. 3. 220 
2. On the Norfol circuit, that fee is one 
- guinea, ib. 


COSTS. 


Ste EXCHEQUER CHAMBER, No. 1. SLAN- 
DER, No. 1. 


1. Where to an aCtion of treſpaſs for break- 
ing and entering the Plaintiff's cloſe &c, 
the Defendant pleads a ſpecial plea of juſ- 

_ tification to the whole declaration, and the 
_ verdict is againſt him, the Plaintiff is in- 
titled to full colt although the damages 
are leſs than 40 s. and the judge at the trial 
does not certify. Redridge v. Palmer, Mic. 
32 Geo. 3. 2 
S. P. Comer v. Baker, Trin. 34 Geo. 3. 342 
2. The Court will not compel the Plaintiff in 
a qui tam action to give ſecurity for coſts, 
though it appear by affidavit that he is 
inſolvent. Field qui tam v. Carron, Eaſt. 
32 Geo. 3. 27 


g. If there be two De'endants in an action 


of aſſumpſfit, one of whom ſuffers judgment 
by default, and the other obtains a verdict, 
he who obtains the verdict is intitled to 

| coſts. Shrubb v. Barrett, Eaſt. 32 Geo. 3. 
28 

4. A Plaintiff who is reſident abroad, is com- 
pellable to give ſecurity for colts, though 
no other circumſtance than his reſidence 
be ſtated in the affidavit. Ganesford v. 
Levy, Mic. 33 Geo. 3. 118 
5. No action will lie in this court to recover 
colts ordered to be paid by a rule of an in- 
ferior court, in the courfe of a ſuit there, 


notwithſtanding the Defendant ſhould not 


be liable to an attachment of the inferior 
court, by being reſident out of its juriſdie- 
tion. But ſuch an action having been 
brought, the Court ordered the coſts 
awarded tothe Plaintiff in the inferior court 
to be deducted from thoſe allowed to the 
Defendant in the action. Emerſon v. Laſh- 
ley, Mic. 34 Geo. 3. Page 247 
6. Executors are not liable to cofts on a judg- 
ment as in cafe of a nonſuit, under the 


flat. 14 Geo. 2. c. 17. —Boath v. Holt, Hil. 
34 Geo. 3. 277 
7. Where the Plaintiff withdraws the record 
after the cauſe is called on for trial, the 
Court will make it a condition of diſcharg- 
ing a rule for judgment as in caſe of a 
nonſuit, that he ſhall pay the Defendant 
the coſts of the day occaſioned by not coun- 
termanding notice of trial, though the 
practice of the Court is not to grant a rule 
for coſts for not going on to trial, and a 
rule for judgment as in caſe of a nonſuit at 
the ſame time. Jordaine v. Sharpe, Hil. 
34 Geo. 3. | 280 
8. An attorney is not liable to pay the coſts 
of taxing his bill under the ftat. 2 Geo. 2. 
c. 23. / 23, where the deduction of one- 
ſixth is occaſioned, not by the particular 
items being taxed, but by a whole branch 
of it being diſallowed. . J/hite v. Milner, 
Mic. 34 Ges. 3. 357 


9. A foreign ſeaman having brought an action 


for his wages againſt a foreigner, the Court 
refuſed to compel him to give ſecurity for 
coſts, on account of his being on a voyage 
on board an Englih ſhip. Henſchen v. 
Garves, Mic. 35 Geo. 3. 383 
10. Where th: Plaintiff in replevin pleads ſe- 
veral pleas in bar of an avowry, on which 
iſſues are joined, and one of them is found 
for him which eſtabliſhes his right of ac- 
tion, and the others for the Defendant, and 
the judge does not certify under the ſtat. 
4 Anne c. 16, the Defendant is intitled to 
the coſts, not only of the pleadings which 
compole, but alſo of the trial of thoſe iſſues 
which are found in his favour. Brooke v 
IWiilett, Hil. 35 Geo. 3. _ 
11. 4 having obtained a verdict againſt B 
for a ſmall ſum, and B having previouſly 
recovered judgment againſt 4 for a larger 
ſum, and taken him in execution, the Court 
will permit the {ſum obtained by 4 by the 
verdiQ and the coſts to be deducted from the 
amount of the judgment of B, and ſatisfae- 
tien 


AN INDEX, TO THE PRINCIPAL, MATTERS., 


tion to be entered for ſo much, notwith- 
Kanding is infolvent, and has no means 
of paying his attorney's hill, but by the ſum 
for which he obtained the verdict. Vaughan 
v. Davis, Hil. 35 Geo. 3. Page 440 
12. 8.4 P. Dennie v. Elliott, Mic. 36 Geo. 3. 
587 

13. Aſter the Defendant has agreed to take 
ſhort notice of trial, the court will not 
compel the Plaintiff, though a foreigner 
and reſident abroad, to give ſecurity for 

| war i Michel v. Paręſti, Hil. 36 Geo 3. 
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cou TY-COURT. 


1. An $4 aig cannot be maintained in a 
: county- court, unleſs both the Defendant 
reſide, and the cauſe of action ariſe within 


N mm" ada v. Troyte, Eaſt. 32 Geo. 3- 


29 

2. Therefore 8 the demand be for leſs 

than 40 5..if the cauſe of adtion ariſe in one 

county, and the Defendant live in another, 

the action muſt be . in a ſuperior 

rg 20: wot 2991) vr 4b, 
NA 


. „ £ 
* 3. > 


1. A covenant in a"leaſe, that the leſſee his 
exeeutors and adminiſtrators ſhall con- 
Nantly reſide upon the demiſed premiſes, 
during the demiſe, is binding on the aſſignee 
of the leſſee, though he be not named. 
Tatem'v. Chaplin, 'Eaft. 35 Ges. 3. 133 
2. H covenants; to build a houſe for B, and 
finĩſh it on or before a certain day, in con- 
ſideration of a ſum of money which B co- 
venants to pay A by inſtalments as the 
building ſhall proceed. The finiſhing the 
houſe is not 4 condition precedent to the 
payment of the money, but the covenants 
are independent. 4 therefore may main- 
tain an action of debt againſt B for the 
| whole ſum, though the building be not 


finiſhed at the time appointed. Terry v. 
Dumtze, Hil. 35 Geo. 3. 389 
- CUSTOMS: WHAT GOOD. 


* No. 18. 


0 CUSTOMS OF FICERS or. 


1. An aQion cannot be maintained againſt 
an' officer of the cuſtoms, for ſeizing goods 


» oct bye vente: _ _ it 8 


2} 3! 


be brought within three months after the ac- 
tual ſeizure, notwithilanding a ſuit is in- 
ſtituted in the Exchequer for the condemna- 
tion of the goods, which is depending at the 
expiration of the three months. Godin v. 
Ferris, Mic. 32 Gee. 3. Page 14 


D. 
DELIVERY OF GOODS.” 


See STOPPAGE in tranſitu, No. 1. 


1. A agrees to ſell goods to B, who! pays a 
| certain ſum of money as earneſt : the goods 
are packed in cloths furniſhed-by B, and 
depoſited in 2 building belonging to 4, till 
B ſhall ſend for them, but A declares at the 
ſame time, that they ſhall not be carried 
away till he is paid. This is not u delivery 
to B. Goodall v. Skelton, Trin. 34 Geo: z. 

| 


DEMURRE R, 


1. Semb. that judgment on a * 3 
to a plea in bar, the matter of which, even 
if well pleaded would be no deſence to 
the aCtion, is to be conſidered as a judg- 

ment by default. ye v. Tubb, Mit. 


35 Geo. e 2 in beh. ren 352 
> DEMURRER: 1 To EVIDENCE: 


1. On a demurrer to circumſtantial 8 
the party offering the evidence is not ob- 
liged to join in demurrer, unleſs the party 
demurring will diſtinctly admit upon the 
record, every fact and every concluſion, 
which the evidence offered conduces to 
prove. Gibſon v. Hunter in the Houſe of 
Lords, Trin. 33 G. 5. 187 


* 
4 e 10 * 


DEVIS E. 


1. A deviſes an advowſon to the firſt or other 
en of B that ſhould be bred a clergyman, and 
bie in holy orders, in fee, but in caſe B ſhould 


haze no ſuch ſon, then to C in ſee. Both 


deviſes are void, as depending on too re- 
mote a contingency; therefore though B 
dies without having had a ſon, the heir at 
law of the deviſor, and not C, is intitled, | 
 Prbftor v. the Biſhop of Bath and Welk, Mie, 
| 35 C0. 1 os oft 
| 2. Lands 


AN INDEX TO rok binteiv At MATTERS, 


2. Lands & are ene to 5 for life, — af. 
ter his deceaſe 10 all and every ; ſuch child, or 
children of B as ſhall be living at the time of 
his decenſe. A poſthumous child of B (hall 
{hare equally with thoſe who were born in 
; +a life-time. Doe v. Clarke, Hil. 35 Ge. 3 
Page — 
3. A by his will reciting © as to ſuch worldly 
e eſtate as God has pleaſed to bleſs me 
ce with”? made a proviſion for his heir at law, 
and “ deviſed all the reſt, and reſidue of his 
goods, chattels, rights, credits, perſonal 
and teſtamentary eftate whatſoever, to B 
for his own uſe benefit and diſpoſal.” 
Under this clauſe, B took an e/tate in ſee in 
the lands of the teftator. Smith v. Coffin, 
Eafter 35 Geo. 3. 444 
4. A bond conditioned for the payment of a 
ſum of money to ſuch perſon as 4. B. ſhall 
by will appoint, is not forfeited by non- 
payment to the reſiduary legatee of A. B. 
no ſpecific appointment having been made, 
A power of appointment by will, is not 
executed by a mere deviſe of the reſi- 
due. a v. Barton, Eafter, 33 Geo. 3. 
| 139 


DOWER. 


1. A marriage celebrated i in Scotland (but not 
between perſons who go thither to evade the 
laws of England) will intitle the woman to 
dower in England. Ilterto on v. Ilderton, 
Trin. 33 Geo. 3. 145 
2. The lawfulneſs of ſuch a marriage may be 
tried by a jury: 
plea of | ne ungut gerauple“ in a writ of 
dower, alledging a marriage in Cctland, may 
conclude to the country: and in ſuch a re- 
plication it is not neceſſaty to ſlate that the 
marriage was had in any place i in England, 
by way of venue. 


therefore a replication to a 


10. 
F. 
ERROR, 


See ExXCHEQUER CHAMBER, Court of, No. 1, 
2. PEER, No.2. PLEAbinG, No. 13. 
PR ACTICE, No. 2. 0 


x, Though i it appears on the. return to 2 cer- 
tiorari, that no vill was filed in the Court 
of King's s Bench againſt the Defendant, 


(in an adion there by bill) in the term of 
"Vo. I. 


'F which the declaration is j but that a 
bill was filed. againſt him by the Plaintiff in 
the following vacation, it is not erroneous, if 
it alſo appears that the bill was filed of the 


| ess term. Parrott v. Spraggon, Hil, 


36 Geo. 3 608 


ESCAPE, 

1. An action of debt will lie againſt a gaoler, 
for the eſcape of a priſoner in execution, 
though the eſcape were wituout the know- 
ledge or fault of the gaoler, who in ſuch 
caſe can avail himſelf of nothing but the act 


of God or the king's enemies, as an excuſe, 
Alſept v. Eyles, Trin. 32 Geo. 3. 108 


ESFR 


1. By a marriage ſettlement lands were limited 
to A for life, remainder to B for life, with 
intermediate remainders, remainder to the 
heirs of the body of B, A became a bank- 

rupt, and by an Act of Parliament paſſed to 
veſt his eſtates in truſtees for the payment 
of kis debts &c, the lands were given after 
payment &c to B for life, with ſuch remain- 
ders over (in general terms of reference) as 

| were limited by the ſettlement. , Under theſe 
circumſtances B had a velted eſtate-tail of 
which a recovery might be ſuffered. Gaed- 

| right v. A igiy, Trin. 32 Geo. 3. 4 

2. A limitation in a deed, to the uſe of 4 tor 
life, with remainder to the fir fon of the 

(ody of A lawfully iſſuing, and for default 
of ſuch iſſue, to the ſecond, third, and other 
ſons of A and of the ſeveral heirs male of the 
body and bodies of all aud every ſuch ſon and 
ſons reſpectively iſſuing, gives an eſtate in 
tail male to the firſt ſon of 4. Qwen v. Smyth, 
Fil. 36 Geo. 3. 594 


EVIDENCE. 


See BaNKkuPT, No. 4. Birtts oF Ex. 
CHANGE, No. 3. VARIANCE, No. 1, 2. 


1, An inquiſition made by the ſherifPs jury to 

aſcertain the property of goods taken under 

a f. fa. though found in favour of A, is 
not admiſhble evidence in an aQion of tro- 
ver for the goods brought by A againſt the 
ſheriff,” Lathow v. Famer, FR 35 Geo. 3. 
437 

257 ** an „Aion W #4 for enticing the ſer- 

vant of E from his ſervice, it is ſufficient 

8 A 


evidence 


ANINDEX. TH./THEPRINGIPAL, MATTERS. 


ce of | the ,cnticement, that, A alk ed |, | 


of 8 to enlift 3 in the army, and after- 
_ war s Save h him e "Keane v. Boycott, 


35 Geo. 3 
2 75 Pied lands to . 


" STE 7 


* mariiage conveyed them by leaſe and | 
releaſe to trüſtees to other uſes, with the | 


" uſual limitations in marriage ſettlements. 
Parol evidence was not admiſſible to ſhew | 
that 4 meant his will to remain in force, 
unrevoked by the ſubſequent conveyance. 
Gcodtitle v. Otway, Eafl. 35 Geo. 3. 516 
4. A perſon who is employed to ſell goods, 
and is to have for himſelf whatever money 
he can procure for them, beyond a ſtated 
ſum, is a competent witneſs to prove the 
contract between the buyer and the ſeller. 


Bayes Ve. Perteus, Hil. 36 Geo. 3. 590 | 


EXCHEQUERCHAMBER COURT OF. 


15 The Court of Exchequer. [Chamber is 
bound to allow double coſts to the Defend- 
F ant i in error, on the affrmance of a judg- 
ment of the King' 8 Bench. Shepher v. 
_ Macireth i in errors. Hil. 34 Geo. 3. 284 
2. >. But i it is entirely a matter in. the diſcretion | 
ol that Court, whether interef ſhall be al- 
" lowed « or not, on { ſuch affirmance 1b. 


2 EXECUTION,” 
See PRAcTics, No. 15. 


EX EC UT OR. 


1. Executofs are not liable to coſts on a judg- | 
ment as in caſe of a non: ſuit, under the ſtat. 
14 Ges. 2.6. 17. Booth v. Holt, Hil, 24 
Geo. 3. 


EXECUTOR DE SON TORT. 
See PLEADING, No. 2. e 


of 101 2 1 FA © IU 44 
* 
: 7 1 * % 


FINE. LR nd Is 
See Axvutty; No. 4. 5 | 


4 ſciſed in fee of lands Hes — B his 
heir a ſeme covert. Upon his death a 
ſtranger makes a tortious entry on the lands, 
continues in poſſeſſion, and levies a fine 

* ſur cognizante de droit come ceo, with pro- 
clamations, B afterwards dies under cover- 


"Page 511 | 


271 | 


ture, no entry having been made on her 


behalf to avoid the fine, leaving C her heir of 
"the age of twenty-one, of ſound mind, out 
of priſon, and within the realm. The fine 
is a bar to the right of C, unleſs he make 
his claim within five years after the death of 
B. Dillon v. Leman, Mic. 36 Ge. 3. 

Page 584 


FRAUDS, STATUTE OF. 


1. A and B enter into a verbal agreement for 
the ſale of goods, to be delivered to 4 at a 
future period: there is neither earneſt paid, 
a note or memorandum in writing ſigned, 
nor any part of the goods delivered: this 
contract is void, being within the ſtatute of 

| frauds, though it is executory, and though 
it has been admitted by B in his anſwer to 
a bill in Chancety filed by A.  Rondeau v. 

Watt, Trin, 32 Geo. 3. 63 


G. 
GUARANTEE. 

1. A having ſent an order to B for certain 
goods, C undertakes to guarantee pay- 
ment to B, upon an undertaking of D to 
indemnify C. B accordingly informs C, 
that the goods are preparing, and after- 
wards ſhips them for 4, without giving no- 
tice to C that they are ſhipped. Afﬀter- 
wards D deſires to recal his indemnity, 
upon which C writes to B, to know whe- 
ther he had executed the order, to which no 
anſwer is given by B, for a conſiderable 
time, he having gone abroad in the interim. 
Upon this C, ſuppoſing from the ſilence of 
B that the order was not executed, gives up 
his indemnity to D. C ſtill remains liable 


to B, on his l Oxley v. Young, 
Hil. 36 Geo. 3 613 


a. 
-HORSE- WARRANTY. 


I. ./Though on the ſale of a horſe there is 
an expreſs warranty by the ſeller, that the 
+ horſe is ſound, free from vice &c; yet if 
it is accompanied with an undertaking 
on the paid of the ſeller to take the horſe 
again, and pay back the money, if on trial 

he hall be N to have any of the de- 


ſes 


AN INDEX TO THE PRINCIPAL MATTERS. 


FeQs mentioned in the warranty, the buyer 
muſt return the horſe as ſoon as he diſco- 
vers any of thoſe defects, in order to main- 


tain an action on the warranty, unleſs he 


bas been induced to prolong the trial by 
any ſubſequent miſrepreſentation of the 
ſeller. In ſuch caſe a trial means a rea- 


ſonable 0 trial. Adam V. Richards, Mic. q 


36 Geo. 3. Page 573 
| I. 
SSP > {4 1.x © 


Cee SLAVE. 
j + ; * 0 


"4 


INFANT EN VENTRE SA MERE. 

See DevisE, No. tt 

1. An infant en ventre ſa mere, is conſidered 
as born, for all purpaſes which are for his 
own benefit. Doe v. Clarke, Hil. 35 Ges. 3. 
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INSURANCE. 
Ser PARTNERS, POLICY, 


IRELAND. 


See Baxkkurr, No. 14, 15. Recovery, 
No. 3. 


L. 
LEGACY. 


1. Where there is a deviſe to A for life, of the 
rents and profits of a real eftate, and the 
intereſt and dividends of perſonal property, 
and after his death, the whole eſtates both 

.real and perſonal to be divided between B 
and C, the executors and truſtees are bound 
to pay to A the annual produce of the per- 
| ſonal as well as real property, eſpecially if 
the perſona] property be money in the funds, 
without requiring a receipt famped as for 
a legacy. Green v. Croft, Eg. 32 Geo. 3. 

z. Where two legacies of the ſame ſum are 
bequeathed to the ſame perſon by different 
inſtruments, viz. one by a will, and the 
other by a codicil, the legatee is intitled to 
both unleſs there be ſome circumitance to 
ſhew the intention of the teſtator, that he 
ſhould take but one. James v. Semmens, 

. Adic. 34 Geo. 3+ 213 

3. A bond conditioned for the payment of a 

ſum of money to ſuch perſon as A ſhall by 
I4 | 


| 


L 


| 
| 


will appoint, does not become abſolute by 
the non-payment to the reſiduary legatee, of 
A, no ſpecific appointment having been 
made by him. Buckland v. Barton, Baff. 
33 Geo. 3. | Page 136 
4: A power of appointing by will is not exe- 
cuted by a mere deviſe of the reſidue, ib. 


| LEVARI FACIAS DE BONIS ECCLE- 
SIASTICIS. 


See PRACTICE, No. 15. 


| LIEN. 


1. A quantity of timber placed in a dock, on 
the bank of a navigable river, being ac- 
cidentally looſened is carried by the tide 
to a conſiderable diſtance, and left at low 
water upon a towing path, finding 
it in that ſituation, voluntarily conveyy it 
to a place of ſafety, beyond the reach of the 
tide at high water. A has no lien on the 
timber for the trouble or expence to which 
he may have put himſelf in the carriage of 
it, but is liable to an action of trover, un- 
leſs he deliver it up to the owner on de- 
mand, though nothing be tendered by the 
owner by way of compenſation. Nicholſon 
v. Chapman, Mic. 34 Geo. 3 254. 
2. But probably in ſuch caſe 4 might main- 
tain an action againſt the owner for a com- 
penſation. ib. 


LIMITATION OF ACTIONS. 


See BANKRUPT, No. 10. CusToms OrFrFicers 
of. Fine. PLEADING, No. 21. 


LONDON, 
Sce AUCTIONEER. 


1. The Court of Requeſts for the City cf 
London bas no juriſdiction in a ſuit, unleſs 
both the Plaintiff and Defendant are re- 
ſident within the city. Brooks v. Moravia, 
Mic. 34 Ges. 3. 220 


LOTTERY. 


I. In an affidavit to hold to bail on the Lot- 
tery acts, it is ſufficient to ſtate that the 
Defendant * inſured or cauſed-to be inſured 


Sc.“ Pritchett v. Groſs, Hil. 32 Geo. 3. 17 
2. In 


AN INDEX Tro THE PRINCIPAL® MATTERS. 


. In an action for the penalties of the Lottery 
adds, it is ſufſicient if the procgſa ſtate the (43 

ſum to which they amount as the debt, 
4 — as arifing from penal- 
ties, or ſpecifying the offence; provided 


„tber be an affidavit for that purpoſe : and 


n it is alſaã ſufficient compliance with the ſtat. 


be 83G. 62: . 38. to ſtate in the proceſs 


3 chat the Haintiff is appointed by the com- | 


„A miſſiqnars of his majeſty's ſtamp duties to 
s prgſe cute. een 36 Geo 3. 
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5 db ins pra ce is iIntitled tõ à months notice 
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>-awap4 gum i the houfe of à perfon un- 
W uhlified tockih game, by the ſtat. 24 Geo. 
„ c. 44, for it will de preſumeũ that he 
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£22 PARTNERS | 
cs, No. 3. 

de g: 8d 1087165 N ng NB; 


1. A and B are engaged. in ee be in 
inſuring ſhips Ke, which, is carried, on in 


H - 


k 4 22 


: loſſes, Such 2 _partnerſhip, being illegal by 
ſtat. 5 Geo. 1. c. 18. A cannot maintain an 
action againſt B, to recover a tare of the 


money which bas been ſo paid. Mitchell | 
F bel. they emer; ista an agrtemef t for 


: v. Cockburne, Mie. 3 35. Geo. * ch 2 379 


. 


1. A patent was granted to A, for a new In- 
vented method of uſing an old engine, in a 
more beneficial manner than wðas defore 


331%. L 064: 'q>1 Page — 1 | 


. 


| 


| 
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— 
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-» qknown,”” The ſpecification ſtated that the 
method eonſiſted of certain principles, and 
deſeribed the mode of applying thoſe prin- 
cCiples to the purpoſes of the invention: and 


an act of parliament, reciting” the patent to 
have been for the making and vending cer- 
tain engines by him invented, extended to 4 


for a longer term chan 14 eas, the pri- 
vilege of making conſirufing and ſelling the 
Ne engine. Qu. Whether under theſe 
circumſtances, the patent- right Was valid? 
Bauten v. "Bulb, Bag 35 Geol JU 463 
10% 2 191is thy 1% 2&0 GQ0U&1: 
PAY MENT" OF MONETINT 
ee eee ee 


'V Kory e3:1Hinimbs ah lo rafts 9655 
1. 8 eee the hole 
declaration, in an action oma Mill of ex- 
change, is fuch an admiſſion of the validity 
of the: bill; agdtol prevent the fieveffity of 
- proving: the; hatdwriting”®'of the dra wer. 
Cutter dge v. Smirh Allie 35 Gebt 30 374 
2. Qu. Whether: after paying money into 
court, there can be a nonſuit? * 15. 
1976 ad boog 2? nor SDA e Hug .» 


18 2 8 2 14 P EAE R. 
Iain 20 


1. ths Whether a Peer. of parliamontteap be 
. ſued, in the King's Bench by taff: Har / 
* .of Lonſdaie- VnLitilgdale, in thei Eacheguer 
_ Chamber. in Errony Mic. 34 Gro god 267 
2, But having pleaded in chief to bit / filed 
againſt him in that court, he:cannbt wher- 
wards aſſign for error that he · oug hr uoſhave 
been ſued by original writ;\and«godiby bill. 
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1. 4 rick pollcſied.of 2 quantity of land in 
r coνοο ficld, and having a right: of 
- .Fomman over che whole field, and & Hung 


„lo a gige of, common over he Mn le 


+ their mutual tage and eonverence, 


dot to exęreiſe ĩhein reſpective righes'for a 


certain termioſ years, and each cobenahts 


to that effeQ, IK. during the term, the | 
"Sante. of B come upon the land FH, he 
may diſtrain them damage ſeaſant, 50 may 


in 


AN INDEX TO THE PRINCIPAL MATTERS. 


Ta his replication, (in anſwer to à ple2 | 
-pleaded by B of his right of common, in 
bar of the cognizance of A) ſet forth the 
ſpecial circumſtances of the agreement and 
Flhiteman v. King, Mic. 32 


covenants. 
Geo. 3. Page 4 
a. To an action brought by a imple contract 
creditor againſt an executor de ſon tort of an 
inteſtate, the executor cannot plead that 


-after action brought, but before plea pleaded, | 


he delivered over the effects to the rightful 
adminiſtrator, though in fad no admini- 
ſtration was granted till after the action 
was brought: nor can he plead a retamer 
for his own debt of a ſuperior degree, with 
the aſſent of the adminiſtrator. Vernon v. 
Curtis, in the Exchequer Chamber in Error, 
Hil. 32 Geo. 3. |; - 3% 18 
3. Bail above may juſtify he EE and 
entering the houſe of A, the outer door 


being open, ia which the principal refides, 


in order to ſeek for him, for the purpoſe of 
rendering him. Sheers v. wn Mic. 33 
Ses. 3. 120 
4. Such a jpliification i is good wp FO aver. 
ring that the principal was in the houſe at 
the time. ib. 
5. And in ſuch a plea an averment that the 
Deſendants duly became bail and en- 
tered into a recognizance” is ſufficient 
without ſtating that the principal was de- 
livered-to their cuſtody. | 76, 
6. By the conditions of the ſale of a copyho!d 
eſtate, it was flipulated that the purchaſer 
ſhould pay down a depoſit, and fign an 
agreement ſor the payment of the refidue of 
the purchaſe money at a certain time, en 
having @ good title, and that he ſhould have 
a proper ſurrender, on payment of that reſi- 
due, In an action brought by the ſeller for 
the non performance of the conditions on 
the part of the purchaſer, it was not ſuffi- 
cient to ſtate that the ſeller had been al- 

. ways ready and willing and froquently offered 
te make @ proper ſurrender an payment uf the 
purchale money. But the declaration 
ought to have averred that the ſeller actually 
made a goed title and ſurrendered the eſtate 
to the purchaſer, or a tender and refuſal, and 
alſo to have Thewn what title the iciler had. 
Phillips v. Fielding, Mic. 23 Ger. 3. 123 
7+ A repiication to a plea of ** ne ungues ac- 
Vox. II. 
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ceuple” in dower, alledging a marriage in 
S. 0: and, may conclude to the country, and 
in ſoch tephcation i: is not necoſſary to ſſate 
that the marriage was had at any place iu 
England, by way of venue, 4laerten v. 
1iderton, Trin. 33 Ges. 3. Page 145 
10 an action ot treſpals for ſiſhing in the 
Plaintiff's fiſhery, the Defendant pleaded 
that the lacus in quo was an arm of the ſea, 
in winch every ſubject of the realm had the 
liberty and privilege of free Aſhing. The 
Plaintiff replied a preſcription for the ſole 
and ſeveral right of fiſhing, and traverſed 
that every ſubject had the liberty and pri- 
vilege of free fiſhing in the locus in (quo. 
This was a bad traverſe. The Defendant 
therefore might well paſs it by in the re- 
joinder, and traverſe the preſcriptive right 
of the Plaintiff Rated in the replication. 
Richardſon v. the Mayor and Commonalty of 
Orferd, in the Excheguer Chamber in Error, 
Trin. 33 Ges. 3. F 482 
A preſcriptioa ſo d gommon of paſture for 
a certain number 5 * on A, eypry year, 
at all times of the year, is well laid, though 
the evidence which proves the right of 
common, proves. alſo that the tenant of a 
certain farm has a right to have the ſheep 
folded at night on the farm after they have 
fed on the common during che day. Brook 
v. Tilla, Mic. 34 Geo. 3. 224 
10. Where in pleading a conveyance, it was 
ſtated that a releaſe was. cancelled by the 
ſeal of the releaſot being taken off and de- 
ſtroyed, or loſt, with a profert ef the reſi- 
due, it was holden to be good. Ballon v. 
the Biſbep of Carlifle, Mic. 34 Ger. 3. 259 
11. The omitting to ſtate the conſideration 
of a bargain and ſale cannot be taken ad- 
vantage of on a general demurrer. ib. 
12. To an action of debt on a bond given to 
ſecure an annuity, the Defendant pleaded 
that no ſucb memorial was inrolled, as Is 
required by the ſtatute; the replication 
ſtated that a memorial was inrolled, con- 
taining the particulars which the ſtatute di- 
tects; the rejoinder alledged, that the me- 
morial in the replication mentioned did 
not truly ſet forth the conſideration on 
which the annuity was granted, This 
was clearly a departure from the plea. 
Ducheſs of Cumberland v. Praed, in the Ex- 
| 8 B cheguer 
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chequer Chamber in Error, Hil. 34 Geo. 3. 
Page 280 

13. Tt is not aſfgnable for error, that the 
Plain: iff is adjudged to be in miſericordia in- 
ſtead of the Defendant. A having reco- 
vered judgment againſt B, and a ff. fa. be- 
ing delivered to the ſheriff, in conſideration 
that A at the ſpecial inftance and requeſt of 
Ci. had requeſted the ſheriff not to execute the 
. - writ, C promiſed to pay the debt and 
Coits, together with the ſheriff's poundage, 
* | | bailiff's fees and other charges. On a 
- judgment by defaultand error brought, the 
| promiſe was holden to be binding on C, 
> though: it was not averred that the ſheriff 
' did in-faQ deſiſt from the execution, nor 


What the amount of the poundage &c was, 


nor that the Defendant had notice of ſuch 
amount. Py/lin v. Stokes, in the Exchequer 


| Ghent in Error, Trin. 34 Geo. 3. 312 
1 If plea of foreign attachment ſtate the 


5 4 to be, zbnt if any perſon be or hath 
© been indebted to any other perſon within the | 


[as ay Few ougt:t to aver that the De- 
 fendaiir in} the. plaint was indebted to the 


hs Phi ene, the city; Morris ve. Lud- | 


uu, Mic 35 Geo 4. 362 
15% A having privilege'of parliament, owes B 
/.. a ſum of money, for which B ſues Him; in 
f — which Centers inth a bond 
together with 4, eoriditioned for the pay- 
20 ment to B of ſuch ſum as B ſhall recover 
in the action n A, in purſuance of the 
ſtat 4 Gb. 3. c. 33. In that action B ob- 
tains julgmem, and puts the bond in ſuit 
- apgzinſt C. To the action on the bond, C, 
deing onder terms by a judge's order to 
plead ifſuadly, may plead in bar that a writ 
of error is depending on the judgment 
ot _ A. "Curling v. Innes, 85 35 Geo. 3. 
92 | | 372 
$i 8 tenant in common cannot avow 
: + olong for taking cattle damage feaſant, but 
he ougght alſo to make cognizance as bailiff 
of his companion. Culley v. Spearman, 
Hil. 35 Geo. 3. 


finiſh it on or beſore a certain day, in con- 
ſideration of a ſum of money, which B 
- cavenants to pay A by inſtalments as the 
building ſhall proceed. The finiſhing the 


houſe is not a condition precedent to the | 
paying the money, but the -covenants are | 


| 386 | 
17. A covenants to build a houſe for B, and | 


| 


his carriage againſt it. 


independent. A therefore may maintain 
an action of debt againſt B, for the whole 
ſum, though the building be not finiſhed at 
the time appointed. Terry v. Duntze, 
Hil. 35 Geo. 3. Page 389 
18. A cuſtom for “ all the inhabitants of a 
* pariſh to play at all kinds of lawful 
games, ſports, and paſtimes in the cloſe 
of A, at all ſeaſonable times of the year 
„at their free will and pleaſute,“ is good, 
but a ſimilar cuſtom “ for all perſons for 
the time being, being in the ſaid pariſh,” 
is bad. Fitch v. Rawling, Hil. 35 Geo. 3. 
393 

19. An action on the caſe, and nat an actiou 
of treſpaſs, is the proper remedy for an in- 
jury done to the Plaintiff's carriage, by the 
ſervant of the Defendant negligently driving 
Morley v. Gaisford, 
Eafter, 35 Geo. 3. 9442 
20. A plea in bar of an avowry ſor taking da- 
mage feaſant, that the catile eſcaped from a 
public highway into the locus in quo, through 
the deſects of fences, muſt ſhew that they 
were paſſing on the highway when they 
eſcaped; it is not ſufficient to ſtate that 
being in the highway they eſcaped. De. 
vaſlon v. Payne, Trin. 35 Geo. 3. 527 
21. To an action brought by ak aſlignees of 
an inſolvent debtor, to recover money 
owing to him before his inſolvency, in 
which the Plaintiffs declare, that in con- 
ſideration of the money being due to the in- 
ſolvent, the Deferdant promiſed to pay 
them as aſſignees, it is a bad plea to lay 
„that the cauſe of ation firſt accrued to 

c the inſolvent before the Plaintiffs became 

&© affignees, and that ſix years had eſapſed 

o after the cauſe of action firſt accrued to 

« the inſolvent, and before the ſuing out 

ce the writ of the Plaintiffs.” Kinder v. 
Paris, Mic. 36 Geo. 3. 561 
22. Ju. Whether in ſuch cafe, the Defend- 
ant might plead, that the money was firſt 


due to the infolvent more than ſix years be · 


fore the action was broughr, and that he 
had made no expre/5 promiſe to the Plain- 
tiffs within fix years Z hq" 230 
23. Q. Alſo whether in ſuch an action the 
Plaintiff muſt prove an expreſs promiſe ? ib. 


AN INDEX To. THE 


POLICY OF INSURANCE, 
See PARTNERs, No. x. 


1. A policy of inſurance is eff-Med on cer- 
tain goods on board a certain ſhip, on a 
voyage at and from A to B, and another 
-policy is alſo made on any kind of goods as 
intereſt ſhould appear, on board Sip or Hips, 
on the ſame voyages, warranted to lai] 

within a limited time, but no circumſtan- 
does relating to the fift policy are commu- 
nicated to the underwriters of the ſecond, 
not do they know that the firſt was made, 
Goods to the full amount of the ſum inſured 
in the firſt policy ate put on board the {pe- 

Cited ſhip, which arrives in ſafety. Goods 
to the full amount of the fam inſured in the 
ſecond policy are put on board another ſhip, 

which fails within a limited time from 4, 

- "with an intention to touch at C, in her cturſe 


0 B, but is loft before ſhe arrives at the de- 


.. "Dieting point. I he ' underwriters of the 
. ſecond policy are anſwerable for the loſs, 
Kewleyv. Ryan, Trin. 34 Geo. 3. Page 343 
2. Iwo policies of inſurance for different 
: ſums are effected on goods on board ary 
ip er ſhips on a voyage from A to B. 


goods nearly- amounting to the value of 
| { 


both policies are put in different propor- 
tions on board two ſhips which fail on the 
voyage, one of which is loſt, but the other 
arrives in ſafety at B. The inſured may 
apply eicher policy to the ſhip which is loſt, 
i eee v. O Hey, B. R. Mic. 23 Geo. 3. 
345 in netis. 
A A policy of inſurance is made on a ſhip, on 
a Voyage from A to C warranted to depart 
with convoy for the voyage. The convoy ap- 
pointed is to B a port in the courſe, and near 
to C. This is a compliance with the war- 
ranty, and the underwriters are liable, the 
hip being captured in the paſſage from B to 
* n v. Bewicke, Mic. 36 Ges 3. 


551 
4. Tbe term convoy in a policy means ſuch a 


convoy as ſhall! be appointed by govern- 
ment. tb. 
5. A policy of inſurance againſt fire under 
ſeal; refers to certain propoſals diſtind from 
the deed, which declare that all perſons in- 
ſured fuſtaining any loſs by fire ſhall (among 
other things) produce a certificate under 
the hands of the miniſter and churchwar- 
dens, and ſome reſpectable houſeholders of 
5 


PRINCIPAL MATTERS. 


* 


| 


Mic. 36 Geo. 3. 


the pariſh, importing that they are ac« 
quainted with the character and circum- 
ſtances of the perſon inſured, and know or 
v-rily believe that the loſs really happened 
by misfortune without any fraud or evil 
practice. Page 574 
Qu. Whether the production of a certificate 
Jo ſigned be a condition precedent to a re- 
covery againſt the inſurers on the policy? 
Or whether it be not ſufficient to ſhew 
that a certificate was produced and fgnel 
by many reputable houſeho!ders of the 
pariſh, and that the miniſter and church- 
wardens being applied to without any rea- 
ſenadle or probable cauſe wrongfuily and un- 
Juſlly refuſed to ſign it. NI v. Worſley, 
1b. 
N. B. The judgment in this caſe was reverſed 
by the Court of B. R. ona writ of error, 
Trin. 36 Geo. 3. that court being of opinion 
that it was neceſſary to produce a certificate 
ſigned by the miniſter and churchwardens, 


POOR RATE. 


1. The ranger of a royal park is rateable to the 
poor, in reſpect of incloſed and cultivated 
lands within the park, if he is in the en- 
joyment of the immediate profits of thoſe 
lands, for as to thoſe profits he is con- 
ſidered as an occupier of the lands. Earl of 
Bute v. Grindall, in the Exchequer Ghamber, 
in error, Mic. 34 Geo. 3. 265 


PRACTICE. 
See Bait. REQuesTs COURT OF, No. 2, 
3, 4, 5, 6- RuLEs 386 


If a perſon be arreſted after the writ is re- 


turnadle, the officer cannot legally detain 


him (though for the ſhorteſt time) till the 
writ be continued. Loveridge v. Plaiffow, 
Eafter, 32 Ges. 3. : 29 
. The Court will not fet aſide an execution 
iſſued on a judgment aſter notice of a writ 
of error, if it appear from the admiſſion of 
the Defendant's attorney, that the writ of 


error was brought merely for delay. Mit- 
chell v. Wheeler, Eaſter, 32 Geo. 3. 32 


. Time to plead under a judge's order, is 
reckoned inciuſ;ve of the day of the date of 
the order, but exclu/;ve of the day on which 
it expires, Aay v. * bitchead, Eaſter, 
32 Geo. 3. 35 

4+ Of the four days allowed to perfect bail in 


after an exception, the firſt is reckoned ex- 
cluſively, 


AN INDEX TO THE PRINCIPAL MATTERS. 


cluſively, and the laſt inclufive'y ; ſo that 
where the exception was on Zedneſday, an 
attachment could not regularly iſſue againſt 
the ſheriff till he Tucſday follow: ng (Sunday 
being no day,] but though the attachment 
did iſſue on the Monday, the Court would 
not ſet it aſide, beceuſe the bail w not per- 
fected. North v. Ecans, Eaſier, 32 Geo. 3. 
Page 35 

5. Bail ſued on their recognizance by attach- 
ment of privilege, may render the princi- 
pal on the appearance day of the return. 
Fletcher v. Aingeil, Mic. 33 Geo 3. 117 
6. A plaintiff who is reſident abroad, is com- 
pellable to give ſecurity for coſts, though 
no other circumſtance than his reſidence 
be ſtated in the affidavit. Gane rd v. 
Levy, Mic. 33 Gee. 3. 118 
7. A peremptory undertaking to try, is alone 
” ſufficient cauſe to ſhew againſt judgment as 
in caſe of a nonſuit for not proceeding to 
trial, if it be the fir? default. Mallet v. 
Hilton, Mic. 33 Geo. 3. 119 
8. Ihe Court will ſet aſide an attachment 
«+ againſt the ſheriff iſſued on account of bail 
above not being put in, on payment of 
cooſts and perſecting bail, where the Plain- 
„tiff has not been delayed. Callan v. De, 
Alic. 34 Geo. 3. 235 
9. An attachment againſt the ſherif is ir- 
regular, if the rule to bting in the body 
iſſues before the time for putting in bail has 
expired. But if the ſheriff neglect to ap- 
ply to the Court in due time, to ſet aſide 
*.the attachment, the irregularity is waived. 

© Where a writ is returnable the firſt return 
of a term, in a county cauſe, the defendant 

| has eight days 3 after the guarto die poſt, to 
put in bail. Ralfe v. Steele, Hil. 34 Geo. 3. 
277 

10. Where the Plaintiff does not counter- 


mand notice of trial, but withdraws the 
record, after the cauſe is called on, the 


Court will make it a condition of diſcharg- 
ing a rule for judgment as in caſe of a non- 
ſuit, (on a peremptory undertaking to try) 


that he ſhall pay the Defendant the coſts 


incurred by the omitting to try, though the 
practice of the Court is, not to grant a rule 
for coſts for not going on to trial, and alſo 
a rule for judpment as in caſe o a nonſuit, 
at the ſame time. Jerdaine v. Sharpe, Hil. 
34 Ges. 3. 280 


| 


| 


| 
| 


11. Aclerk to an attorney, though not articled, 
cannot be bail to the action. Corniſb v. 
Roſs, Mic. 35 Geo. 3. Page 349 

12. It is not neceſſary that a warrant of at- 
torney to conſeſs a judgment ſhould be read 
over to the party giving it. Taylor v. Park- 
inſon, Mic. 35 Geo. 3. 383 


1 3. A foreign ſeaman having brought an ac- 


tion for his wages againſt a foreigner, the 
Court refuſed to compel him to give ſecu- 
rity for coſts on account of his being on a 
voyage on board an Engliſh ſhip. Henſ- 
chen v. Garves, Mic. 35 Geo. 3. th, 
14. Judgment as in caſe of a nonſuit for not 
proceeding to trial, cannot be moved for 
till the third term after that in which iſſue is 
joined, where the affidavit is general, that 
iſſue was joĩued in that term. Da Cya v. 
Leaſtone, Mic. 36 Geo. 3. | 558 
15. | hough a levari facias de bonis eccleſaſticts 
is a continuing execution, and a levy under 
it may be made from time to time aſter it 
is returnable, till the ſum indorſed be ſatis- 
fied, yet if it be actually returned, the au- 
thority of the Biſhop is at an end. There- 
fore where ſuch a writ remained in the 
hands of the Biſhop Jong after it was re- 
turnable, who ſequeſtered the profits of a 
vicarage accruing as well before the return 
day, as after, and being ruled to return the 
writ, returned only the amount of the ſum 
levied up to the return day, the Court 
would not order the writ and return to be 
taken off the file, but would only permit 
the return to be amended, by inſerting the 
ſum levied up to the time when the writ 
was actually returned. Marſh v. Fawcett, 
Mic. 36 Gee. 3 "832 
15. After the Defendant has agreed to take 
ſhort notice of trial, the Court will not 
compel the Plaintiff, though a foreigner 
and reſident abroad, to give ſecurity for 


. Michel v. Pareſti, Hil. 30 Ges. 3. 
593 


17. Bail muſt render the principal be fore 


the tiſing of the Court, in order to diſ- 
charge themſclves from an action of debt 
on the recognizance. Lardner v. Baſſage, 
Hil. 36 Geo. 3. 593 
18. A plaintiff may ſue in his own name, 
without an attorney, and ſubſeribe the pro- 
ceſs with his own name as attorney for the 
plaintiff, in any action. La Grue v. Penny, 
Hil. 36 Gr. 3. 600 
19. In 


AN INDEX TO TBE PRINCIPAL MATTERS. 


£9. In an action for the penalties of the Lot- 
tery Act 27 Geo. 3. c. 1. . 2. it is ſuſficient 
if the proceſs ſtate the ſum to which they 
amount, as the debt, without deſcribing 

it as ariſing from penalties, or ſpecifying 
the offence, provided there be an affidavit 
for that purpoſe: and it is alſo a ſufficient 
compliance with the ſtat. 33 Geo. 3. c. 62. 
. 38. to«ttate in the proceſs that the plain- 
tiff is appointed by the commiſſioners 
of his Majeſty's ſtamp duties to proſe- 
cute.“ * v. Pacey, Hil. 36 Ges. 3. 

; Page GO 
20. | Though a rule to plead expires on a dies 
non juridicus, ex gr. the Purification, the 
Defendant is bound to plead on or before 
that day, and if he does not, judgment may 
be ſigned on the next day. Meſure v. Britten, 
Hil. 36 _ Y 616 


PRIVILEGE OF PARLIAMENT. 
See FLEANING, No. 15. 


"PROHIBITION. 


I. | The Court will not grant a prohibition to 
prevent the execution of the ſentence of a 
Court Martial, paſſed againſt A. who has 
received pay as a ſoldier, (but aſſumed the 
military character merely for the purpoſe of 
recruiting in the yſual courſe of that ſer- 
vice) though the proceedings of the Court 
Martial appear to be in ſome inftances ir- 
regular. Grant v. Sit Charles Gould, Trix. 


32 Geo. 3. 69 
2. The receiving pay as a ſoldier ſubjects the 
receiver to military juriſdiction. ib. 


3. Quære, Whether the miliaterpretation of 
a ſtatute by an inferior court, the conſi- 
deration of which ariſes incidentally in the 
courſe uf a proceeding which is conſeſſed 
to, be within its juriſdiction, be a ground 
for a probibitian? Whether it be not rather 
a matter of appeal? Heme v. Ear! Camden 
in the Houſe of Lords, Trin. 35 Ces. 3. 

333 

J. But cleatly in ſuch a caſe a probibition 
will not lic, unleſs it de made appear to 
the ſuperior court, that the paity applying 
for the prohibition, has in the courſe of the 
proceedings in the inferior court, alledged 
the grounds for a contrary interpreta- 


tion of the ſtatute, on which he applies for 


Vor. II. 


the prohibition, and that the inferior court 
has proceeded notwithſtanding ſuch allega- 
tion. Page 533 
5. No right is ved, by any of the prize acts, 
in the captors of an enemy's ſhip and cargo 
in war, before the ultimate agjudicatian of the 
courts of prize. th, 


6. The iſſuing a monition thereſore to the prize 
agents by the court of commiſſioners ol 
appeals in prize cauſes, to bring in the 
proceeds of a ſhip and cargo, which have 
been ſold, after a fentence of condemnatien 
as lawful prize, but from which ſentence 
there is an appeal, (on a ſubject diſtinct 
from the queſtion whether prize ot not, 

which is not diſputed) is not a ground for 
a prohibition to that court, for the moni- 
tion neither intericres with, nor defeats any 
weſted rights. | 10. 


PRO MISS ORT NOT E. 


1. A makes a promiſſory note payable to B 
or order, which B indorſes, having given 
no value for it, and knowing that A is in- 
ſolvent: in an action by the indorſee againſt 
B it is not neceſſary to prove that the note 
was preſented for payment to A immedi- 
ately when it lecame due, or that notice 
was given to B of A's refuſal to pay it. 
De Berdt v. SE A rin. 34 Geo. 3. 


339 


2. One of two makers of 4 Joint and ſeveral 
promiſſory note having become a bankrupt, 
the payee receives a dividend under the 

commiſſion, on account of the note: this 
will prevent the other maker from availing 
-himſe'f of the ſtatute of limitations, in an 
action drought againſt him for the remain- 
der of the money duc on the note: the 
dividend -h.ving been received within fix 

Fackſon 

349 

3. £ makes a promillory note payable to B 
or order, Wich a memorandum ,upen it that 
it will be paid at the houſe of C who is A's 
banker: in the courſe of buſiueſs the note 
is indorſed to C. In an action by C 


years before the action brougat. 


v. Fairtant, Trin. 34 Ges. 3. 


againft the inderſer, it is not neceſſary to 

prove an actual demand on A. Saunderſen 

v. Judge, Fajt. 35 Geo. 3. 
8 C 


$09 
4. If 


AN INDEX TO THE 


4. If a note be made payable at a particular 
houſe, a demand of payment at that houſe 
is as a demand on the maker. Page 509 


PRINCIPAL 


5. The putting a letter into the poſt-office to | 


the indorſer in proper time. informing him 
that the maker has not paid a note when 
due, 1s ſufficient evidence of notice to the 
indorſer. 1b. 
A being in inſolvent circumſtances, B un- 
dertakes to be a ſecurity for a debt owing 
from Ato C, by indorſing a promiſſory note 
made by 4, payable to B at the houle of D. 
The note is accordingly ſo made and in- 
dorſed with the knowledge of all parties. 
Juſt before it becomes due, B being in- 
formed that D has no effects of A in his 
hands, deſires D to ſend the note to him B, 
and ſays he will pay it. C cannot maintain 
an action againſt B on the note, without 
having uſed due diligence in preſenting the 
note as ſoon as it was due to D for pay- 
ment, and in giving immediate notice to 
B, of the non-payment by D- for B has 
a right to inſiſt, on the ſtrict rule of law 
relpecting the indorſer of a note, notwith- 
ſtanding the particular circumſtances of 
the caſe. Nicholſon v. Gouthit, Hi L 36 
Geo. 3. 609 


R. 
RECOVERY COMMON. 
1. A common recovery is good, though the 
ſheriff return to the writ of ſeiſin, that he 
delivered ſeiſin on a day prior to the date 


of the conveyance creating the tenant to 
the præcipe, where the proceedings are all 


in the ſame term, by fat. 14 Geo. 2. c. 20. 


Goodright v. Rigby, Trin. 32 Geo. 3. 46 
N. B. The judgment in this caſe was af- 
firmed on a writ of error, by the Courtof 
B. R. See 5 Term Rep. B. R. 177. 
2. The affidavit of 
of a warrant of attorney to ſuffer a re- 
covery, taken before an ordinary magi- 
ſtrate in a foreign country, mult be atteſted 
by a notary public. Ex parte Worſley, 
Mic. 34 Geo. 3. 275 
3. But the Court will diſpenſe with fuch at- 
teſtation, in the caſe of an affidavit taken 
before a great judicial officer in Ireland. ib. 


the acknowledgment 


i 


— 
— 
. 


. 


MATTERS. 
REPAERS, 


Se? ACTION ON THE CAsk. 


REPLEVIN. 


See AGREEMENT, No. 1. CosTs, No. 16. 
PLEADING, No. 1. 16. 20, 


i. In an action on the caſe againſt a ſheriff 
for taking inſufficient ſcreties in a replevin 
band, the Plaintiff may recover damages 
beyond the penalty of the bond, . e. for 
more than double the value of the goods 
diſtrained. Concanen v. Lethbridge, Eaft. 
32 Ceo. 2. 36—But by a ſubſequent de- 
termination, 

2. In an action on the caſe apainft the ſheriff 
for taking inſufficient pledges in replevin, 
he is liable to the extent of double the value 
of the goods diſtrained, but no farther. 
Evans v. Brander, Trin. 35 Geo. 3. 547 


REQUESTS, COURT OF. 


1. The Southwar: Court of Requeſts act, 
22 Geo. 3. c. 47. cannot be pleaded tr an 
action brought in a ſuperior court. Barney 
v. Tubb, Mic. 35 Ges. 3. 352 


2. The proper mode ſor the Defendant to avail 
himſelf of it, is by entering a ſuggeſtion on 
the record, after verdict, or the execution 
of a writ of inquiry. | ib. 

3. Where the Plaintiff having obtained judg- 
ment on a general demurrer to ſuch a plea, 
executed a writ of inquiry, on which the 
damages were aſſeſſed at leis than 405, five 
days before the end of the term, and ſigned 
final judgment on the laſt day of the term, 
the Court in the next term, retuſed to direct 
the prothonotary io review his taxation 
of coſts to the Plaintiff, on an affidavit 
ſtating the former proceedings, and that 
the Deſendant was reſiant within the jurfſ- 
di Aion of the inferior Court; becauſe the 
Defendant ought to have entered a ſugge/tion 

| and that before final aur was ſigned, 

th, 

4. And to intitle himſelf to ſuch a ſuggeſ- 
tion, ſuppoſing it to be moved for in time, 
the Defendant muſt ſlate in the affidavit, 
not only that he is reſiant within the juriſ- 
diction of, but alſo that he is /iable to be | 


warned 


ef, 


AN INDEX TO THE PRINCIPAL MATTERS. 


warned or ſummoned ta the Court of Requeſts. 
Page 523 

s. After judgment by default the Defendant 
is Hill in court for many purpoſes, one of 
which is that of entering ſuch ſuggeſtion. 
th, 

6. Semb. that judgment on a general demur- 
rer to a plea in bar, the matter of which, 
even if well pleaded, would be no defence 
to the aclion, is to be conſidered as a ;udg- 


ment by default, 10. 


rv 
= 8 
— 


SEAMEN's WAGES, 

. Foreign ſeamen at a foreign port enter into 
articles with the maſter who is alſo a foreign- 
er, for a voyage on board a foreign ſhip, 
and thereby agree, among other things, not 
to inſtitute any ſuit againſt the maſter in 


foreign countries, or cite him before any | 


judge or magiſtrate, but that they will abide 
by the maritime code of their own country, and 
the adjudication of their own courts, Having 
made this agreement in their own country, 
they cannot maintain an action in Zng/and 
againſt the maſter for wages, though the 
ſhip and cargo be confiſcated in an Engliſb 
port, and the voyage thereby ended. Gienar 
v. Meyer, Hil. 36 Geo. 3. 603 
2. A ſeaman belonging to a merchant ſhip, 
which is articled for a certain voyage, is 
prevented from performing the whole voy- 
age, by being difabled by an accident hap- 
pening in the courſe of his duty : he is in- 
titled to wages for the whole voyage, 
Chandler v. Grieves, Hil. 32 Geo. 3. 606, 
| LED in notis 
SECURITY FOR COSTS. 
Jee Covrs, No. 2. 4. 9. 13. 


SERVANT. | 


Se: PLEADING, No. 19. 


SLANDER. 

See WoRDs, No. 1. 

. Where in an action for ſlander, ſome of the, 
counts in the declaration ate for actionable: 
words, and athers for words not actionable, 

and ſpecial damage is laid referring to all; 
the counts, and the Plaintiff has a verdict 
on the whole declaration, though the da- 
mages recorered be leis than 40 5, he is in- 


| 
| 


12 


| 


——ä—) p ——— — 


titled to full coſts. Savile v. Fardine, Trin. 
35 Geo. 3. Page 531 


SLAVE. 


1. An inſant fave in the Vet Indies executed 
an indenture, by which he covenanted to 
ſerve B for a certain term of years as his 
ſeruant, and B covenanted to do certain 
things on bis part. B then came to Englard 
with the ſlave. In an action againſt A who 
had ſeduced him from the ſervice of B, A was 
not permitted to alledge that the contract 

| was void as being made by an infant and a 
ſlave, and therefore that the declaration, 
which ſtated him to have been retained as 
a ſervant for a term of years was not prov- 
ed, for the Court held that the e of ſuch 
a contract might be the manumiſſian of the 
ſlave, and conſequently that it was for bis 
own benefit, and therefore that it was, at 
moſt, only voidable by the infant kimfelf. 
Keane v. Boycott, Eaſt, 35 Geo. 2. Sil 


SOLDIER. 
Sce PROHIBITION, No. 1, A. 


STATUTES citTED OR COMMENTED 


UPON. 
Ep. I. 
3. c. 15. Sheriff, 420 
3. c. 35. Juriſdiction. County Court. 29 
6. c. 10. (Stat. Glouceſter) Coſts, 3 


13. c. 2. (Stat. Vet. 2.) Replevin. 36. 548 


13. c. 10. (Stat. e. 2.) Attorney. 600 

13. ſt. 1. c. 11. Eſcape. 110 

13. ſt. 4. (Stat. de circumſpedè agatis) 113 

18. ſt. 4. Fine. 585 
Ew. III. 

4. c. 2. Sheriff. 420 
34. c. 16. Fine. 586 
Ric. Il. 

1. c. 12. Eſcape. 110 
23. c. 9. Bail. 42¹ 
Epw. IV. 

1. c. 2, Sheriff. Nail, Indictment. 431 


AN INDEX TO THE PRINCIPAL MATTERS. 


Ric. III. 6 
4. e. J. r. 1 3 n 
; ” | Hen, VII. | | 
„ c. 10. Cats. 285 


4. c. 24. Fine. 


3. 
4 


{ 


8 & g..c. 11. Colts. 


| 


| i 8 K 9. c. 20. Broker. Page 555 
8 & 9. c. 27. Error. 287 

8 & 9. c. 32. Broker. 556 
10 & 11. c. 14. Error. Fine. 586 
12 & 13. c. 3. Peers. 273 299 


ANNE. 


4. c. 16, Jeofails. Pleading. Certificate, 


85 325+ 435 
6. c. 16. Broker. London. 555 
10. c. 9. Broker. 556 
Guo. I. 
* c. TI. W 3 12 222 
6. c. 18. Inſurance. Partners. Broker. 
8 380. 556 | 


6. c. 23. Tranſportation, 222 


7. c. 31. Bankrupt. Bill of Es 571 


| ; Sto. II. . 
2. c. 23 en 357. 589 
2. c. 24. Bribery. VOr 1” 223 

3 c. 37. Broker... 556 
5. c. 30. Bankrupt. 1. 459 
7. c. 8. Broker. 556 

11. c. 19. Replevin. 2356. 548 

12. c. 13. Attorney. „8389 

12. c. 28. Gaming. 45. 308 

13. c. 19. Gaming. 45 

14. c. 10. Court of Requeſts, 220 

14. c. 20. Common Recovery. 46 


15. c. 17. Judgment as in 2 o a nonſuit. 


"Se c. 20. Coſts. 28 5 
ebe ee, op { e 
21. e e x 6520 
ag. c. 19. Colts. >! 207 39 
27+ c. 10. Uſes. 5625 
N- c. 28. Monaſteries. 460 
481 e 13. Monaſteries. 4650 
32. c. 1. Wills Lands. 450. 525 
32. c. 9. Purchaſing titles. 457. 
33. c. 9. Gaming. 44 
33. c. 20. Treaſon. 450 
34 & 35. c. 4. Bankrupt. -* 454 
34. & 35. c. 5. Wills. 450. 525 
l Ew. ”_ Ni 
e Ti 3 14 
+54 2 REED 1 95 
wy rhe Sy 2 iner. 
* © beRoub et r- _ 
13. e. 7- Bankrupt... _ 406-451-454 
223· e. 10. Eccleſiaftical perſons, 274 
27. c. 8. Erro rt. 315 
43: e. . wk 3 26 
$47 4 1 1 — Wenn! | 
0 a 261 22 W cal f 
1 2 e 4606. 454 
ern, Broker. i m ! | 
2 3 . D > 67285 
1 16.00 "Court « bee n 
21. b. 3 Patent. : An 467 ** 
21. c. 5 Limitations. Coſfs. 340. 45 
$31! 
24. c. 19. Bankrupt. "4 452. 454. 4586 
! 
Car. II. 18 
13. ſt. 2. 2 Errer. 1340.0 266 
16 & 17. c. 28. Error. Cofts. 286. 314 
22 & 23. c. 9. Coſts. 3. 341 
29 c· 3» (Stat. of Frauds.) 65 
WII. III. and Mary. 
4 & 5. c. 48. Bail. 433 
28 


. 

16. c. 15. Traopenation. 222 
19. c. 32. Bankrupt, 334 
20. c. 46: Tranſportation. 222 
23. 8. . n of * 351 

a 187 | > f 
_ Geo. III. 
I 33 85 7 

4. c. 33. Trader... Privilegeal Partrent. 

1 n eier 13 372 

| 8. 938 Tg Nen. , 222 
15+. c. 61. Patent, 0 470 
17, 8,26. Annuity. 32. 283. 30). 439 
Vet · 50. Auctioneex. 355 
19 c. 67. Pre. 539 
1 c. 74. Tranſportation. 221 
o. c. 28. Stamps. 1 
20. c. 64. Eſcape. 111 
21. e. 15. Prize. ; 539 


23. c. 70. Limitation of aQion. 14 
24. c. 44. Limitation of action. 14 
24. Seſs. 2. c. 47. Limitation of action. 14 
27. C. 1. Lottery. 17. 27+ 601 
31. c. 13. [Mutiny Act g. 71. 85 
33. c. 62. Lottery, r 
34 c. 9. French property. Bills of Ex- 
change. 336 


* 4 


STOPPAGE IN TRANSITU. 


. A at a foreign port, ſhips goods by the 
order, and on the account of B, to be paid, 
for at a ſuture day; and bills of lading are 
- accordingly ſigned by the maſter of the 
- ſhip. One of the bills is immediately 
: tranſmitted to B, who before the arrival of 
the ſhip at the place of deſtination, ſells the 
goods, and indorſes the bill of lading to C. 
After the arrival of the ſhip, and à delivery 
f part of the goods to the agent of C, B 
becomes bankrupt, without having paid 4 
| the price of the goods. By this delivery 
the tranſitus is at an end as to the whole of the 
goods. Slubey v. Heyware, Eaft. 35 Geo. 3. 
504 
SUGGESTION. 
Se RequesTs, CourT or, No. 2, 3, 4. 


T. 
TENANTS IN COMMON. 


See PLEADING, No. 16. 


VL. | : 


"USE. AND OCCUPATION. 


2. A tenant from year to year of a houſe at a 
yearly. rent becomes a bankrupt in the mid- 
dle of the year, and his aſſignees enter and 
keep poſſeſſion for the-remainder of the year., 

The leſſor cannot maintain an action for; 
.. uſe and occupation againſt the aſſignees 
for the bankrupt's occupation as well a5 
their own, without proving their:/þerral i ins! 
dance and reque/! for the bankrupt to oc 

- cupy, during the time that elapſed befor 
bis bankruptcy. Nei v. Tatleck, * 
434 Geo. 3. 
Vol. Il. * 


AN INDEX TO THE PRINCIPAL MATTERS. 
22. c. 4. Lottery. Page 17. 27 
23. c. 27. Court of A 352 
22.3. e. 58. Stamps. Tn 


Us UR v. 


1. A memorandum indorfed on a bond, which 
was conditioned for the payment of 100 /. 
by quarterly payments of 51. each, and in- 
tereſt at 31. per cent, that at the end of 
each year, the year's intereſt due was to be 
« added to the principal, and then the 207. 
tc received in the courſe of the year was to 
« be-dedufted, and the balance to remain 
& as principal, and ſo continue yearly, till 

"<< both principal and intereſt were fully 
<< paid,” was not uſurious, particularly as 
the conſideration of the bond was the giv- 
 Ingupan annuity, and nota loan of money. 
Hamilton v. Le Grange in the » Exchequer 
Ghamber in error, Trin. 33 Geo. 3. P. 144 


V. 


VARIANCE. 
See SLAYE. 


1. In an action for bribery or the fat. 2 Gee. 
2. c. 24+, it is not a material variance, if the 
declaration ſtate the precept to have iſſued 
to the bailiffs of a borough, but the precept 


produced in evidence is directed to the 
- bailiff. Marre v. Harbin; Fin. 32 Geo. 3. 
113 

2. A preſetiption for common of paſture, for 
a certain number of ſheep on A, every year, 
at all times of the year, is well laid, though 
the evidence which-proves the right of com- 
mon, ptoves alſo that the tenant of a cer- 
tain farm has à right to have the ſheep 
folded at night on his farm, after they have 
fed on the common during the day. Brootr 
v. Villa, Mic. 34 Ges. 3. 224 


VENU E. 


Ser Dowes, No. 2. 


VOIDABLE "CONTRACT. 


See SLAVE, 


. 
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AN AEX ro THE PRINCIPAL MATTERS. 


Y SW: [ 
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x. No action will ne on a wager reſpecting 
the mode of playing "an i illegal game and if 
ſuch a cauſe be ſet down for trial, the judge 

: at N. Prius will order it to be ſtruck out 
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a ſtoindler is not actionable. Savile u. 
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1. No action will le on a wager reſpecting 
the mode playing an Illegal game; and if 
ſuch a cauſe be ſet down for trial, the judge 

© at M/ Prius will order it to be ſtruck out 
of the paper. Browne v. Leeſon, Tin. 32 
Leo. 3. 8 | Page 43 
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1. The. fimply 1 to . '« you are 
a © ſwindler”” is not actionable. Savile u. 
"Fardine, Trin. 35 Geo. 3. Page 531 
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